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ArticleV, 8§ 10, Missouri Condtitution (assamended 1982) ...



JURISDICTIONAL STATEMENT
This apped isfrom a conviction of murder in the second degree, § 565.021.1.(1), RSMo 2000,
obtained inthe Circuit Court of Pulaski County, the Honorable Douglas E. Long, Jr. presiding. Appellant
was sentenced to life imprisonment in the Missouri Department of Corrections. The Court of Appedls,
Southern Didtrict, affirmed gppellant’ s convictionand sentence. Pursuant to Supreme Court Rule 32.02,

thisCourt grantedtransfer. ThisCourt hasjurisdiction. ArticleV, § 10, Missouri Congtitution (asamended

1982).



STATEMENT OF FACTS

Appdlant, Patrice Seibert, was charged by information with murder in the first degree, §
565.021.1, RSMo 2000, and arsoninthe first degree, 8 569.040.1, RSMo 2000 (L.F. 48). After atria
by jury, appdlant was found guilty of murder in the second degree and sentenced to life imprisonment in
the Missouri Department of Corrections (L.F. 99; Tr. 990, 997, 1001). Appdlant conteststhe sufficiency
of the evidence. Viewed in the light most favorable to the verdict, the facts were asfollows:

Onor about February 11, 1997, one of appelant’ s children, Jonathan Seibert, died of anunknown
cause (Tr. 757-758, 836).! Appdlant was distraught, and (apparently because of sores on Jonathan’s
body) sheworriedthat shewould be charged withneglecting her child (Tr. 836-837, 858; State’ SEX. 42).2

Appdlant sent one of her children to tell Darian Seibert (another of gppdlant’s children) to come
home (Tr. 855; State's Ex. 42). Darian went home and talked to appellant (Tr. 857). Appelant was
upset, and Darian told appellant that she should cdl the police (Tr. 857). Later, Darian, Derrick Roper,
and Jeremy Batcher went to appellant’ shome and talked to gppdlant (Tr. 835-837, 858; State’' s Ex. 42).
Appdlant told themthat she could not call the policebecause Jonathanhad sores (Tr. 858; State’ SEx. 42).

Appdlant, Darian, and Roper thendiscussed how they could cover up Jonathan’s death (Tr. 837-
838, 860; State’ SEx. 42). The conversation eventualy turned to burning appellant’ strailer, and gppellant
mentioned something about andectricd fire (Tr. 837-838, 859; State' s Ex. 42). In discussing their plan,

Roper or Darian suggested that “someone had to be” in the trailer when it burned (Tr. 838). Roper

! To avoid confusion, respondent will refer to the members of the Seibert family by their first

names.
2 An autopsy aso reveded that Jonathan was malnourished (Tr. 754).
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suggested that Donad Rector (another occupant of the trailer) could bein the trailer when it burned (Tr.
840).

Darianasked about Rector and said that he would have to be “take[n] out,” and gppelant said that
Rector would be adeep, dueto his“new medicing” (Tr. 861; State's Ex. 42). Darian asked why Rector
had to die, and Roper sad that someone had to be there (Tr. 861). Darian dso asked about his little
brothers, Patrick and Shawn, but gppellant said that they could go to church(Tr. 860). Darian thenwent
into the bathroom, and when he emerged, Roper and appdlant were lying on the couch, kissng and
whispering to each other (Tr. 861).

At about that time, Roper asked if they had agascan, and Dariansad that they did not (Tr. 862).
Roper stated that they would need fundsto get a can of gasoline, and gppe lant gave Roper atwenty-dollar
bill (Tr. 862-863). Then, when Roper got up to leave, appdlant told Darian to go with him (Tr. 863).

Roper and Darian went to three locations and eventualy bought a gasoline can a O’ Rellly Auto
Parts(Tr. 795, 863). From there, thetwo young menwakedto“Deano’s’ andfilled the can with gasoline
(Tr. 864). Thenthey cdled ataxi and rode back to the vicnity of the trailer park (Tr. 864). Near the
trailer park, Roper hid the can of gasolinein acreek (Tr. 865).

At thetrailer, when the two young men arrived, no one was home (Tr. 865). Shortly theresfter,
worried that it might be found, Roper I€ft the trailer to move the can of gasoline (Tr. 865). Patrick and
Shawn, two of appdlant’s younger children, arrived home; and, thereafter, Rector, Roper, and appel lant
arrived (Tr. 866).

According to the plan, Patrick and Shawn later left to go to church(Tr. 867; State’ SEx. 42). Then

aopd lant left, saying that she was leaving with afriend (Tr. 867). She later admitted that she left because
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she did not want to be there when the trailer burned (State's Ex. 42). Appellant took a duffel bag of
clothing and some money (Tr. 866; State’s Ex. 42).

Once Rector was adeep, Roper It to get the can of gasoline (Tr. 867-868). Darian d<o fdl
adeep, but he woke up when Roper, in the process of pouring gasoline throughout the trailer, splashed
gasoline on him (Tr. 868). Darian ran outsde to wipe off the gasoline and get some fresh air (Tr. 868).

When Darian went back insde, Roper was hitting Rector (Tr. 869). Darian ran to Rector, who
was gpparently having a seizure, and tried to help hm (Tr. 869). Roper sad, “You'regoingtofliponme’
and ran off (Tr. 869). Frightened, and worried that Roper would st the trailer on fire, Darian ran after
Roper (Tr. 869-870). Then there was a*“ screeching sound” and the trailer went up in flames (Tr. 870).

The two young men panicked and ran past the front door (Tr. 871). Roper tried to kick out the
front window, but that was unsuccessful (Tr. 871). They then ran back down the hdl and escaped the
burning trailer through the front door (Tr. 872). Darian suffered serious injuries from the fire (Tr. 850).

Rector died in the fire from “asphyxiation secondary to burning” (Tr. 757). Rector sustained
multiple blunt-trauma blows to the head, but thoseinjuriesdid not kill him, as evidenced by the soot in his
airway (Tr. 744, 748, 750-751).

When questioned by the police, gopellant denied any involvement or knowledge regarding the fire
(Tr. 912-915). Appdlant dso faled to mention that Jonathan had died prior to the fire (Tr. 914).
Appdlant aso denied that she was covering for anyone (Tr. 915).

About five days later, after ganing additional informationfrom Roper, the police arrested appellant
(Tr.917). Inasubsequent interrogation, gppellant admitted that she had been involved in the murder (Tr.

921). She aso admitted that she knew that Rector could diein thetrailer (State's Ex. 42).
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At trid, gppdlant did not testify and did not offer any evidence in her defense. The jury found
gopdlant guilty of murder inthe second degree and recommended asentence of life imprisonment (Tr. 990,
997). Appdlant was sentenced to life imprisonment (Tr. 1001).

On appedl, the Court of Appeals, Southern Didtrict, affirmed appellant’ sconvictionand sentence.
Statev. Seibert, No. 23729 (Mo.App. S.D. January 30, 2002).2 Theredfter, thisCourt granted appellant’s

aoplication for transfer.

3 An addendum to the origina opinion was filed on February 28, 2002.
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ARGUMENT

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ADMITTING
APPELLANT SPOST-MIRANDASTATEMENT,WHICHWASGIVENON FEBRUARY
17,1997, BECAUSE, ALTHOUGH APPELLANT ALSO GAVE AN UNWARNED PRE-
MIRANDA STATEMENT (WHICH WAS NOT ADMITTED AT TRIAL), THE PRE-
MIRANDA STATEMENT WAS ACTUALLY VOLUNTARY, AND APPELLANT
SUBSEQUENTLY WAS ADVISED OF HER MIRANDA RIGHTS, INDICATED THAT
SHE UNDERSTOOD HER RIGHTS, AND VOLUNTARILY GAVE HER POST-
MIRANDA STATEMENT.

Appdlant contends thet the trial court erred and abused its discretion in admitting appellant’s
gtatements which were given on February 17, 1997, to the police (App.Br. 21). She claims that the
gatement’ swere illegaly obtained by engaging in a purposeful “‘end-run’ of Miranda’ (App.Br. 21).

A. TheFacts
OnFebruary 17, 1997, at about 3:00 am., gopdlant wasarrested (Tr. 10, 24-25). The arresting

officer did not inform gppellant of her Miranda rights (Tr. 12, 27). In fact, the arresting officer was

gpecificdly told not to inform gppellant of her rights (Tr. 27).

Appdlant was transported to the police department and placed in an interview room (Tr. 11).
After about fifteen minutes, at about 3:34 am., gppellant was interrogated (Tr. 12). Thisfird interview
was not recorded (Tr. 12), and its contents were not admitted into evidence at trid by the state.

After thefird interview, and after a fifteen- to twenty-minute breek, at about 4:30 am., gppellant
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was advised of her Mirandarights (Tr. 13, 936).* A form was used to advise appellant of her rights, and

ghe indicated that she understood the rights that had been read to her (Tr. 13-14, 918). Appdlant then
sgned the form and indicated that she wanted to talk to the police (Tr. 14-15). This second interview was
recorded and admitted at trial as State’ s Exhibit 42 (Tr. 14, 925).
In particular, gppdlant was informed of her rights and indicated her understanding of them, as
follows
Q. Ok. And Patrice, beforewe go any further, | have to read your rights to you, you
understand that?
A. Yes.
Q. Ok. You do not have to make any statement at this time and have a right to
remain slent. Do you undergand that?
A. Yes.
Q. Ok. Anything you say can and will be used againgt you in acourt of law. Do you
understand that?
A. Yes.
Q. You're entitled to con . . . consult with an attorney before an interview and have
an datorney present at the time of interrogation. Do you understand that?
A. Yes.

Q. If you cannot afford an attorney, one will be appointed for you. Do you

4 Appdlant was given abreak to drink acup of coffee and smoke a cigarette (Tr. 936).
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understand that?
A. Yes.
Q. Having your rights in mind, [Pa]trice, are you willing to go ahead and answer
questions for us?
A. Yes.
Q. Ok. What | needyoutodo. . .isl need you to initid next to every one of these
check markswhere | read the rights to you, and | need you to sign and date and
time here.
(State’ s Exhibit 42). Appdlant initided each right on the form (Tr. 14).
At no time did gppellant invoke her right to remain slent or request anattorney (Tr. 16). Appdlant
was not threatened in any way, and no promises were made to her to induce her statements (Tr. 16-18).
Appdlant was questioned in low, conversationd tones (Tr. 17).
B. The Standard of Review
Inreviewing the trid court’ s ruling onamoationto suppress, the facts and any reasonable inferences

arigng fromthe facts are to be stated most favorably to the ruling chalenged onappedl. Statev. Kinkead,

983 S.\W.2d 518, 519 (Mo. banc 1998). The reviewing court will disregard any evidence that contradicts
theruling. 1d.
C. Appellant’s Statements Were Properly Admitted
There is no question that gppellant was in custody when she was interrogated. Thus, it isequaly
clear that appdlant’s initid pre-Miranda statement, which were suppressed, were not admissble. The

guestionthat remains, therefore, iswhether gppdlant’ s subsequent, post- Mirandastatement were properly
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admitted.
The Court of Appeds, Southern Didtrict, hdd that the post-Miranda statement was admissible

under Oregon v. Elgtad, 470 U.S. 298, 303-309, 105 S.Ct. 1285, 1290-1293, 84 L .Ed.2d 222 (1985).

Statev. Seibert, No. 23729, dipop. a 9-14 (Mo.App. S.D. January 30, 2002). Respondent submitsthat
the Court of Appealswas correct.
Appdlant dams, however, that the deliberate withholding of Mirandawarnings was an “improper

tactic” that was so coercive asto render the subsequent post-Miranda satements inadmissible as fruit of

the poisonous tree (App.Br. 39-41). Andyzing Oregon v. Elstad, appelant argues that the “ deterrence”

rationde — the desireto curtall improper police conduct — adopted by the Elstad Court “ barsabad-faith

violatiionof Mirandd’ and requires this Court to hold that her second, post-Miranda wasthe inadmissble

fruit of the poisonous tree (App.Br. 33-50).

InOregonv. Elstad, however, the Supreme Court specificaly held that the “fruits’ doctrine did not

apply toaviolaion of Miranda, and that “the admisshbility of any [post-violation] statement should turn in

these circumstances soldy on whether it isknowingly and voluntary made.” Oregon v. Elstad, 470 U.S.

at 303-309. In reaching this decision, the Court pointed out that the Miranda exclusonary rule “ sweeps
more broadly that the Fifth Amendment” and, as a consequence, “may be triggered even in the absence
of aFfth Amendment violation.” Id. at 306. The Court explained:

The Ffth Amendment prohibits use by the prosecution in its case in chief only of

compelled testimony. Failureto administer Miranda warnings creates a presumption of

compulson. Consequently, unwarned statements that are otherwise voluntary within the

meaning of the Fifth Amendment must nevertheless be excluded from evidence under
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Miranda. Thus, intheindividud case, Mirandd s preventive medicine provides a remedy

even to the defendant who has suffered no identifiable condtitutional harm.
Id. at 306-307.

Recognizing the difference between“ presumptive coercion” arigngfromaviolaionof Mirandaand

“actud coercion” arigngfromofficid misconduct, the Court stated: “If errorsare made by law enforcement

officersinadminigtering the prophylactic Mirandaprocedures, they should not breed the same irremedigble

conseguences as police infringement of the Fifth Amendment itsdf.” 1d. at 309. “It is an unwarranted

extensonof Mirandato hold that a smple fallureto adminigter the warnings, unaccompanied by any actua
coercion or other circumstances calculated to undermine the suspect' s ability to exercise hisfree will, so
taints the investigatory process that a subsequent voluntary and informed waiver is ineffective for some
indeterminate period.” 1d.

Accordingly, the Court concluded: “We must conclude that, absent deliberatively coercive or
improper tactics in obtaining the initid statement, the mere fact that a suspect has made an unwarned
admission does not warrant a presumption of compulson.” Id. at 314. “A subsequent administration of
Miranda warnings to asuspect who has givenavoluntary but unwarned statement ordinarily should suffice
to remove the conditions that precluded admission of the earlier satement.” 1d.

Inshort, under the circumstances of gppellant’s case (as will be more fully discussed below), it is
irrdlevant that appedlant’ s first statement was obtained in violation of the congtitutiona guiddines st forth

inMiranda. See United States v. Orso, 266 F.3d 1030, 1035 (Sth Cir. 2001). “[S]o long asthe earlier

gatement was not involuntary due to condtitutiona coercion, the subsequent, voluntary, warned statement

is dtill admissible — without regard to whether the subsequent statement was ‘tainted’ by the earlier
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datement.” 1d.
1. Appellant’s Second Statement Was AdmissibleUnder Elstad

Under Elstad, as discussed above, to admit the second, post-Miranda statement, ordinarily, the
fird, unwarned satement mug be voluntary. In the case a bar, there was no actual coercion — or
improper police tactics — that compelled appd lant’ s firgt statement (infact, gppedlant does not argue that
her first slatement was “actudly” coerced by any of the traditiona methods of coercion).

As the record shows, gppdlant was interrogated for about twenty minutes in the absence of
Mirandawarnings. Theinterrogation was conducted in low, conversation toneswithout any thrests of any
kind. Accordingly, in light of those circumstances, there is no reason to believe that gppellant’ s will was

overcome by the conduct of the police. See United Statesv. Hie, 111 F.3d 1135, 1143-1144 (4th Cir.

1997) (giving examples of coercive conduct and finding none where the defendant was arrested at
gunpoint); State v. Fakes, 51 SW.3d 24, 29 (Mo.App. W.D. 2001) (“Thelaw isclear . . . evidence that
an accused is surprised and emotiondly upset, absent evidence of coercion by the police officers, isan
insuffident basis to concludethat a confessonwasinvoluntary.”). And because gppdlant’ s first statement
was voluntary, her subsequent, post-Miranda statement was admissible under Elstad.

Despitethe noncoercive interrogation, appdlant attemptsto characterize the ddliberatewithholding
of Miranda warnings as a coercive “improper tactic’ that should be deterred (App.Br.49-50). However,
as discussed above, the ample falure to advise a defendant of Miranda warnings is not the kind of

“improper tectic” that the Court contemplated when it described actua coercion. Oregon v. Elstad, 470

U.S. a 309; United Statesv. Orso, 266 F.3d at 1035-1037; United Statesv. Esquilin, 208 F.3d 315, 320

(1<t Cir. 2000). In other words, to rise to the leve of an “improper tactic” that should be deterred with

-15-



the additiond exclusionof post-Miranda statements (for it must be remembered that the exclusonof pre-

Miranda statements is dready in place to deter the withholding of Mirandawarnings), the improper tactic

mugt have some actudly coercive effect upon the person, i.e., there must be an actud violation of the

individud’ scondtitutiond rightsas opposed to atechnica violaionof Miranda. See United Statesv. Orso,

266 F.3d at 1037-1038 (Elstad does not stand for propositionthat courts should suppress post-Miranda
confessions to deter noncoercive “improper tactics’).

“Actud” coercion involves coercive police activity, eg., lengthy interrogations that overcome the
defendant’ s will, lengthy incarceration without outside contact, bestings, withholding of food and water,
threats of harm, refusing to honor requests for cessation of questioning, refusing to honor requests for an

attorney, and the like. See Spano v. New York, 360 U.S. 315, 79 S.Ct. 1202, 3 L.Ed.2d 1265 (1959).

It does not include the “ psychol ogicd effects of vol untary unwarned [ cat-out-of-the-bag] admissond.]”

Oregon v. Elstad, 470 U.S. at 309-314. Ontheother hand, “ presumptive’ coercion arising from themere

falure to advise a person of hisor her Mirandarightsis not actudly coercive. Oregonv. Elstad, 470 U.S.

at 314, 105 S.Ct. at 1296; United States v. Orso, 266 F.3d at 1035-1038; United Statesv. Esquilin, 208

F.3d at 320.

Infact, even if the fallure to give Miranda warnings is deliberate, the conduct of the police officers

is fill noncoercive. Id. a 321 (“The addition of a subjective intent by the officer to violate Miranda,
unaccompanied by any coercive conduct cannot initsalf undermine the suspectsfreewill.”); see dso Davis
v. United States, 724 A.2d 1163 (D.C. App. 1998) (ddiberate failureto advise defendant of hisrightsdid
not vitiate subsequent, post-Miranda statement). Thus, regardiess of whether the falure to give the

Miranda warnings is a purposeful or inadvertent, there is no actualy coercive effect upon the person not
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advised of the Mirandarights® Consequently, inthe casea bar, dueto the shortness of theinitid interview

and the complete lack of any coercive police activity, the triad court correctly concluded that appellant’s

satementswere voluntary. And, as stated above, if voluntary — not actualy coerced — then gppdllant’s

second, post-Miranda statement was properly admitted. Oregon v. Eldtad, 470 U.S. at 314; see Nova

v. Bartlett, 211 F.3d 705, 708-709 (2nd Cir. 2000); United States v. Rith, 164 F.3d 1323, 1332-1333

(20th Cir. 1999); Watson v. Detella, 122 F.3d 450, 454 (7th Cir. 1997).

With regard to appellant’s second, post-Miranda statement, specificaly, the record shows that

gopdlant was explicitly warned of her Mirandarights, and that appdlant fully understood her rights. In

particular, gopellant was told, “You do not have to make any satement a thistime and have a right to
remain slent,” and she stated that she understood (State's Ex. 42). Shewastold, “ Anything you say can
and will be used againgt you in a court of law,” and she stated that she understood (State's Ex. 42). She
wastold, “You'reentitledto . . . consult withan attorney before aninterview and have an attorney present
a the time of interrogation,” and she stated that she understood (State’ s Ex. 42). Shewasasotold, “If
you cannot afford anattorney, one will be appointed for you,” and she stated that she understood (State's

Ex. 42). Findly, she was asked, “Having your rights in mind, [Pa]trice, are you willing to go ahead and

®> The same would not necessarily be true, however, with amore egregious violation of Miranda
that was specificaly caculated to undermine a person’s free will, eg., continued questioning after the

personhad clearly indicateda desire not to answer further questions. But see Corrdll v. Anderson, 63 F.3d

1279, 1290-1291 (4th Cir. 1995) (applying Elstad rationde when there was a technica violation of

Miranda arising from continued questioning after arequest for counsd).
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answer questions for us?” and she Stated that she was willing (State's Ex. 42). All of this occurred after
appellant was given afifteen- to twenty-minute break (Tr. 936).

Asisevident, thereisnothinginthe record to suggest that appellant was coerced, that gppellant’s
will was overborne, or that gppellant did not voluntarily agree to give her satement to the police. Tothe
contrary, appdlant expresdy stated that she understood her rights, and that she wanted to give her
satements to the police. Asthe United States Supreme Court stated in Elstad, “a careful and thorough

adminigration of Miranda warnings serves to cure the condition that rendered the unwarned statement

inadmissble” Oregon v. Elstad, 470 U.S. 310-311. Indeed, the “warning conveys the reevant

information and thereafter the suspect’ s choice whether to exercise his privilege to remain slent should
ordinarily be viewed as an *act of freewill.”” 1d.; United Statesv. Esquilin, 208 F.3d at 319.

Also, as amilaly stated by this Court: “If one is informed of his right to remain sllent under
Miranda, understands hisright to remain sillent under Miranda, and theresfter makesvoluntary statements,
it isabsurd to say that such person has not made a knowing and intdligent waiver of his right to reman

slent” State v. Wirfidd, 5 SW.3d 505, 512 (Mo. banc 1999), cert. denied, 528 U.S. 1130 (2000).

Under such circumstances, “[w]hen neither the initid nor the subsequent admission is coerced, little
judtificationexigts for permitting the highly probetive evidence of a voluntary confessionto beirretrievably

logt to the factfinder.” Oregon v. Elstad, 470 U.S. at 312.

Appdlant further argues that deliberately withholding the advice of Miranda warnings is police

misconduct that should be deterred because, after Dickerson v. United States, 530 U.S. 428, 439-444,

120 S.Ct. 2326, 2333-2336, 147 L.Ed.2d 405 (2000), “Miranda is not Imply a prophylactic rule’

(App.Br. 31, 53-56). However, appellant overstates the holding of Dickerson.
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InDickerson, the Court did not dter the prophylactic nature of the Miranda warnings, rather, the

Court hdd that Congress could not legidaively remove the prophylactic warnings (or constitutional
guiddines) that were necessary to adequately protect anindividud’ sconditutiond rights. See Id. at 439-

444, See dso Michiganv. Tucker, 417 U.S. 433, 444, 94 S.Ct. 2357, 2364, 41 L.Ed.2d 182 (1974)

(“The prophylactic Mirandawarnings thereforeare not themsdvesrights protected by the Condtitutionbut
[are] instead measures to insure that the right againgt compulsory self-incrimination [is] protected.”). In

fact, the Court specificaly acknowledged the continuingvdidity of post- Mirandadecisons (suchasOregon

v. Eldad), and stated that it was not going beyond the origind Miranda decision in deciding the case.

Dickerson v. United States, 530 U.S. at 441-442.° Thus, even after Dickerson, the prophylactic nature

of the Miranda warnings remains, and, as Dickersonexpresdy acknowledged, the “voluntarinessinquiry”

in Miranda jurisprudence dso remains. Id. at 444.

In any event, with regard to deterrence, police misconduct is dreedy sufficiently deterred by the

current Miranda jurisprudence. See United States v. Esquilin, 208 F.3d at 321. In appellant’s case, for
example, there was no “actud” coercion — there was only “presumptive’” coercion. As a consequence,
under Miranda, appelant’s fird, presumptively coerced satement was excluded. However, once the

presumptively coercive misconduct stopped, and the Miranda wanings were given, there was no more

misconduct (actud or presumptive) to deter by the further exclusonof appellant’ s second, post-Miranda,

® In thisregard, the Court also noted that “the Congtitution does not require police to administer

the particular Mirandawarnings,” but that the Congtitutionsmply requires *a procedure that is effective in

securing Ffth Amendment rights”  Dickerson v. United States, 530 U.S. at 440 n.6.
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voluntary statement. Thislevel of deterrenceissufficient, because it limits exclusion to statements obtained
inviolaion of the individud’s conditutiond rights (even if the violaionis only presumptive and not actud).
To go any further would smply punish the police for no additiond violation of any condtitutiona right or

guiddine. Seeid.; see ds0 Oregon v. Elgtad, 470 U.S. 306-307 (exclusonary rule of Miranda already

excludes voluntary statements that the Fifth Amendment would not exclude and thereby administers
“preventive medicing’ to defendants who have “ suffered no identifiable conditutional harm”).

2. Reliance Upon Statev. Fakes and United Statesv. Carter isMisplaced

Citing State v. Fakes, 51 SW.2d 24 (Mo.App. W.D. 2001), and United States v. Carter, 884

F.2d 368 (8th Cir. 1989), appdlant argues that thisissue has dready been decided in hisfavor (App.Br.

42-50). However, State v. Fakes is disinguishable, and United States v. Carter was decided under

different procedurd facts, is distinguishable, conflicts with Oregon v. Elstad, and should not be followed.

In Fakes, the police subjected the defendant to a“lengthy,” “extensve]],” unwarned interview, in
whichone of the officers “ play[ed] the ‘heavy’” while the other officer “play[ed] the sympethetic person.”
State v. Fakes, 51 S.W.3d at 32-33. A Miranda warning was then given as an “&fterthought,” but only
after the firg interrogation had ended when the defendant became too emotiond 1d. at 33-34. More

importantly, however, appdlant’'s pre-Miranda responses, evasons, and reluctance (which were not

duplicated inher post- Miranda statement) were admitted into evidence a trid. 1d. at 32-34 (the effect of

admitting the pre-Miranda responses undermined the Miranda protections atogether).

Under those circumstances, and wherethe policefailedto document the defendant’ spost-Miranda
satements, the court in Fakes agreed with the defendant’ s contention that the pre- and post-Miranda

gtatements could not be separated fromeach other. 1d. at 34-35. Unlikethe caseat bar, the only carefully
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documented Statementsin Fakes were the pre-Miranda statements. It was unclear, therefore, whether dl

of the statements admitted at trid were actudly post-Miranda statements. Consequently, the court could
not conclude that the defendant’ spre- Mirandastatementshad not beenimproperly used againg her. Thus,

the case was reversed not because the court disagreed with the holding in Oregon v. Elstad, but because

presumptively coerced pre-Miranda statements had been admitted at the defendant’ s trid (without any
guaranteethat Imilar post- Miranda statements had been made by the defendant). Seeid. at 35; cf. Nova

v. Batlett, 211 F.3d at 708-709; Tankleff v. Senkowski, 135 F.3d 235, 245-246 (2nd Cir. 1998); United

States v. Robinson, 20 F.3d 320, 322-323 (8th Cir. 1994) (under Elstad, admission of voluntary pre-
Miranda gatements was harmless error where defendant made identicd voluntary post-Miranda
statements).

Contrariwise, in the case a bar, the police carefully documented appellant’s post-Miranda
satements. In fact, as the record shows, the statements were tape recorded and admitted into evidence
usngthetape (Tr. 925). Most importantly, however, the state did not use any of appelant’ spre-Miranda
datements. In fact, it was defense counsd, not the State, that introduced the substance of some of

appd lant’ s pre-Miranda statements (Tr. 936-937).

Appdlant’ srelianceupon Carter issmilarly misplaced. In Carter, the EighthCircuit reviewed the

lower court’s determination that evidence and statements be suppressed. United States v. Carter, 884

F.2d a 369. Thelower court had based its decision upon the fact that the defendant had been questioned

for an hour and a hdf without the benefit of Mirandawarnings inacoercive atmosphere, induding the use

of a“Mutt and Jeff” interrogation technique. 1d. at 369-372. Additionaly, the lower court had based its

decisonuponthe fact that it was aninvoluntary consent to searchthat produced the incriminating evidence
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and statements. 1d. The consent was involuntary due to the coercive aimosphere of the office, alack of
Miranda warnings, a misrepresentation made by the inspector, and the ingpector’s falling to advise the
defendant that he was not required to producethewadlet. 1d. Accordingly, in reviewing the lower court's
decisgon, and giving proper deference to the lower court, adivided pand of the court concluded that the
pre-Miranda statements were properly excluded. 1d. at 372; but seeid. at 376.

The court then went on to examine whether the defendant’ s subsequent, post-Miranda written

gatement was nevertheless admissble under the rationde of Oregon v. Elstad. 1d. Tdlingly, however,

after laying out the principles of Elstad, the court beganitsanadyss by gating, “[assuming ar guendo that
the fird, unwarned, confession was voluntary, we find that the circumstances of this case do not warrant
admissionof the second warned confession.” Id. at 373. Thus, asisevident, the court was not convinced
that the pre-Miranda satement was actudly voluntary, asis ordinarily required under Elstad.”

In any event, the court went on to opine that the defendant’s post-Miranda written confession
“cannot be dlowed into evidence.” 1d. The court pointed out factud differences between Carter and
Elstad (most of whichcentered upon the coercive atmosphere present during the pre-Mirandainterrogation

inCarter), and concluded that the Miranda violationwas not merely a“technica violation” likethe violaion

inElstad. Accordingly, the court opined that alowing police to withhold Miranda warnings and interrogete

until they obtained a confesson condtituted an “end run around Miranda.” 1d. B

see id. at 376

" Aninvoluntary pre-Miranda confession will “taint” a post-Miranda confession; however, even

in suchcases, the origind “taint” can disspate to the point that subsequent post-Miranda confessons are

admissble Oregonv. Elgtad, 470 U.S. at 311-312, 105 S.Ct. at 1294.
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(dissenting opinion) (the defendant’ s post- Miranda written satement “fdlswill within the ruling in Oregon

v. Elgad”). However, because the Carter court distinguished Carter’s case from Elstad based upon the

coercive atmosphere of the interrogation, it seems evident that the court was, in fact, troubled by the

involuntary, pre-Miranda confesson — the “taint” of which had not had a chance to disspate.
Moreover, Carter’ savoidance of Elsadwashbased in part upon the assertionthat permitting police

“toignore Miranda until after they obtain a confesson” will “embrail[]” the courts “inthe endless case-by-

case voluntarinessinquiriesMirandawas designed to prevent[.]” 1d. at 374. However, Mirandadoes not

prevent voluntariness inquiries. Even after Miranda, as the Supreme Court pointed out in Dickerson, the

“voluntariness inquiry” remains. Dickerson v. United States, 530 U.S. at 444, 120 S.Ct. at 2336.

Additiondly, under Miranda, courts mus gill make case-by-case determinations on the “in custody”

question on aregular basis. Moreover, courts must gill make case-by-case determinations asto whether

the defendant knowingly, voluntarily, and intdligently waived hisor her Miranda warnings. Thus, to argue

agang the rationde of Oregonv. Elstad by decrying the possibility of more case-by-case determinations,
isto Smultaneoudy argue againg many of Miranda's progeny. Such an argument would aso undercut the

viability of cases like Harrisv. New York, 401 U.S. 222, 91 S.Ct. 643, 28 L.Ed.2d 1 (1971), whichhdd

that voluntary statements — even if obtained in violation of Miranda — are admissble to impeach the

defendant.
Inaddition, it is clear that the Carter court was not fully convinced that Elstad would not permit the

admissionof the defendant’ s post-Mirandaconfesson. United States v. Carter, 884 F.2d at 374 (finding

that even if Elstad would permit the admission of the confesson, the confession was the “fruit of an

unconstitutiondl search”); see United States v. Wiley, 997 F.2d 378, 383 (8th Cir. 1993) (stating that
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Carter’s holding turned upon the illegal search); see dso United States v. Esquilin, 208 F.3d at 320
(recognizing that Carter’s Elstad andydisisdicta).
Hndly, that the Carter case conflictswith Elstad has been recognized by at least one other federd

court. United States v. Esquilin, 208 F.3d at 320. In short, Carter is an anomay that should not be

followed.
D. Conclusion

Insum, because gppellant’ s pre- Mirandaconfess onwasvoluntary, and becausethe state admitted

only post- Miranda statements, whichwere obtained after gopellant fredy and voluntarily waived her rights,
the trid court did not abuseits discretionin admitting gppel lant’ s February 17, 1997 statement to the police.
To hold otherwise would result in the excluson of statements that were not obtained in violaion of any

congtitutiond right. This point should be denied.
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THE TRIAL COURT DID NOT ERR IN ENTERING JUDGMENT AND
SENTENCE, OR PLAINLY ERRININSTRUCTING THEJURY ON MURDERIN THE
SECOND DEGREE, BECAUSE THERE WAS SUFFICIENT EVIDENCE THAT
APPELLANT WASAN ACCOMPLICE TO SECOND DEGREE MURDER.

Inher second point, gppellant mixestwo different daims sufficiency of the evidenceto support her
conviction of murder in the second degree, and the propriety of submitting averdict director on alesser
included offense of murder inthe second degree (App.Br. 60). Asabasis for bothdams, she arguesthat
the evidence was inauffident for a reasonable finder of fact to conclude beyond a reasonable doubt that
ghe “knowingly caused the death of Dondd Rector in the absence of premeditation or ddiberation”
(App.Br. 60).

Appdlant’ sdaims boil downto the rather ironic assertionthat sheis, infact, guiltier thanthe verdict
that the jury chose to render. Such a clam, however, should be denied. See § 545.030.1.(17), RSMo
2000 (no crimind trid, judgment or other proceedings shdl beinany manner affected because the evidence
shows or tends to show him to be guilty of a higher degree of the offense than that of which he is
convicted). In any event, the evidence was sufficient.

A. The Standard of Review
1. Sufficiency of The Evidence

In reviewing the sufficiency of the evidence, appellate review is limited to a determination of

whether there is sufficient evidence from which a reasonable finder of fact might have found the defendant

guilty beyond areasonable doubt. State v. Chaney, 967 S\W.2d 47, 52 (Mo. banc), cert. denied, 119
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S.Ct. 551 (1998). In gpplying the standard, the reviewing court accepts as true dl of the evidence
favorable to the state, induding dl favorable inferences drawn from the evidence, and disregards Al
evidence and inferences to the contrary. 1d. Appelant may not rely on inferences contrary to thejury’s
verdict. 1d.

InJacksonv. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979), the United States

Supreme Court emphasized the deference givento thetrier of fact. The Court stated: “[T]hisinquiry does
not require a court to ask itself whether it believes that the evidence at trid established guilt beyond a
reasonable doubt. Instead, the relevant question is whether, after viewing the evidence in the light most
favorable to the prosecution, any rationa trier of fact could have found the essential elements of the crime
beyond areasonable doubt.” 1d. at 318-319.
2. Instructional Error

As appellant concedes, her dam of ingtructiona error was not preserved for appeal and can only
be reviewed for plain error (App.Br. 60). Ingructiond error condtitutes plain error whenitisclear thetrid
court so misdirected or failed to instruct the jury o asto result in manifest injustice. See State v. Bedler,
12 SW.3d 294, 300 (Mo. banc 2000).

B. Appellant’s Claim of Instructional Error Should Not be Reviewed

There is no bads for gppdlant’s assertion that she did not request (or desire) an ingruction on
murder in the first degree (App.Br. 60). The record shows no objection to the ingtruction (Tr. 960-961),
and the mere fact that Instruction No. 7 was submitted by the state shows nothing. At the time of trid
gopdlant may have strongly desired the lesser included offense indruction, and as shown by closing

arguments, it was part of counsd’s trid strategy to seek a conviction on the lesser offense (Tr. 984). In
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fact, absent any evidence to the contrary, it should be presumed that counsel acted reasonably in not
objecting to the ingruction, and that submitting the ingtruction was part of a reasonable strategy to avoid
aconviction of murder in thefirst degree. Thetrid court should not be convicted of plain error under such
circumstances.

C. TheEvidence Was Sufficient to Submit And Convict of The Lesser Offense

Even assuming that gppellant did not desire the submission of the lesser included offense as part
of his trid drategy, appdlant’s clams are without merit. The first of gppdlant’s two clams is that the
evidencewas inaufficient for arationd finder of fact to conclude beyond a reasonable doubt that appellant
was guilty of murder in the second degree (App.Br. 60). Generdly, aperson commitsthe crime of murder
in the second degree if he “[K]nowingly causes the death of another person[.]” 8§ 565.021.1.(1), RSMo
2000.

In the case at bar, gppdlant was charged as an accomplice (L.F. 48). “A person is crimindly
respongble for the conduct of another when. . . [€]ither before or during the commissonof an offensewith
the purpose of promoting the commission of an offense, he aids or agreesto aid or attemptsto aid such
other person in planning, committing or attempting to commit the offense.” § 562.041, RSMo 2000.

Accordingly, appdlant’s jury was ingtructed as follows:

If you do not find the defendant guilty of murder in the first degree, you must
consider whether sheis guilty of murder in the second degree under this ingtruction.

If you find and believe from the evidence beyond a reasonable doubt:

Firg, that on or about February 12, 1997, in the County of Phelps, State of

Missouri, Darian Seibert or Derek Roper caused the death of Donald
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Rector by causng the fireto the trailer houseinwhichDonad Rector was
located, and

Second, that Darian Seibert or Derek Roper knew or was aware that his conduct
was causing or was practicaly certain to cause the death of Donald
Rector, then you are ingtructed that the offense of murder in the second
degree hasoccurred, and if youfurther find and believe from the evidence
beyond a reasonabl e doubt:

Third, that with the purpose of promoting or furthering the commission of the
murder inthe second degree the defendant acted together with, aided or
encouraged Darian Seibert or Derek Roper in committing that offense,
then you will find the defendant guilty of murder in the second degree.

(L.F. 74).

Asoutlinedinthe statement of facts, appdlant discussed burning the trailer withboth DarianSelbert
and Derrick Roper (Tr. 837-838, 859; State's Ex. 42). In discussing their plan, Roper or Darian
suggested that “ someone had to be” in the trailer when it burned (Tr. 838). Roper suggested that Rector
could bein the trailer when it burned (Tr. 840).

Darianasked about Rector and said that he would have to be “take[n] out,” and appelant said that
Rector would be adleep, apparently due to is*new medicing’ (Tr. 861; State' SEx. 42). Darian asked why
Rector had to die, and Roper said that someone had to be there (Tr. 861). Darian aso asked about his
little brothers, Patrick and Shawn, but appellant said that they could go to church (Tr. 860). Darian then

went into the bathroom, and whenhe emerged, Roper and appdlant were lying on the couch, kissng and
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whispering to each other (Tr. 861).

At about that time, Roper asked if they had agas can, and Dariansaid that they did not (Tr. 862).
Roper stated that they would need fundsto get a can of gasoline, and appd lant gave Roper atwenty-dollar
bill (Tr. 862-863). Then, when Roper got up to leave, appellant told Darian to go with him (Tr. 863).

Later, according to the plan, gppedlant sent Patrick and Shawn to church (Tr. 867; State’ SEx. 42).
Then gppdlant left, saying that she was leaving with a friend (Tr. 867). She later admitted that she left
because she did not want to be there whenthe traller burned (State’ sEx. 42). Appellant took aduffel bag
of clothing and some money (Tr. 866; State's EX. 42).

When questioned by the police, gppelant denied any involvement or knowledge regarding the fire
(Tr. 912-915). Appdlant dso failed to mention that Jonathan had died prior to the fire (Tr. 914).
Appdlant aso denied that she was covering for anyone (Tr. 915).

About five days later, after gaining additional informationfrom Roper, the police arrested appellant
(Tr. 917). In asubsequent interrogation, appellant admitted that she had beeninvolved inthe murder (Tr.
921). She dso admitted that she knew that Rector could die in thetrailer (State's Ex. 42).

In light of thesefacts, there was sufficient evidencefor arationa finder of fact to conclude beyond
areasonable doubt that appellant was an accomplice to murder in the second degree. Appellant helped
formulate the plan to burn the trailer while Rector was indde; appdlant gave Roper money to obtain a
gasoline can and gasoline; appdlant sent her younger childrenout of danger; appelant did not warn Rector
that he was in danger; gppdlant fled from the danger by going to a friend's house; gppdlant knew that
Rector would be degping; and gppellant knew that Rector could die in the fire. This was more than

auffident evidenceto conclude beyond areasonable doubt that gppellant purposely promoted or furthered
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the commission of murder in the second degree.

Appdlant attempts to refute this conclusion by arguing that this evidence only supported afinding
of knowing murder after deliberation, i.e., that this evidence could only support averdict of murder inthe
firgt degree (App.Br. 60-61). Citing 8556.046.2, RSM0 2000, shearguesthat itisonly proper to instruct
on the lesser included offense of murder in the second degree if thereis abass to acquit of murder in the
first degree and to convict of murder in the second degree (App.Br. 61-62).

However, gppdlant misunderstands the distinction between first and second degree murder and
misstates the circumstances under which the lesser offense of murder in the second degree may be
submittedtothejury. Inparticular, appelant’ sreiance upon the statutory provision of 8 556.046.2, RSMo
2000, ismisplaced. In fact, that particular statutory provisionisirrdevant indetermining whenatrid court
“may” indruct down. Statev. Beder, 12 SW.3d 294, 300 (Mo. banc 2000) (“ Section 556.046.2 does
not prohibit the giving of lesser included offenseingructions. Thisismade clear from the phrase*[t]he court
shdl not be obligated’ to give the lesser included ingtruction except in specified circumstances.”).

A trid court “may” instruct down even when it is not “obligated” to ingtruct down. See 8
556.046.1-.2, RSMo 2000. Section 556.046.1, provides:

A defendant may be convicted of an offense included in an offense charged in the

indictment or information. An offenseis so included when

(2) It is established by proof of the same or less than dl the facts required to
establish the commission of the offense charged; or
(2) It is spedificdly denominated by statute as a lesser degree of the offense

charged; or
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(3) Itcongstsof an attempt to commit the offense charged or to commit an offense
otherwise included therein.
§ 556.046.1, RSMo 2000.

Asdtated Statev. Shipley, 920 SW.2d 120, 122 (Mo.App. E.D. 1996), “[d]ue processrequires
that a defendant may not be convicted of anoffensewnhichisnot charged inthe indictment or information.”
Accordingly, “atrid court may not ingtruct on an offense not pecificaly charged unlessit is a lesser
included offense” |d.

Inthe case a bar, murder it the second degree was a lesser included offense of murder inthe first
degree both because it was*“ established by proof of the same or less than dl the factsrequired to establish
the commissionof the offense charged,” and because itwas “ specificdly denominated by statute asalesser
degree of the offense charged.”®

Murder in the fird degree, like murder in the second degree, is committed when a person
“knowingly causes the death of another person[.]” § 565.020.1, RSMo 2000. However, such “knowing”
murder is only murder in the first degreeif the murder is committed “after deliberation upon the matter.”
§ 565.020.1, RSMo 2000.

Accordingly, whenthe state presented evidence of “knowing” murder after “deliberation” (murder

inthe first degree), the state Smultaneoudy presented evidenceof “ knowing” murder (murder inthe second

8 Appdlant concedes, as she must, that murder in the second degree is specifically denominated
by statute as alesser included offense of murder inthe first degree (App.Br. 61). See 8 565.025.2, RSMo

2000.
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degree). Inshort, because murder in the second degree was“ established by proof of the same or lessthan
dl thefactsrequired to establish” murder inthe first degree, it was both proper to submit the lesser included
offense to the jury, and possible for the jury to conclude that gppellant was guilty of the lesser offense (i.e.,
for the jury to conclude that appellant knowingly caused the death of the victim) — even if the same
evidence dso tended to show deliberation. Additionally, the jury was not obligated to conclude that
gopellant “coolly reflected” upon the murder. The jury was free to conclude, for example, that appellant
was very upset by the death of her other, neglected child, and that appellant never deliberated upon the
murder.

Appdlant cites various cases which discuss when the trid court is “obligated” to ingtruct down,

induding Sate v. Santillan, 948 SW.2d 574 (Mo. banc 1997); State v. Mease, 842 SW.2d 98 (Mo.

banc 1992); State v. Stepter, 794 SW.2d 649 (Mo. banc 1990); and State v. Leisure, 838 S\W.2d 49
(Mo.App. E.D. 1992) (App.Br. 62, 65). However, because these cases examined whether thetria court
was obligated to ingtruct down (i.e., whether thetrid court erred in refusng to ingtruct down), they are
inapposite to the issue presented here.

Thereislanguage inLesure that suggests that the trid court “may” only ingtruct down when there
is evidence to acquit of the greater offense and convict of the lesser. 1d. at 57. However, that language
(which does not reflect the language of the statute) seems to have arisenfromacombination of two factors:
adight misstatement of the Statutory language contained in 8 556.046.2, and a reference to this Court’s
opinionin Statev. Anding, 752 S.W.2d 59 (Mo. banc 1988). 1d.

In Anding, admittedly, this Court examined a Stuationinwhichthe tria court had instructed down;

however, that case hasbeen digtinguished (and effectively modified) by the more recent decison in State
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v. Beder. See State v. Beder, 12 SW.3d at 299-300 (Section 556.046.2 does not prohibit the giving

of lesser included offense ingructions). Also, in Anding, the tria court had felt obligated to ingtruct down

(due to the “automatic submisson” rule) even though the trid court stated its belief that “there was no

evidence to support the submisson” of the lesser offense. State v. Anding, 752 SW.2d at 60.
Accordingly, inabalishing the “ automatic submisson” rule, this Court cited the rule that governed whenthe
trid court is “obligated” to ingruct down. Id. a 62. This Court did not, however, cite that rule as a
guiddine for when thetrid court may instruct down.®

In the caseat bar, the triad court did not refuse to ingtruct down; thus, examining whether the tria
court was “obligated” toingtruct down leadsnowhere. The only reevant question in determining whether
the trid court properly instructed down is whether the offense was a lesser included offense. And, of
course, murder in the second degree was alesser included offense of murder in the first degree.

In sum, as previoudy Stated, appdlant’s clams boil downto the rather ironic assertionthat sheis,
infact, guiltier than the verdict that the jury choseto render. Such aclam, however, can be safely denied.

See §545.030.1.(17), RSMo 2000 (no crimind trid, judgment or other proceedings shdl beinany manner

® This Court ultimately conclude that the trid court had “erred iningtructing” down because there

was no evidence to support the submission of the lesser offense. State v. Anding, 752 SW.2d a 62.

Thus, to the extent that Anding has any bearing upon the question of when the trid court may ingtruct
down, it holds merdly thet the trid court may not instruct down when there is no evidence to support the
lesser charge. Respondent submits, however, that such “ingtructiond error” is more properly chalenged
by chdlenging the sufficiency of the evidence.
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affected because the evidence shows or tends to show him to be guilty of a higher degree of the offense
than that of whichheisconvicted). Inany event, the evidence was sufficient to support both the conviction
and the submisson of murder in the second degree. For dl of the foregoing reasons, gppellant’s dams

should be denied.
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CONCLUSION
Inview of the foregoing, respondent submits that gppellant’s conviction and sentence should be

affirmed.
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