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JURISDICTIONAL STATEMENT

This apped is from a conviction for driving while intoxicated, 8577.010, RSMo 2000,

and driving while license revoked, 8302.321, RSMo 2000, obtained in the Circuit Court of
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Greene County, and for which the appelant was sentenced to concurrent terms of five years
of imprisonment, with the terms to be served concurrently with a sentence existing a the time.
Appdlant chdlenges the driving while revoked statute, 8302.321, RSMo 2000, dleging that
it is vod for vagueness. Therefore, this Court has jurisdiction. Article V, 810, Missouri

Condgtitution (as amended 1982).

STATEMENT OF FACTS

Appdlant, Tommy Dorsey, was charged by informaion with driving while intoxicated
and driving while license revoked (L.F. 5-7). With regard to the charge of driving while license

revoked, the fdony information liged previous convictions burglary in the second degree,
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assalt in the second degree and arson in the first degree; recelving stolen property of over
$150; and another count of burglary in the second degree (L.F. 6). On April 8, 2002, Appellant
appeared in the Circuit Court of Greene County before the Honorable Cavin R. Holden to
plead guilty to the charges (L.F. 8-9).

At Appdlant's quilty plea hearing, the court announced that, pursuant to a plea
agreement, Appdlant would receive concurrent terms of five years of imprisonment (L.F. 9).
Appdlant admitted that he had received enough time to speak with plea counsel about the case
and that he told counsd the facts of the case s0 that counsdl could prepare a defense and give
advice (L.F. 12-13). Appdlant was completely satisfied with counsd’s services (L.F. 13).
Appdlat dso understood that by pleading quilty, he waived his rights regarding jury trid (L.F.
13-15). The State advised Appelant of the range of punishment and stated that Appelant was
being pled "draght;" i.e, without pleading that Appelant was a prior and persistent offender
(L.F. 15).

The State recited a factual basis, specificaly, that on January 25, 2001, a corpora with
the Soringfidd Police Department stopped a Lincoln on the corner of Frisco and Lynn Streets
because the car was obgructing traffic (L.F. 16). Another officer arrived a the scene and
heard Appdlant, the driver and sole occupant of the Lincoln, tell the corpora that he did not
have a driver's license (L.F. 16-17). Appdlant’s appearance and demeanor were consstent
with intoxication, and he refused to perform fiddd sobriety tests (L.F. 17-18). The officer
checked Appdlant's driving record and discovered "five active point revocetions, a five-year

acohol denid as wdl as two municipd driving while intoxicated convictions' (L.F. 17). The



officer advised Appellant of the Implied Consent Law and asked Appdlant to submit to a breath
test, but Appdlant refused (L.F. 18). Additiondly, the State was prepared to prove that
Appdlant had pleaded guilty to driving while intoxicated on two previous occasons and that
he also had at least four other crimind convictions (L.F. 18-19).

Appdlant acknowledged that he sgned his plea agreement and tha it contained dl of
the promises that had been made to him regarding his guilty plea (L.F. 20). Appdlant admitted
tha no one had threatened him, his family, or his friends to force a guilty plea (L.F. 20).
Appdlant admitted that he was pleading because he was guilty of the offenses detailed in the
State’ sfactua basis (L.F. 20).

The plea court found that a factud basis supported the pleas and that Appellant’s pleas
were voluntary (L.F. 21). It found Appdlant guilty of driving while intoxicated and driving
while license revoked and sentenced Appdlant to concurrent terms of five years of
imprisonment (L.F. 21-22, 27, 28). The terms were dso to be served concurrently to al terms
exiging at the time of the plea (L.F. 22, 27, 28).

On April 29, 2002, Appdlant filed his pro se motion for postconviction relief pursuant
to Rue 24.035, and counsd filed an amended motion on September 16, 2002 (L.F. 29-30,
31-36, 38-49). The court had scheduled an evidentiary hearing, but cancelled it a the request
of Appdlant/s counsd and subsequently granted the Stat€’'s motion to dismiss without an
evidentiary hearing (L.F. 30). On October 31, 2002, the motion court issued its "Order
Granting State's Mation to Dismiss Without an Evidentiay Hearing” in which it entered

findings of fact and conclusions of law (L.F. 50-54). This apped follows.



ARGUMENT
L
This Court should decline to review Appelant’s allegation that the motion court
clearly erred in denying Appédlant’s claims that 8302.321.2, RSMo 2000 is void for
vagueness and that Appellant’s conviction was unlawfully enhanced to a felony based

upon prior convictions for burglary, assault, arson, and recelving stolen property

because a plea of guilty waivesall claimsother than the voluntariness of the plea.



However, should this Court decide to review the claim, a review of 8302.321.2
reflects that the statute is not vague in that it plainly allows for felony enhancement on
"afourth or subsequent conviction for any other offense.”

In his firg point, Appelant dams that the motion court clearly ered in denying his
clam on the grounds that §8302.321, RSMo 2000, is void for vagueness and that his conviction
was unlanvfully enhanced to a felony based upon prior convictions for burglary, assault, arson,
and recaving stolen property (App. Br. 8, 11). He argues that the prosecutor and the motion
court mignterpreted the provison of the statute which dlows for felony enhancement on the
““fourth or subsequent conviction for any other offense” (App. Br. 16).

A. Relevant Facts

Count Il of Appdlant's felony information, the charge of driving while license revoked,
listed the previous convictions of burglary in the second degree, assault in the second degree
and arson in the fird degree receving stolen property of over $150; and another count of
burglary in the second degree (L.F. 6). At the plea, the State announced that it could prove that
Appdlant was a persgent driving while intoxicated offender in that he had previoudy pled
guilty to two municipd counts of driving while intoxicated (L.F. 18-19). With regard to the
charge of driving while license revoked, the State announced that it was prepared to prove that
Appdlat had a least four other crimind convictions (L.F. 19). The plea court found
Appdlat quilty of driving while intoxicated and driving while license revoked and sentenced
him to concurrent terms of five years of imprisonment (L.F. 21-22, 27, 28).

B. Postconviction Proceedings




In his amended motion, Appdlant dleged that “trid counsd falled to move to dismiss
the fdony charge of driving while his license was revoked on the bass that the information did
not properly charge a felony and dternatively, RSMo. 302.321 . . . is void for vagueness’ (L.F.
39, 42-43). Appdlant argued that "the intent and scope of the last sentence which also appears
to be an attempt a an enhancement from a misdemeanor to a felony” was not clear (L.F. 44).
After noting that the dtatute "appears to purport to establish two instances of enhancement,”
Appdlat asserted that the use of the word "on" in the last sentence of the datute "suggests a
relaionship between the driving while revoked and that two options’ (L.F. 44). Appdlant
stated that the language could be interpreted to mean tha "a conviction for a second DWI
offense is itdf a fdony conviction of driving while revoked" but asserted "that makes no sense
and would not comport with due process requirements’ (L.F. 44). Appedlant dated that the
language could dso be interpreted to mean that "driving while revoked is a fdony when the
underlying revocation is for a second DWI offense OR a fourth other offense such as no
insurance, loss of points, etc.” (L.F. 44).

In its findings and conclusions, the mation court denied relief, Sating:

. . . Although the prosecutor at sentencing made reference to the fact that Defendant,

in fact, had at least two prior DWI convictions, they were not made part of the pleading

on the DWLR offense.  The enhancement on that count was accomplished by means of

four non-DWI convictions, induding two convictions for burglary in the second degree,

assault in the second degree and arson in the first degree, and a felony recaiving stolen

property charge. Since the language of the charge tracks the language of the datute



credting the fdony and contains dl of the dements of the crime, it would be sufficient
to charge afdony, assuming that the statute were condtitutionaly sound.

The clear language of the statute provides for enhancement when the defendant has four
or more mon-DWI convictions In Movant's case, the state had pleaded five prior
convictions. There is no interpretation cited by Movant's brief which would

conceivably have [alffected Movant other than that which the statute planly authorizes.

Although the statute was subsequently amended in 2002 (HB 1270), the legidature did
not remove the language chdlenged by Movant, indicating that it had been the
legidature's intet to punish such conduct. The existence or non-existence of a
particular jury indruction on the issue is not a standard tool of statutory construction
and is not gppropriate for the purpose of determining legiddive intent. . . .
(L.F. 51-52) (internal citations omitted).
Appdlant's guilty plea waived his clam that §302.321.2, RSMo 2000 is void for
vagueness. “[A] plea of quilty voluntarily and understandably made waives dl

non-jurisdictiond defects and defenses’” Hagan v. State, 836 SW.2d 459, 461 (Mo. banc

1992) (internd citations omitted). “‘By pleading guilty, the defendant waives al errors except
those that affect the voluntariness of his plea or understanding with which the plea was made."

Smith v. State, 972 SW.2d 551, 553 (Mo.App. SD. 1998) (quoting White v. State, 957
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SW.2d 805, 807 (Mo.App. W.D. 1997)). Therefore, by pleading guilty, Appdlant waived any
dam as to whether §302.321.2, RSMo 2000 was void for vagueness, because such clam does
not relate to the voluntariness of his guilty plea  Accordingly, this Court should decline to
review Appdlant'sclam.
C. The Statute At |ssue
However, should this Court decide to review Appdlant's dam, a review of the statute

a bar revedsthat it isnot vague. Section 302.321.2, RSMo 2000 states:

Any person convicted of driving while revoked is guilty of a class A misdemeanor. Any
person with no prior alcohol-related enforcement contacts as defined in section
302.525,' convicted of a fourth or subsequent time of driving while revoked and
any person with a prior alcohol-related enforcement contact as defined in section
302.525, convicted a third or subsequent time of driving while revoked is guilty
of a class D felony. No court shal suspend the impodtion of sentence as to such a

person nor sentence such person to pay a fire in lieu of a term of imprisonment, nor

“Alcohol related enforcement contacts’ are defined as “any suspension or revocaion
under sections 302.500 to 302.540,” a suspension or revocation obtained in any state for
refusng to submit to chemicd testing under an implied consent law, and a conviction obtained
in any state “for a violaion which involves driving a vehide while having an unlawful dcohal

concentration.” 8302.525.3, RSMo 2000.
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shdl such person be digible for parole or probation untii he has served a minium of
forty-eight consecutive hours of imprisonment, unless as a condition such parole or
probation, such person performs a least ten days involving a least forty hours of
community service under the supervison of the court in those jurisdictions which have
a recognized program for community service. Driving while revoked is a class D

felony on the second or subsequent conviction pursuant to

section 577.010, RSMo,? or a fourth or subsequent conviction for any other offense3

(emphasis added).

As the dtatutory languege indicates, driving while revoked can be enhanced from a class
A misdemeanor to aclass D fony in four different ingtances:

1 When a person with no prior acohol-related enforcement contacts hasbeen
convicted four or more times of driving while revoked;

2. When a person with a prior acohol-related enforcement contact has been

convicted three or more times of driving while revoked;

2Driving while intoxicated.
%In 2002, the Generd Assembly amended §302.321, RSMo. See §302.321, 2002

RSMo. Cum. Supp. However, the last sentence of the statute, the sentence at issue in this case,

was not amended. See §302.321.2, RSMo 2000; § 302.321.2, 2002 RSMo Cum. Supp.
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3. On the second or subsequent conviction pursuant to section 577.010;
4, For afourth or subsequent conviction for any other offense.
§302.321.2, RSMo 2000.

D. Legd Andyss

1. The Satuteisnot Vague

Statutes are presumed to be conditutiond and will be found unconditutional only if

they dearly contravene a conditutiond provison. State v. Stokely, 842 SW.2d 77, 79 (Mo.

banc 1992); State v. Wiles, 26 SW.3d 436, 442 (Mo.App. SD. 2000). If a dl feesble the
datute mugt be interpreted in a manner consistent with the congtitutions, and any doubt about

the conditutiondity of a statute will be resolved in favor of the datute's vdidity. State v.

Stokdy, supra; State v. Wiles, supra. When defining a crimind offense, the legidaure is not

hdd to “‘impossble standards of specificity.’” State v. Hatton, 918 S.\W.2d 790, 793 (Mo. banc

1996); State v. Duggar, 806 S.W.2d 407, 408 (Mo. banc 1991); State v. Wiles, supra. "It is

not the fact that the legidative branch of government which enacted the statue could have
chosen more precise or clearer language which determines the issue of vagueness” State v.
Wiles supra (internd citation omitted). Moreover, “‘[i]t is well established that vagueness
chdlenges to datutes which do not invave Firs Amendment freedoms must be examined in
the light of thefacts of the case a hand.”" State v. Hatton, supra at 792.

Two types of vagueness may render a Statute unconditutiond. State v. Stokely, supra
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a 80. A datute can be vague if "whether on the face of the statute a potentia offender lacks

notice 1d.; see dso State v. Mahan, 971 SW.2d 307, 312 (Mo. banc 1998).  The test for

determining if a Statute is void for vagueness is whether the terms or words used in the statute
are of common ussge and are understandable by people of ordinary inteligence. State v.

Stokdly, supra; State v. Bratina, 73 SW.3d 625, 628 (Mo. banc 2002); State v. Allen, 905

SW.2d 874, 877 (Mo. banc 1995). "Due process requires that a statute give ‘a person of
ordinary inteligence far notice that his contemplated conduct is forbidden . . . " State v.

Allen supra (internd citation omitted); see also State v. Stokely, supra at 80; State v. Wiles,

supra. The other type of vagueness applies to the gpplication of datute. State v. Stokely,

supra. "There must be sufficient guidance provided by the statute so as to avoid arbitrary and
discriminatory applications” 1d.; State v. Allen, supra.

Section 302.321.2, RSMo 2000 is not void for vagueness. The provison which alows
for enhancement on the "fourth or subsequent conviction for any other offense’ can be
understood by people of ordinary inteligence, and it makes people aware that driving while
revoked becomes a fdony if the perpetrator has been convicted of four or more offenses.
§302.321.2., RSMo 2000. Moreover, enforcement of the statute is not arbitrary or
discriminatory.  Appellant argues that "[t]he only way to prevent arbitrary use of the provison
is to find it void for vagueness and excise it from the statute’ (App. Br. 21). However, there
is nothing arbitrary in the statute. "Arbitrary” is defined as "[ijn an unreasonable manner, as
fixed or done capricioudy or a pleasure” BLACK’'S LAW DICTIONARY 69 (6th ed. 1991).

Section 302.321.2. clearly states that driving while revoked is a felony if the person has four
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or more convictions for any other offense.  Under the datute, it is not "arbitrary," i.e,
unreasonable or capricious, to enhance driving while license revoked to a class D fdony so
long as the perpetrator has four or more convictions for any other offense.

Crimind defendants regulaly raise the issue of satutory vegueness before this Court.

In State v. Bretina, supra at 626, the defendant asserted that 8194.425, RSMo 2000, the statute

governing abandonment of a corpse, was void for vaguenesss That datute made the
abandonment, disposal, desartion, or leaving of a corpse "without properly reporting the
location of the body to the proper lav enforcement offidals in that county” a class D felony.
Id., see dso 8194.425, RSMo 2000. The State's crimind complaint aleged that on the
morning of January 15, 2001, the defendant left his gpartment while his daughter and his wife's
dead body remained indgde. 1d. He returned severd hours later. 1d. The defendant moved to
digniss the charge of abandonment of a corpse, asserting that it was void for vagueness. |Id.
The trid court granted the motion and declared the statute unconstitutiona; the State appealed
theruling. 1d.

On apped before this Court, the defendant argued that, under the statute, a person would
commit a fdony if he waked by a corpse on the street and did not report the corpse to the
proper authorities. 1d. at 627. However, this Court held that the statute was not void for
vagueness and that it gave far natice to the defendant of the crimina conduct. Id. a 629. This
Court stated that the questions to be resolved were whether the defendant knew that his wife

was dead and whether he intended to abandon the body. 1d. a 628. A jury could resolve those
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questions. |d.
This Court held that the standard for vagueness is less exacting for a maum in se

offense than it is for a malum prohibitum offense. State v. Brdina, supra a 628. However,

the language of 8302.321.2 is so clear that it puts anyone on notice of the feony enhancement.
Regardless of the fact that driving while revoked is a mdum prohibitum offense, the datute
clearly states that driving while revoked is a class D fdony on "a fourth or subsequent
conviction for any other offense. 8302.321.2., RSMo 2000.

In State v. Mahan, supra a 312, the defendant clamed that 8191.677, RSMo 1994, the

datute governing infecting a person with HIV, was vague in that the phrase "grave and
unjudifiable risk" did not gve far notice about prohibited conduct and did not provide law
enforcement with standards to prevent arbitrary enforcement. The defendant also claimed that
because stientists did not know the quantitative risk of passing HIV through sexua intercourse,
a person of ordinary intdligence had no way to know whether his behavior rose to the level of
"grave and unjudtifidble risk." 1d.

This Court noted that dthough there might be hypotheticd Stuaions which "woud not
clearly fdl ether in or out of the datutory prohibition on cregting a sgrave and unjudtifiable
risk," this Court stated that it did not have to determine a dtuatiion in which datutory language
would be vague or confusing. 1d. Rather, this Court reiterated the standard that the statutory
language is to be applied “‘to the facts at hand.”" Id. (internd citation omitted). See also State
v. Hatton, supra a 792. This Court noted that the defendant had sgned a verification

acknowledging his HIV-podtive datus and that Missouri lawv prohibited acts which put others
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a risk for contracting HIV; had engaged in ten to twenty acts of unprotected sex after a public
hedth counsdlor informed him that having sex without a condom would put his partners at risk
for HIV and was illegd; and had lied to his sex partner after the partner specificaly asked the
defendant if he was HIV-podtive. Id. Under the facts of the case, this Court held that there
was "no doubt" that the defendant exposed his partner to a "grave and unjudifiable risk” of HIV
exposure. 1d.

The dtatute at bar is much more clear than terms such as "abandonment of a corpse’ or
"grave and unjudifidble risk." Section 302.321.2 planly dates that driving while revoked is
a class D fdony on the "fourth or subsequent conviction for any other offense” Id.
Accordingly, this Court should not deem the statute to be void for vagueness.

2. Plain Language Allows Enhancement

On Four Or More Convictions For Any Other Offense

Not only is 8302.321.2 not vague, but the prosecutor and the plea court could not have
planly ered in chaging and finding Appdlant guilty of a fdony offense because the plan
language of the satute allows for enhancement on the fourth or subsequent conviction for any
other offense.  Appdlant argues that the prosecutor and the court misinterpreted the Statute's
second enhancement provison, that "enhancement based on diverse convictions rather than
revocations is not consgent with the purpose of the statute, which addresses revocations and
driving while revoked,” and that such an enhancement is anomaous with other recidivist
provisons of the Revised Statutes of Missouri (i.e, driving while intoxicated, controlled

substances, sexud offenses) (Ap. Br. 16). However,"[clourts do not have the authority to read

17



into a datute a legidaive intet that is contrary to its plan and ordinary meaning.” State v.
Rowe, 63 SW.3d 647, 650 (Mo. banc 2002). “‘The Legidature is conclusvely presumed to
have intended what it plainly and unambiguoudly said. If the statute so written needs dteration,

it is for the Legidature, and not the court, to make it.’" Roberson v. State, 989 S.W.2d 192,

194 (Mo.App. S.D. 1999) (internal citation omitted).

Under the plan languege of the statute, Appelant’'s conviction for driving while revoked
could be enhanced to a class D fdony based upon his prior convictions. The statute reads "any
other offense” 8302.321.2, RSMo 2000. In 1983 and 1992, Appdlant pleaded guilty to
separate counts of burglary in the second degree, and in 1984, he pled guilty to receiving stolen
property over $150 (L.F. 6). In 1986, a jury found Appdlant guilty of assault in the second
degree and arson in the fird degree (L.F. 6). Appdlant had more than four convictions for
"other offenses”  Accordingly, the State legitimatdy enhanced Appdlant's driving while
revoked to a fdony, and the court legitimady found Appelant guilty of a felony offense.
Appdlant's agument that "conviction" redly means "revocation® cannot defeat the plan
language of the statute (App. Br. 17).

Appdlant dso argues that the language "any offensg” is over inclusve and notes that the
2002 amendment to 8302.321 specified what prior convictions for driving while revoked could
be used to enhance the charge from a misdemeanor to a felony (App. Br. 20). Appellant argues
that it is unreasonable to conclude that the legidaiure specified the types of driving while
revoked convictions that could be used in fdony enhancement but would leave unchanged the

language that permits enhancement for four or more subsequent convictions (App. Br. 20).
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However, as the motion court noted and as a review of the amendment revedls, the legidature
did not anend the last sentence of 8302.321.2 (L.F. 52); see dso 8§8302.321.2 RSMo 2000,
8302.321.2, 2002 RSMo Cum. Supp. Although Appelant can speculate as to the legidature
AEsintent, Appelant cannot overcome the plain language of the Satute.

For these reasons, §302.321.2 should not be deemed void for vagueness, and the motion

court did not err in denying Appdlant rdief on hisclam.
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The motion court did not clearly err in denying, without an evidentiary hearing,
Appdlant’s Rule 24.035 claim that counsd was ineffective for allegedly advising
Appdlant that he would receive jail time credit for an unrelated assault case because
Appedlant’s claim is refuted by the record in that the record of the plea proceeding and
of the written plea agreement reflects that no promise regarding jail time credit had
been made to Appellant to induce his guilty plea.

In his second and find point, Appellant aleges that the motion court clearly erred in
denying, without an evidentiary hearing, his Rule 24.035 dam tha plea counsd was
ineffective for tdling hm "that he would receive credit aganst his five-year sentences for
driving while revoked and driving while intoxicated . . . for time spent incarcerated on an
unrelated assault case while this case was pending” (App. Br. 22).

A. PleaProceedings

At Appdlant's plea proceeding, the court announced tha it understood that, according
to a plea agreement, Appdlant would receve two concurrent terms of five years of
imprisonment for driving while intoxicated and driving while revoked (L.F. 9). Those terms
were to be served concurrently with one another and "to dl existing sentences’ (L.F. 9).

Appdlat admitted that he read and understood the terms of his plea agreement, but he

had questions about it (L.F. 11). The following ensued:

[Appdlant]: Okay. Now, this will run from the time that you sentenced me on my nine,

right? Thiswill run from the time | was sentenced on my current sentence?
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[The court]: | can't answer that question. | haven't looked it up. | don’'t know. If you
were in custody on this case a that time, it will run. That's dl | can tdl you. And the
datute gives you credit for al the time on this case that you were in custody on this
case by statute. They revoked your bond, didn’t they?
[Appdlant]: Yesh, last year.
[The court]: Whenever they revoked the bond and put you back in custody, you will be
given credit for that time.
[Appdlant]: Okay.
(L.F. 11-12). Appdlant had no further questions for the court (L.F. 12).
Subsequently, the court discussed Court’s Exhibit 1, the plea agreement, with Appellant
(L.F. 20).* Appdlat admitted that he signed the agreement (L.F. 20). The following ensued:
[The court]: Does it contain dl the promises that have been made to you to have you
enter a plea of quilty here today? Is everything in here that you/Eve been told will
happen to you if you plead guilty?
[Appellant]: Yes, yes.
(L.F. 20) (emphasis added).
Appdlant was sentenced to two concurrent terms of five years of imprisonment, with
the sentences to run concurrently with al existing sentences (L.F. 22). After the court

sentenced Appellant, it asked Appelant questions about plea counse (L.F. 23-24). Appdlant

“Respondent has filed Court’s Exhibit 1 in conjunction with this brief.
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admitted that he was satisfied with counsd’s services and that, other than the plea agreement,
counsedd made no promises to induce Appdlant to plead quilty (L.F. 24). The sentence
Appdlant received was the sentence that Appellant expected (L.F. 24).

B. Postconviction Proceedings

In his amended motion, Appdlant dleged ineffective assstance of counsd;
goecificdly, that his plea was involuntary "because trid counsd misnformed movant as to the
consegquences of entering a quilty plea in that he advised movant that he woud be entitled to
credit toward the new sentences for dl time served awaiting trid, including time served in the
Depatment of Corrections on his previoudy imposed assault sentence” (L.F. 39, 46). In his
moation, Appellant claimed that he was convicted of assault in the second degree after a bench
trid conducted from April 20-23, 2001 (L.F. 46). Appdlant clamed that he posted bond on
April 24 and that he was sentenced on that conviction on June 15, 2001 (L.F. 46). According
to Appdlant, "[o]n the last day of the trid," the State filed a complaint charging Appdlant with
the two crimes at bar (L.F. 46). Appelant alegedly posted bond as to the complaint on April
25, 2001 (L.F. 46; see also L.F. 1). Appdlant clamed tha on June 15, the day he was
sentenced for assault, his bond on the assault case was incressed, and he was returned to the
county jall (L.F. 46). Appelant asserted that he was delivered to the Department of
Corrections on the assault charge on Augugt 9, 2001 but "[a]fter some apparent mishaps in not
bringing movant back to Greene County for court,” he was returned to Greene County in late
March 2002 (L.F. 46).

Appdlat clamed that, at the time of the plea offer, he asked about how much credit
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he would recaive "under concurrent sentences for the time he had aready served on the assault
charge' (L.F. 47). According to Appdlant, plea counsd "advised movant that snce dl
sentences were being run concurrent he would recelve credit toward these convictions for dl
time served after the complaint was filed and the warrant issued on April 23, 2001" (L.F. 47).
Appdlat damed that he reied on counsd’s advice when he decided to accept the plea offer
but that, after he arived a the Department of Corrections, he "learned that he is not entitled
to any credit on these convictions for time served in prison on the assault sentence" (L.F. 47).
According to Appellant, but for plea counsd’s "incorrect advice about the appropriate measure
of jal credit,” he would not have accepted the plea offer but would have inssted on a trid (L.F.
47).

Appdlat dso dleged that his plea was involuntary and unknowing in that the plea court
misnformed him as to the amount of credit he would receive (L.F. 47). Although Appdlant
does not chdlenge the issue of the plea court’'s misadvice in the brief before this Court, the
amended motion is indructive as to the issue of plea counsd’'s ineffectiveness.  Appdlant
clamed that, at his plea, he asked the court about his sentences because he wanted to "verify"
the advice that he had received from plea counsd (L.F. 47).

In its findings the motion court combined the dams regarding the ineffective
assistance of plea counsdl and the plea court’'s misadvice about credit (L.F. 52). The motion
court denied relief, gating:

... The Court repeatedly stated to Movant that he would be credited with time he served

"on this case[.]" Movant's brief concedes that when Movant was returned to custody on
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June 15, 2001, it was a direct result of his conviction and subsequent increase in bond
on the assault case. He was then transported to the Department of Corrections on the
assault case and served time on that sentence before he accepted the plea offer on the
new charges. The Court correctly stated the rule as to credit for time served and
Movant was in a better postion than the Court at that point to know the facts regarding
the assault case, including the reason for the change in bond status. Movant's beief,
therefore, that he would be credited with time from the day of his sentencing in June,
2001, was not reasonable based on the information given to him by the Court. If he had
intended, as Movant’s brief indicates, to "verify the above advice from counsd” by
aking the Court, the Court's response should have dissdbused him of any
misconceptions he may have had based on this atorney’ s alleged misadvice.

The Court inquired of Movant, falowing the discusson of credit for time, whether the
plea agreement contained "dl of the promises that have been made to you to have you
enter a plea of guilty here today? Is everything in here that you ve been told will happen
to you if you plead quilty? Movant responded, "Yes, yes" Asdde from the provison
that the sentences were to run concurrent, there is no discusson of credit for time
served in the plea agreement.  After the sentence was imposed, Movant was asked again
whether any promises had been made by his counsd to induce his plea.  Again, Movant
sad No. He assured the Court that the sentence was what he had expected to receive
and he was satisfied with counsel’ s services.

The record, in short, does not support Movant's daim that his plea was involuntary and
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induced by false or inaccurate promises or assurances made either by the Court or by
trid counsd[.] Any reliance Movant placed on ‘misadvice dlegedly made by counsd,
even if such advice was given, was unreasonable given the Court’s response to Movant’s
questions prior to his entering a plea of guilty. Even if, however, the record had been
less clear, Movant has not established prgudice . . . .Movant dealy entered into the
plea agreement in order to minmize the amount of time that he would have to serve.
In return for that agreement, he recelved a substantid reduction of his time even with
the contested seven months. It cannot reasonably be argued that Movant was prejudiced
by entering into the plea agreement with the State.
(L.F. 53-54) (emphasisin origind) (interna citations omitted).

C. Legd Andyss

A motion court is not required to grant a movant an evidentiary hearing on a clam
unless 1) the movant pleads facts, not conclusons, which if true would warrant reief, 2) the
facts dleged are not refuted by the record, and 3) the matters complained of resulted in

prgudice to the movant. State v. Blankenship, 830 SW.2d 1, 16 (Mo. banc 1992). The

standard of review of a motion court's decison to deny reief is limited to a determination of
whether the court's findings and conclusons are dealy eroneous. Supreme Court Rule

24.035 (k), Antwine v. State, 791 SW.2d 403, 406 (Mo. banc 1990), cert. denied 498 U.S.

1055 (1991). The motion court's rulings are presumed to be correct and will be found clearly
erroneous only if, upon review of the entire record, the appellate court is left with "a definite

and firm impresson that a mistake has been made." Wilson v. State, 813 S.W.2d 833, 835
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(Mo. banc 1991).
Movants claming ineffective assstance of counsd must edablish 1) that counsd's
representation fel below an objective standard of reasonableness and 2) counsd's actions

preudiced the movant. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064,

80 L.Ed.2d 674 (1984). This two-part test applies to ineffective assstance clams following

a quilty plea. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 367, 88 L.Ed.2d 203 (1985). To

saidy the prgudice requirement following a quilty plea, a defendant must show that, but for
counsd's errors, he would not have pled guilty and would have ingsted on going to trid. Id.

Following a plea of guilty, the ineffectiveness inquiry is limited to whether the aleged
ineffective assstance of counsd impinged on a defendant's ability to enter a knowing and
voluntary plea of guilty. State v. Rdll, 942 SW.2d 370, 375 (Mo. banc 1997), cert. denied,
118 S.Ct. 378 (1997). An appdlant waves al erors except those which affect the

voluntariness of the plea or the understanding with which it was given. Hagan v. State, 836

SW.2d 459, 464 (Mo. banc 1992); Betts v. State, 876 SW.2d 802, 803-804 (Mo.App. W.D.
1993). As a reault, gppdlant must demonstrate that, "but for" the aleged errors of counsd, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.

at 59; Hagan v. State, supra.

"Mistaken bdiefs about sentencing may affect a defendant's ability to knowingly enter
a gulty plea if: 1) the mistake is reasonable, and 2) the mistake is based upon a pogtive

representation upon which movat is entitted to rely." Redeemer v. State, 979 S.W.2d 565,

572 (Mo.App. W.D. 1998); "Where a defendant clams to have pleaded guilty based on a
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mistaken belief about his sentence, the test is whether a reasonable basis exists in the record
for such bdief." Miller v. State, 869 SW.2d 278, 279 (Mo.App. ED. 1994). "The mee
prediction or advice of counsd will not lead to a finding of lega coercion rendering a guilty
plea involuntary.” Tyus v. State, 913 SW.2d 72, 72 (Mo.App. E.D. 1995) (citing Spencer v.
State, 805 S.W.2d 677, 679 (Mo.App. E.D. 1990)). The disappointed hope or expectation of

alesser sentence does not make a plea of guilty involuntary. Redeemer v. State, supra.

In the case a bar, the motion court did not dealy er in denying Appdlant
postconviction relief without a hearing because Appdlant’'s cdam is refuted by the record. The
record of Appdlant's guilty plea and the written plea agreement reflect that no promises
regarding jail time credit were made to Appellant to induce his plea The record reflects that
the court told Appdlant it could not answer his question regarding whether or not "[t]his will
run' from the time Appdlat was sentenced on the previous charge but that Appdlant would
receive credit for time spent in custody on the case before the court; i.e., the charges of driving
while intoxicated and driving while revoked (L.F. 11-12). The court did not promise Appellant
that he would receive jal time credit for the assault case (L.F. 12). Cognizant of the court’s
satements, Appelant chose to plead quilty (L.F. 20-21). Accordingly, any assertion that
counsdl was ineffective for misadviang Appdlant about jal time credit is unreasongble in light
of what the court told Appellant a sentencing.

Moreover, Court's Exhibit 1, the written plea agreement, does not contan any promises
about jall time credit for the assault case (see Court’s Exhibit 1). Court's Exhibit 1 reflects

that Appdlant received two fiveyear sentences and that the sentences are to be served
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concurrently to "each other and existing sentences’ (Court’'s Exhibit 1). At the plea
proceeding, the court specificdly referred to the written plea agreement and asked Appdlant,
"Is everything in here that you've been told will happen to you if you plead guilty,” and
Appdlat replied, "Yes. Yes" (L.F. 20). Therefore, by his own admisson, Appdlant
acknowledged that no one told him that he would recelve jail time credit for the assault case
if he pled quilty on the charges a bar. Any dam of ineffectiveness regarding counsd’s
misadvice is unreasonablein light of the written plea agreement.

Appdlant andogizes his cases to Bed v. State, 51 SW.3d 109 (Mo.App. W.D. 2001),
a case remanded due to counsdl’s advice on the "eighty-five percent rule,” and Hao v. State, 67
SW.3d 661 (Mo.App. ED. 2002), a case remanded due to counsel’s advice on parole
dighility (App. Br. 25). However, those cases are factudly distinguishable from the case a
bar. In Bed v. State, supra at 110-111, the defendant dleged that plea counsd informed him
that because the he would be sentenced for a class B felony of first degree assault, he would
not be subject to the "eighty-five percent” provisons of 8558.019, RSMo 1994. After the
filing of the amended motion, plea counsd filed an affidavit acknowledging that he had told the
defendant that he would not be subject to the eighty-five percent rule. Id. a 111. The record
of the plea proceeding adso reflected that the court told the defendant that he would serve
goproximately eighty-five percent of "aaany felony that you are . . . convicted of or plead guilty
tointhefuture’™ Id. at 112 (emphasis added).

In Hao v. State, supra a 663, the defendant dleged that counsd misinformed him that

he would only have to serve fifteen percent of a fifteen-year sentence before becoming eligible
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for parole. In redity, Depatment of Corrections guiddines indicated that the defendant would
not become digble for parole untl he had served onethird of his sentence. 1d.  The
defendant’s alegation was not refuted by the record, in that there was no discusson of parole
dighlity, and the court did not ask the defendant about any other promises. Id. a 664. The
State conceded error. Id. a 663. The facts of Beal and Hao are didinguishadle from the
present case. Unlike the gppellants in Bea and Hao, Appdlant is not entitled to an evidentiary
hearing.

For these reasons, the motion court did not clearly err, and Appelant’s second and find

point must be denied.

CONCLUSION

In view of the foregoing, Respondent submits that 8302.321.2, RSMo 2000 is not
vague, and the denid of postconviction rdief should be affirmed.
Respectfully submitted,
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