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JURISDICTIONAL STATEMENT

This appead is from convictions of two counts of assault in the second degree,
8565.060, RSMo 2000, obtaned in the Circuit Court of the Carroll County, for which
gopdlant was sentenced to two consecutive terms of seven years in the Department of
Corrections. The Missouri Court of Appeds, Wedern Didrict, affirmed appdlant’'s

conviction and sentence. State v. Grubb, No. 60983, Sip op. (Mo.App.W.D. February 18,

2003). It denied gppdlant’s motion for rehearing or transfer of the case on April 1, 2003.

This appeal does not involve any of the categories reserved for the exclusive appellate
juridiction of the Supreme Court of Missouri. On April 22, 2003, pursuant to Supreme Court
Rules 30.27 and 83.04, this case was transferred to this Court. Therefore, this Court has
juridiction of this appea pursuant to Artide V, 810, Missouri Conditution (as amended

1982).



STATEMENT OF FACTS

Appdlant, Joseph Grubb, was charged by information with four counts of assault in the
fird degree, 8565.050, RSMo 2000 (L.F. 10-11). On November 5, 2001, the case went to
trid before a jury, the Honorable Werner A. Moentmann presiding (Tr. 26). Two of the counts
were dismissed before trid, and the jury found agppdlant guilty of two counts of assault in the
second degree, 8565.060, RSMo 2000 (Tr. 254). Appelant was sentenced to two consecutive
sentences of seven yearsin the Department of Corrections (Tr. 269, L.F. 52-53).

Appdlant does not chdlenge the sufficdency of the evidence. Viewed in the light most
favorable to the verdict, the evidence was as follows On June 5, 2000 appedlant and his wife,
Catherine Lehman, went to work the night shift at the Ford plant as they did every night (Tr.
123). At 5:00 am. on June 6, gppdlant started an argument as they drove home after their shift
(Tr. 123).

When they got to their home to go to deep, appelant was so angry he told Lehman to
choose another room in the house to deep in, because he would not dlow her to deep in ther
bedroom (Tr. 125). Lehman waked into her daughter's room to get in bed, but appelant
followed her there (Tr. 126). He told her to lie down on the bed, and continued the argument
they had been having earlier (Tr. 126).

Appdlant then left the room and quickly returned with a toilet plunger (Tr. 126-127).
He threatened Lehman that if she did not tell him everything he wanted to know, he would “beat
it out of” her (Tr. 127). Lehman propped hersdf up and told appdlant what she thought he

wanted to know (Tr. 127).



Appdlant then hit Lehman continuoudy with the plunger handle until it broke (Tr. 127).
He then Ieft the room, came back with a second plunger, and hit her with that until it broke (Tr.
128). Mot of the blows hit Lehman from the waist down on her right leg (Tr. 130). When the
second plunger handle broke, appdlant Ieft the room and came back with a meta broom handle
with which he hit her until it bent (Tr. 130).

Although she was in pain, gopdlant drove Lehman to work that evening and, because she
could not walk, he had to help her get ingde (Tr. 132). Lehman had excruciating pain and
avdling in her right ankle and foot, so she told her foreman that she was not able to work (Tr.
132). She then managed to drive hersdf to the hospitdl where she learned that she had a
fractured right ankle (Tr. 134-135). Fearing appdlant, Lehman told the doctor that she got the
injury when she and her husband moved a washer and dryer (Tr. 137). Lehman went home that
night with appelant (Tr. 137).

On or aout duly 17, 2000, Appdlant sarted another argument with Lehman while she
was dtting in a char in the living room of ther home (Tr. 144-146). He pulled her head back
by her har until the char toppled over (Tr. 146). Although it was difficult to get up because
ghe 4ill had a fractured ankle, Lehman managed to stand until appellant punched her in the right
dde of her face near her eye (Tr. 146-147). This time when Lehman was knocked over, she
could not get up, and she could not see (Tr. 147).

Lehman again went to the hospita, but this time she told the doctor what had redly

happened (Tr. 148). She had fractures to her face, and had vision problems (Tr. 153-156).



Lehman did not go back to the home she shared with gppellant, but instead went to stay with a
friend that night (Tr. 158).

Appdlat cadled Lehman and begged her to come home, so she cdled a taxi and went
to see him (Tr. 159-160). She did not want to stay however, and she told the cab driver, Carla
Cooper, to wat for her outsde the house (Tr. 160). When Lehman came back out of the
house, gppdlant followed her to the taxi (Tr. 193). Cooper heard Lehman ask appelant why
he had hurt her, and gppdlant stated that it was because of the way Lehman had looked at him
when she walked in the door, and that he was sorry (Tr. 194).

At trid gppelant presented no defense evidence, but cross-examined Lehman about the
reason for the arguments (Tr. 168). Lehman responded that she had told appellant that before
they were married, she had dept with another man (Tr. 168).

Following dl of the evidence and closng arguments, the jury found appdlant guilty of
two counts of assault in the second degree, 8565.060, RSMo 2000 (Tr. 254). On January 15,
2002, appdlant was sentenced as a prior offender to serve two consecutive terms of seven
years in the Department of Corrections (Tr. 269).

Appdlant directly appedled his sentence in the Missouri Court of Appeals, Western

Didrict. The court affirmed appellant’s sentence.  State v. Grubb, No. WD60983, Sip op.

(Mo.App.W.D. February 18, 2003).
The Court of Appeds, Western Didtrict denied appellant’s motion for rehearing or
transfer of the case on April 1, 2003. This Court granted transfer of the case on April 22,

2003.



ARGUMENT

THE TRIAL COURT DID NOT COMMIT PLAIN ERROR IN FINDING
APPELLANT TO BE A PRIOR OFFENDER AND IN SENTENCING HIM AS SUCH
BECAUSE APPELLANT’'S COURT-MARTIAL CONVICTION FOR ASSAULT
QUALIFIES FOR ENHANCEMENT UNDER 8558.016, RSMO 2000, IN THAT THE
PRIOR OFFENSE IS A VALID FELONY CONVICTION, WHICH IS ALL THAT IS
REQUIRED UNDER THE STATUTE. MOREOVER, WHILE NOT REQUIRED UNDER
THE PLAIN LANGUAGE OF 8558.016, THE MILITARY COURT SYSTEM IN WHICH
APPELLANT RECEIVED HIS CONVICTION PROVIDED HIM WITH THE
NECESSARY LEVEL OF DUE PROCESS.

Appdlat dams that the trid court planly erred in finding him to be a prior offender
under 8558.016, RSMo 2000 (App.Br. 14). He agues tha his prior felony conviction in
military court does not qudify as a prior offense under 8558.016 (App.Br. 14). Appellant
assarts that he therefore was not a prior offender and should have been sentenced by ajury.

Factual Background

In the present case, appellant, was convicted by a jury of two counts of assault in the
second degree for vidently driking his wife on two separate occasons (Tr. 254). At a hearing
to deemine appelant’'s prior offender daus the State dleged that appellant was a prior
offender because he had previoudy been convicted of afelony in military court (Tr. 1-2).

Appdlant pled quilty to assault in a militay general court-martial on November 18,

1980 (State Ex. 1). The facts showed that on July 21, 1980, appellant struck his eight week old
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daughter multiple times, causing a fracture to the shin bone, severd rib fractures, and multiple
skull fractures which left “no hope for any neurologica recovery” (State Ex. 1).
Appdlant’'s plea was knowingly and voluntarily mede, as is shown by the military
appellate court record:
The militay judge conducted a thorough examination

concerning the legd and factua providence of the accused's plea

of quilty as required by law. During the course of this inquiry...

the accused was caefully advised of his vaious rights and the

legd effect of his guilty plea.  The accused was advised of, and

admitted to, each dement of the Specification of the Charge to

which he pleaded qulty. Furthermore, the accused disclosed

soecific facts which satisfied dl dements of the Specification of

the Charge. The plea was entered pursuant to a pretrial agreement

between the convening authority and the accused. There were no

outdde ‘gentleman’'s agreements’ It affirmaively gppears that

the accused understood the meaning and effect of each part of the

pretrid agreement between the convening authority and the

accused. It dso dfirmatively appears that the military judge's

understanding of the terms of the pretrid agreement comports

with that of the defense as wdl as the accused. Based on the

detalled inquiry conducted by the military judge and the answers

11



given by the accused, the accepted plea of guilty was sufficient to

sudan the findng of guilty to the charge and Specificaion

beyond reasonable doubt. On the bads of this inquiry, the

military judge found the plea to be voluntay, inteligent and

factudly provident. Accordingly, the guilty plea was accepted...
(State's Ex. 1). Prior to and during the entry of his plea, appellant had counsdl, and pursuant
to a plea agreement, gppdlant was sentenced to serve three years in confinement (State's EX.
1). The case was then reviewed by the United States Army Court of Military Review, and the
conviction and sentence was affirmed (State's Ex. 1).

At the prior offender hearing in the case a bar, the State entered the court-martia
documents into evidence, and argued that because gppellant had been sentenced to serve three
years in custody, the prior cime condituted a felony as defined by 8556.016, and that
therefore it qudified for enhancement under 8558.016 (Tr. 1-2). Defense counse objected
and stated, “As an officer of the Court, | cannot provide you with any arguments to back up my
objection, but, agan, | would oppose this prior offender status’ (Tr. 2). Based on the evidence,
the court found appd lant to be a prior offender (Tr. 3).

Standard of Review

Appdlant concedes that his clam that the court-martid conviction should not be used
for sentence enhancement is not preserved for appea (App.Br. 16). The clam advanced by

appdlant on gpped was not raised a trid, and it was not included in appelant's motion for a
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new trid. Therefore, this court may refuse to review appellant’s clam. State v. Rousan, 961

S.W.2d 831, 842 (Mo.banc 1998), cert. denied 524 U.S. 961 (1998).
If this Court chooses to review appdlant's dam, it is reviewable for plan error only.

State v. Bozarth, 51 SW.3d 179, 180 (Mo.App., W.D. 2001). An assertion of plain error

places a much greater burden on a defendant than when he asserts clams of error which were

properly raised before the trid court. State v. Hunn, 821 SW.2d 866, 869 (Mo.App., E.D.

1991). A defendant must show that the error so subgtantidly affected his rights that manifest
injustice or a miscarriage of justice will inexorably result if left uncorrected. Id. at 869, 879;
State v. Tate, 850 S.W.2d 385, 386 (Mo.App., W.D. 1993); State v. Cdllis, 849 S.W.2d 660,

663 (Mo.App., W.D. 1993). A showing of mere prgudice is insufficient. State v. Kaagian,

833 SW.2d 431, 434 (Mo.App., E.D. 1992).

ThePlain L anguage of §558.016 Dictates That Appellant

isa Prior Offender

The plan language of 8558.016, dictates that if a defendant has any prior “fdony
convictions’, heisaprior offender. Section 558.016 States:
1. The court may sentence a person who has pleaded guilty
to or has been found qulty of an offense to a term of
imprisoorment as authorized by section 558.011 or to a term of
imprisonment  authorized by a Satute governing the offense if it
finds the defendant iIs a prior offender or a pessent

misdemeanor offender, or to an extended term of imprisonment

13



if it finds the defendant is a peragent offender or a dangerous
offender.

2. A “prior offender” is one who has pleaded guilty to or
has been found guilty of one fdony.!

Appdlant, while in the military, committed the felony of violent assault on hisinfant
daughter for which he was sentenced to serve three years in prison (State Ex. 1). He challenged
his conviction in the militay court of judicdd review, and his conviction was afirmed.
According to the plain language of §558.016, appdlant is a prior offender.

Where, as here, the language of a datute is unambiguous, it should be taken for its plain
meaning. State v. Burns, 978 SW.2d 759, 761 (Mo. banc 1998). This Court may not then look
behind that plan language to determine what extra limitations the legidaiure may have meant
to put on the satute. Because, as shown above, the plan language of the statute dictates that
any person with a prior fdony conviction is a prior offender, appelant's feony conviction

from amilitary tribund must necessaxily qudify.

The term “felony” means “the type of crimind offense as digtinguished from a
misdemeanor or an infraction, and to intend the broadest expression of that form of

cimind activity.” State v. Rellihan, 662 S.\W.2d 535 (Mo.App.W.D. 1983). Section

556.016, defines afelony as a crime which is punishable by degth or aterm of

imprisonment in excess of one yedr.
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Appdlat argues that his court-martid conviction does not qudify under the Missouri
recidiviam statute because, he dleges, military courts do not provide the same levels of due
process to its defendants as do Missouri Courts (App.Br. 18, 20-22). However, as shown
above, 8558.016 does not require that the Courts of Missouri perform an independent review
of the due process procedures employed in every prior conviction.

Missouri courts have never chalenged the definitions of crimes or the procedures in
other jurigdictions even when they are different than defined crimes or procedures here. See

State v. Rdlihan 662 SW.2d 535 (Mo.App., W.D. 1983) (Appdlant’s prior Oklahoma feony

conviction may be used to find gppdlant to be a prior offender even if the crime may not have
been afelony if the acts were committed in Missouri).

It is wdl settled in Missouri case law that fdony convictions from other jurisdictions
may be used to enhance the repeat offender’s sentence, and Missouri courts have not
questioned or independently reviewed the due process given even if the conviction was from
a system different than that found in Missouri. _Rélihan 662 SW.2d at 545. This Court has
hdd that it is not necessry tha the offense in another jurisdiction be identicd in dl its

eements with one punishable as a fdony in this State. State v. Young, 133 S.W.2d 404, 408

(Mo. 1939), quoting State v. Moore, 121 Mo. 514, 519, 26 SW. 345, 346 (Mo. 1894).
For example, Missouri accepts prior convictions based on a plea of nolo contendere
to be used for sentence enhancement in Missouri even though nolo contendere is not

recognized in Missouri. State v. Vizcano-Rogue, 800 SW.2d 22 (Mo.App., W.D. 1990). It

has dso accepted a prior fdony conviction from Arkansas to be used to find persistent
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offender satus for a caime the defendant committed when he was Sixteen years old, despite

the fact that Missouri would have tried hm as a juvenile State v. Taylor, 781 S.W.2d 229

(Mo.App., W.D. 1989). Missouri courts dso dlow felony convictions in federad court to be

used to enhance an gppellant’s sentence. State v. Cummings, 607 SW.2d 685 (Mo.banc 1980).

The reason that it is not necessary to compare the other jurisdiction’s due process
protections to our own is that it is a defendant's obligation to conditutionaly chdlenge his
conviction in the jurisdiction in which it was received if he is unsatisfied with the due process

he was given. State v. Cooksey, 787 SW.2d 324, 327 (Mo.App.E.D. 1990). In fact, the United

States Supreme Court in Cudis v. United States, 511 U.S. 485, 114 S.Ct. 1732, 128 L.Ed.2d

517 (1994) held that a defendant has no right to collateraly chalenge a prior conviction.

In Cudis, the Supreme Court andyzed a federa sentence enhancement dtatue sSmilar
to the one found in Missouri and hdd “looking to the languege of the statute, we do not believe
8924(e) [the federd sentence enhancement dtatute] authorizes such collaterd attacks” 1d. at
490. The court further explained that athough defendants may attack a prior conviction if it
was from a guilty plea during which the defendant had no counsd, it declined to extend the
right to collaterdly attack prior convictions beyond this limited exception. Id. a 498. This is
because the denid of the right to counsd is a unique conditutiond violation that rises to the
leve of ajurisdictiond defect. 1d.

Therefore, the Supreme Court concluded, no other conditutiond violations rise to the
same levd of jurisdictiond defect as does the falure to gppoint counsd. Moreover, the Court

noted, it would be impractica for sentencing courts to “rummage through” al of the records
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of prior convictions in order to determine if they are acceptable. 1d. Accordingly, gppelant
in this case may not collaterdly attack his prior conviction in this Court.

Appdlant, rdying entirdly on the Court of Appeds, Eastern Didlrict’'s opinion in State
v. Mitchdl, 659 SW.2d 4 (Mo.App.E.D. 1983), argues that this Court must interpret beyond
the plan languege of the statute in order to create an unnecessary rule, contrary to the Supreme
Court’s halding in Cudis, that Missouri Court’s look into the level of due process provided
by other juridictions before accepting ther convictions as prior offenses (App.Br. 19). The
court in Mitchell hedd with only one paragraph of andyds that a court-martial conviction could
not qualify under the Missouri recidivism datute because of due process concerns. More
soecificdly, it stated that “insofar as the right to trid by jury is not afforded by court-martid,
we find that system of distpline aufficdently foregn from our own system of crimind judtice
and from that of our Sgter states and federd government so as to prohibit its use as a threshold
predicate of enhanced punishment under 8558.016”. Id at 5.

The Mitchdl court ignored the plan language of 8558.016 shown above, and ignored
the holding of Cudis, supra. Therefore, it was decided incorrectly. Even 0, gppellant clams
that according to the rules of datutory construction, the legidature adopted the Eastern
Didrict's interpretation in Mitchel that military court convictions cannot be used under
8558.016 because 8558.016 was amended in 1990, but the legidature did not amend the
gatute to include dlowing for court martiad convictions (App.Br. 19-20). By arguing this,

gppellant gpplies the rules of statutory construction incorrectly.
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As stated above, the primary rule of statutory construction is that the Court has the duty

to read satutes in ther plan, ordinary and usud sense. Bosworth v. Sewell, 918 SW.2d 773

(Mo.banc 1996). The court is not entitled to look to any other rule of statutory construction
when there is no ambiguity. 1d. As shown above, there is no ambiguity in 8558.016. Therefore,

this Court may not infer that the legidature adopted the holding in State v. Mitchell.

Appdlant's argument that this Court has accepted the Mitchell andyss of this issue by

ating it with approvd in State v. McMillin, 783 SW.2d 82, 95 (Mo.banc 1990) is equdly

unavaling (App.Br. 19). This Court did mention Mitchdl in McMillin, but it was only to

diginguished the facts in the case from those found in Mitchdl. 1d a 95. Contrary to
appellant’ s contention, this Court has not yet spoken on thisissue.

Many other states with recidivis statutes gmilar to ours have addressed this issue and,
fdlowing Cudis, supra, have concluded that court-martid convictions may be used for
enhancement without looking into the conditutiondity of the offenses or the due process
rights provided. See Muir v. State, 517 A.2d 1105 (Md. 1986) (“We think genera court-martia
convictions for offenses coming within the ambit of 8643B(@) [the Mayland enhancement
datute] were within the contemplation of the legidature when it enacted the datute);

Commonwedth v. Smith, 598 A.2d 268 (Pa. 1991) (“It would be unreasonable to conclude that

a militay conviction for the offense of armed robbery which is equivdent to our crime of
robbery would be exempt from use as a prior conviction for purposes of a recidivist
datute..we disagee tha generd court-martid proceedings and civilian trids ae s0 diverse

as to render military convictions invalid for enhancement purposes); People v. Roman 176
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A.D.2d 568 (N.Y.App.Div. 1991) (Holding that a court-martid conviction should be
consdered the same as a New York state conviction for purposes of sentence enhancement);

Millwood v. State, 721 P.2d 1322 (Okla.Crim.App. 1986) (“First, the Legidature clearly

contemplated that convictions used for enhancement of punishment might be obtained from
courts employing a variety of procedurd schemes including other ‘nations in which the
Federal Congtitution is obvioudy without authority of law. Secondly, we do not agree that the
devidions between generd court-martid proceedings and avilian crimind trids are so great
as to render military convictions invalid for use as enhancement of punishment”); Esters v.
State, 480 So.2d 615 (AlaCrim.App. 1985) (“The legidature obvioudy did not intend to
exclude dl court-martial convictions...had it intended to do so it would have provided for such
an exdudson in the datute, we should not create an excluson without clear manifestation of
legidative intent”).

The federd courts dso dlow for the use of court-martid convictions in sentencing.
The United States Sentencing Commisson's Guidelines include prior general court-martia
convictions in caculating criminal history. See U.S. Sentencing Guiddines Manud, 4A1.2(g),
4A1.3(a). Although gppdlant dtes it in his brief without contrary authority, the court in State
v. Paxton is the only one to interpret the recidivid datute to mean that court martia
convictions may not be used. 440 P.2d 650 (Ka. 1968) cert. denied 393 U.S. 849 (1968).

Thus under the Missouri law set out in 8558.016, and the law of a maority of other

states, a fdony conviction in militay court is not treated any differently than a felony
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conviction from Missouri.  Accordingly, appdlant's feony conviction for assault makes him

aprior offender.
Even if it Were Necessary to Look into the Leve of Due Process Provided,

Appelant Received Sufficient Protectionsin the Military System

Even if this Court were to fdlow appelant’s suggestion, and the Eastern Didrict's

holding in State v. Mitchdl, supra, and read into 8558.016 an extra and unnecessary

requirement that Missowi courts look into the level of due process provided by other
jurisdictions contrary to the rules of statutory construction and the interpretations of a
mgority of other states, the Uniform Code of Military Justice provides sufficient due process
protections to defendants. The rights provided to defendants in Missouri courts are smilarly
protected in amilitary tribund.

A defendant in military court is entitled to a jury of his peers. Welss v. United States,

510 U.S. 163, 167, 114 S.Ct. 752, 127 L. Ed.2d 1 (1993). Also, in the military system, no
person may be apprehended upon less than a reasondble bdief that an offense has been
committed and that the defendant is the one who committed it (10 U.S.C. 8807(b)); no person
can be arrested or confined without probable cause (10 U.S.C. 8809(d)); an arrested person
has the right to be informed of the accusations againg him, and the right to a speedy resolution
of the charges (10 U.S.C. 8803(b) and 8810); the accused has the right to competent counsel
(10 U.S.C. 8827(a) and 8838); no person can be compeled to incriminate himsdf (10 U.S.C.
8831(a)); no person can be interrogated without being informed of the nature of the charges

agang him, his right to slence, and that any thing he says may be used against him (10 U.S.C.
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8831(b)). An accused has the right to present a defense and cross examine witnesses (10
U.S.C. 8832(b)); the right to the rules of evidence as they exigt in federd civilian courts (10
U.S.C. 8836); the right to be free from double jeopardy (10 U.S.C. 8844); the right to withdraw
a plea prior to sentencing (10 U.S.C. 8845); the right to have the jury indtructed that the
accused is presumed innocent until proven guilty beyond a reasonable doubt (10 U.S.C. 8851);
and the rigt to appdlate review with the ad of counsd (10 U.S.C. § 861 and 8870).

Pennsylvaniav. Smith, 598 A.2d 268, 272-273 (Pa. 1991).

Given the intent of Congress in recent years to adjust the militay court system to
cloely padld the dvilian court system, one would be hard pressed to find diginctions
between the two. See 10 U.S.C. 8816-820. Missouri courts have aready recognized this fact
when they have dlowed for the use of court-martid convictions like appdlant’'s during trid.

Military convictions may be used to impeach a witness, State v. Mitchdl 659 S.w.2d 4

(Mo.App., ED. 1983), and as evidence in the punishmet phase of a capitd trial, State v.
McMiillin, 783 S.W.2d 82 (Mo.banc 1990), cert. denied 498 U.S. 881 (1990).

Therefore, even if the holding in State v. Mitchell is correct in dlowing Missouri courts

to look into the levd of due process provided by other jurisdictions contrary to the Supreme
Court’s ruling in Cudis, supra, the military court system would pass the test. However,

gopelant specificdly points to the military court system that dlows for a jury of a least five

members to state that the military system is unconditutiond and, as Mitchell held, should not

be recognized by Missouri courts (App.Br. 20). He cites Bdlew v. Georgia, 435 U.S.223

(1978) which requires that a jury consst of at least 9x members, and Burch v. Louisiana, 441
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U.S. 130 (1979) which states that a jury of X must have a unanimous vote to convict to
support this assertion and the holding in Mitchell.

While gppdlant is correct that the Uniform Code of Military Justice states that the
generd court-martid mug consst of “a military judge and not less that five members’ and
requires only a two thirds concurrence, Art. 16(1), 51(a), 52(a), 10 U.S.C. 88§ 816(1), 851(a),
852(a) it is incorrect to say that these provisons are uncongitutional. This is because military
tribunds are required to follow Supreme Court precedent and provide basc guarantees of due
process, but the Sixth Amendment right to a jury trial does not apply in the armed forces.

Therefore Bdlew and Burch do not apply in this case. Ex Parte Quirin Et Al. v. Cox, 317 U.S.

1, 40 63 S.Ct. 2, 87 L.Ed. 3 (1942); Mendrano v. Smith, 797 F.2d 1538, 1546-47 (10" Cir.

1986).
Congress, when enecting the Uniform Code of Military Justice, is subject of course to
the limitations of the Due Process Clause, “but the limitations to be gpplied may differ because

of the military context.”Ex Parte Quirin, supra. This is because “the accommodation of legd

procedure to the criticd misson to prepare for ard win wars and the need to mnimize
diversons from this task force the military to turn to ‘other and swifter modes of trid than are

furnished by the common law courts” 1d. quoting Ex_parte Milligan, 71 U.S. 2, 123, 18 L.Ed.

281(1866).
Therefore, military courts are authorized by the Congtitution to act by a two-thirds vote

of a least five members. Id. Bdlew and Burch are thus ingpplicable to the military courts. The

Congitution dlows the military system to exig in this way, and 8 558.016 does not authorize
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this Court to question that authority. Therefore appellant mideads this Court when he argues
that the military procedures are uncongtitutiond.

Accordingly, the halding in State v. Mitchel that the jury system in a military tribuna

prevents a conviction from being acceptable in Missouri is not judified. Mitchdl is an
anomay in Misouri jurisprudence, it was decided incorrectly without thorough analyss, and
its interpretation of 8558.016 yields an absurd result. It is absurd to say that convictions from
other states and the federal courts may be used to enhance an appelant’s sentence, but a court-
martid conviction, which has been deemed to be conditutional, cannot be used. Because it is
presumed that the legidaure intended a logicd, rather than an absurd or unreasonable result,

State v. Moriarty, 914 SW.2d 416, 422 (Mo.App., W.D. 1996), State v. Mitchdl should not

be followed. Mitchdl does not comply with the plain language of 8558.016.

The same principles gpply to gppdlant's argument that military convictions areinvdid
in Missouri because, he argues, “non-crimind” offenses such as conduct unbecoming an
officer, absence without leave, and desertion, etc., are consdered to be felonies in military
court (App.Br. 21). Just like Missouri courts have not chalenged due process provisons in
other jurisdictions, Missouri Courts have never chdlenged the definitions of crimes in other

jurisdictions even when they are different than defined crimes. See State v. Rdlihan 662

SW.2d 535 (Mo.App., W.D. 1983) (Appdlant’s prior Oklahoma felony conviction may be
used to find gppelant to be a prior offender even if the aime may not have been a fdony if the

acts were committed in Missouri).
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In the case a bar, gppelant's prior conviction fits pefectly into the Missouri
legidature's plan language definition of a prior offender in 8558.016. He received al rights
mandated by the United States Congtitution, and was tried in a tribuna that mirrors our own.
He was convicted of the fdony of violent assault on his daughter there, and accordingly, at the
time of the trid in the case a bar, gopdlant had a prior fdony conviction. Allowing gopdlant
to escape the enhancement that the legidature intended for him merely because his offense
was committed on an amy base, as opposed to in ancther state is nonsendcd. Therefore, the
trid court did not err in sentencing gppellant as a prior offender, appelant could not have

suffered manifest injudtice, and appdlant’ s point mugt fall.
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CONCLUSION

For the foregoing reasons, respondent submits that agppellant’s conviction and sentence
should be affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd
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Assgant Attorney Generd
Missouri Bar No. 51046
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(573) 751-3321

Attorneys for Respondent
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