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INTEREST OF AMICUS CURIAE

Amicus Curiadnternational Association of Fire Fighters, Lo@al ("Local 73") is
a labor organization and certified exclusive repngative of all firefighters, fire captains,
paramedics, emergency medical technicians ("EMTai}l dispatchers of the St. Louis
City Fire Department ( "Fire Department”). The gse of Local 73 is to improve the
wages and working conditions of its members. The 8uis City Charter requires all
employees and officers of the City of St. Louisglinling members of Local 73, to
"maintain residence within the City of St. Louisrihg the entire tenure of their
employment or their appointment as an officer.”. [Qtuis City Charter, Article, VIII,
8 2. ("Residency Restriction”). The Residency Restn, as an employment
gualification for members of Local 73, is of intstrand concern to Local 73. One of the
major initiatives of Local 73 over the past seveesrs has been to repeal, revise, or ease
the Residency Restriction for members of Local KBmbers of Local 73 desire to have
the Residency Restriction eased because the Sis Rublic Schools are unaccredited
and cannot provide their children with an adequedecation. For example, certain
members of Local 73 have children with special atiooal needs that cannot be met by
the St. Louis Public Schools. However, becausd&riggdency Restriction forces them to
live in the City of St. Louis, their children arerted to receive an inadequate education.
Members of Local 73 desire to live outside the @ityst. Louis but cannot do so because

of the Residency Restriction.
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POINTS RELIED ON

l. The Trial Court erred in granting Plaintiffs' Matidor Summary Judgment
on Count | because Senate Bill 739 is constitutiomaer Art. VI, § 22 of the Missouri
Constitution in that Senate Bill 739's prohibition residency restrictions for certain fire
department employees does not create or fix theepgwduties, or compensation of
municipal officers or employees.

Il. The Trial Court erred in granting Plaintiffs' Matidor Summary Judgment
on Count Ill because Senate Bill 739 is constindlounder the equal protection clauses
of the Missouri and United States constitutionthit it makes a rational classification of
fire department employees with seven years of éepee residing in unaccredited school
districts to advance the legitimate state purpa$gsublic education and fire protection
while still allowing charter cities to place resmby restrictions on most municipal

employees.
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STANDARD OF REVIEW

When reviewing appeals from summary judgment, fhebate court reviews the
record in the light most favorable to the partyiagawhom judgment was enteretl T
Commercial Finance Corp. v. Mid-American Marine BlypCorp, 854 S.W.2d 371, 376
(Mo., 1993). The appellate court review is de nawth no deference to the trial court.
Id. All statutes are "presumed to be constitutiarad will not be held unconstitutional
unless [they] clearly and undoubtedly contravenif¢ constitution." PACARS v.
Pemiscot County256 S.W.3d 98, 102 (Mo. 2008). A statute musifyy and palpably
affront fundamental law embodied in the constituitibefore it is found unconstitutional.
Id. Doubts are resolved in favor of the constitutlgpald.

ARGUMENT

[.  Introduction

Senate Bill 739 (2010) prohibits the impositionresidency requirements on fire
department employees with seven years of experiavfeen the only school district
within the geographical area of the fire departmeninaccredited. The City of St. Louis
("City") has an unaccredited school district andithe only school district available to
employees of the St. Louis City Fire Departmentaose the City requires all City
employees to reside within the City. LF 69 — &L Louis City Charter, Art. VIII, 8 2.
Mo. Const. Article VI, 8 22 does not prohibit theiddouri General Assembly from
enacting legislation embodied in Senate Bill 73Burther, Senate Bill 739 does not
contain an unconstitutional classification. Theigi®n to allow certain fire department
employees, across the state of Missouri, to leavled school districts without losing

3
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their jobs was a rational classification based ughenstate's police power authority, and
public education and fire protection policy objees.
II.  The Residency Restriction and Senate Bill 739

The St. Louis City Charter, Article, VIII, § 2, reges all employees and officers
of the City of St. Louis to "maintain residencewihe City of St. Louis during the entire
tenure of their employment or their appointmenaa®fficer." ("Residency Restriction").
Senate Bill 739 prohibits fire departments fromuieigg any employee to reside within
the geographic area of the fire department as dittom of employment if: 1) that
employee has worked for such fire department foeseyears; and 2) "the only public
school district available to the employee withiclsdire department's geographic area is
a public school district that is or has been uredited or provisionally accredited in the
last five years of such employee's employment.” . Rev. Stat. 8320.097.2. Any
employee that moves outside of the fire distriairiaries would have to live within one
hour response time of the fire distridd. As previously stated, the City's school district
Is unaccredited. Thus, Mo. Rev. Stat. §320.090dlevapply to the City to carve out an
exception to Article VIII, § 2 of the Charter.

. Article VI, 8 22 of the Missouri Constitution Allows for Prohibitions on
Residency Restrictions for Municipal Employees

Article VI, § 22 of the Missouri Constitution staté'No law shall be enacted
creating or fixing the powers, duties or compemsatif any municipal office or
employment, for any city framing or adopting itsrosharter under this or any previous

constitution." This section "is limited to prohiinig the General Assembly from enacting
4
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state law prescribing the individual offices ofteader city and the duties and
compensation of the officers holding those offiteSoff v. Springfield918 S.W.2d 786,
789 (Mo., 1996). Mo. Const. Article VI, § 22 amdionly to individual officesld. The
provision does not implicate powers, duties or cengation for all municipal offices or
employment. "The General Assembly may not telldfieers of a charter city what they
must do; it may, however, limit the powers a chactyy may exercise through its

officers.” Id. The only limitation on a charter city's legislatauthority is that it is

subject to the Missouri constitution and statutegemeral interest and statewide concern.

State ex rel. St. Louis Fire Fighters Ass'n Local R3, AFL-CIO v. Stemmle479
S.W.2d 456, 458 (Mo., 1972). Requiring complianti a state-wide policy is not
fixing the powers or duties of a municipal offic€ity of St. Louis v. Missouri
Commission on Human Righ&l7 S.W.2d 65, 70 (Mo. 1974).
A. Residency Restrictions Are Not A Power, Duty, or
Compensation of Any Individual Municipal Officer Or
Employee
The plain language of Mo. Const. Article VI, 8§ 2Hows for the type of
legislation embodied in Senate Bill 739 as it doesimplicate a power, a duty, or the
compensation of a municipal office or employme@ourts must consider the plain and
ordinary meaning of words when interpreting a cbmsbnal provision In re:
Honorable Timothy J. FinnegaB27 S.W.3d 524, 526 (Mo., 2010). A dictionarysed

to determine the plain and ordinary meaniiy.
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A "power" is "ability to act or produce an effectar) legal or official authority,

capacity, or right."  Merriam-Webster On-Line Danary, http://www.merriam-

webster.com/dictionary/powelast visited May 2, 2012. A "duty" is "obligayotasks,

conduct, service, or function that arises from @ipesition.” Merriam-Webster On-Line

Dictionary, http://www.merriam-webster.com/dictionary/duty.ast visited May 2, 2012.

"Compensation” is a "payment." Merriam-Webster [Gme Dictionary,

http://www.merriam-webster.com/dictionary/compermat Last Visited May 2, 2012.

Using the plain meaning of the terms of the Couastnh, it is clear that a residency
restriction is not a power, duty, or compensatibrammy particular municipal officer or
employee. Instead, a residency requirement isaéifgpation applicable to all employees.
SeeState ex rel. King v. Walsi484 S.W.2d 641 (Mo. 1972)(discussion of residency
requirement as qualification to hold office). lede it is Plaintiffs' position that the
Residency Restriction is a job qualification. LF.6 And even the Circuit Court
recognized the Residency Restriction as a job ficeation. LF 671 — 672.

The powers and duties of a municipal officer or Eaype are those things which
the officer or employee can or must do in relatiorthe particular office they hold. A
power and duty is not a requirement placed oniglleamployees. Mo. Const. Art. VI
§ 22 is not implicated when a requirement appliesatl municipal officers and
employees.

The powers, duties, and compensation of City of L®iuis fire department
employees are set forth in the City of St. Loudimances. For example, fire department

employees are authorized to direct traffic or agsidice in directing traffic. City Code,
6
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817.06.010. Firemen have the power to use emeygestacles and display emergency
lights. City Code, 817.02.230 & 17.14.010. Thenpensation of City of St. Louis
firefighters is set by the City of St. Louis BoatlAlderman. See St. Louis City Charter,
Art. XVIII, § 4(a).

Mo. Const. Art. VI, 8§ 22 allows the General Asseynidl impose qualifications on
municipal officers and employees. Such statutescammon. For example, Mo. Reuv.
Stat. § 130.026.2(3) requires candidates for mpaladffice in municipalities with over
one hundred thousand inhabitants to file campaigante reports with the Missouri
Ethics Commission. Successful candidates that heotefiled all such reports are
prohibited from taking office. Mo. Rev. Stat. 801371.1. Mo. Rev. Stat. 8 105.255
explicitly prohibits fire departments from usingsdiiminatory prerequisites in its hiring
practices based on education. Mo. Rev. Stat. §2705prohibits discriminatory hiring
by municipalities by reason of National Guard Segvi An interpretation of Mo. Const.
Art. VI, 8 22 that allows the state some contro¢ogualification of municipal employees
IS consistent with previous holdings regarding #astion Seeinfra, Section III.C. This
provision does not prohibit the General Assemblgnir setting qualifications for
municipal employment on a statewide basis.

The State's retention of this authority is logieathin the structure of the state-
municipality relationship. A city has no inhergadlice power, only what is granted by
the state through statutes and constitutiogy of Kansas City v. Jordari74 S.W.3d
25, 41 (Mo. 2005). With charter cities, the povegises from the constitutionCape

Motor Lodge,Inc. v. City of Cape Girardeal)6 S.W.2d 208, 210 (Mo. 1986). Charter
7
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cities, under Mo. Const. Art VI, § 22, have dismeton which municipal officers or
employees exercise that power, under what conditibat power will be exercised and
how much the municipality will pay the municipalfickr or employee. However, the
state retains authority over who generally is digali to hold municipal office or
employment. This retention of power makes pardéicsense as to residency. The state
has a similar interest as the federal governmesirhareventing states from engaging in
discriminatory employment practices against resgleh another stateUnited Building
& Construction Trades Council v. Mayor of Camdé4é5 U.S. 208 (1984).
B. The Circuit Court's Judgment

The Circuit Court, acknowledging that the prohiitiof residency requirements is
not a "power, duty, or compensation," states thatds the "intent and purpose" to
include "qualifications" within the constitutionplovision. LF 671. In support of this
contention, the Circuit Court cite3tate ex rel. St. Louis Fire Fighters Ass'n Local K3
v. Stemmler479 S.W.2d 456, 460 (Mo. 1972). However, thatecavas actually citing
another case on an unrelated subject. Meehants' Exchange of St. Louis v. Knaitl
S.W. 565 (Mo. 1908). The issue $temmlemwas clearly a "compensation” issue. Thus,
the Circuit Court did not have a basis to readcthestitutional prohibition so broadly.

C. Mo. Const. Art. VI, Sec. 22's Restrictions are Linted

Only on rare occasion has Mo. Const. Art. VI § 21 cited as the basis for
striking down a statute. Se#tate ex rel. Burke v. Cervante®23 S.W.2d 791 (Mo.,
1968)(statute can't require Mayor to appoint aakibn panel to settle labor disputes) and

State ex rel. Sprague v. City of St. Josepd® S.W.2d 873 (Mo. 1977)(statute can't
8
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create municipal licensing board). More often,tids are upheld in the face of
challenges made under this constitutional provisio@ity of St. Louis v. Missouri
Commission on Human Rights17 S.W.2d 65 (Mo. 1974)(upholding statute crenti
statewide program of prohibiting racial discrimioat as applicable to municipalities
with charter forms of government)Cohen v. Poelker 520 S.W.2d 50 (Mo.
1975)(upholding Sunshine Law's application to mupalities with charter forms of
government); City of St. Louis v. Grimes630 S.W.2d 86 (Mo. 1982)(upholding
application of workers compensation laws to murbi@s with charter forms of
government); andCity of Springfield v. Goff918 S.W.2d 786 (Mo. 1996)(upholding
zoning statutes as applicable to municipalitiehwharter forms of government).
IV.  The Classification in Mo. Rev. Stat. §320.097 Dod¢ot Violate Article I,
§ 2 of the Missouri Constitution Or The 14' Amendment to The United
States Constitution
Statutes that do not operate to the disadvantagesapect class or impinge on a
fundamental right must only bear some rationalti@ahip to a legitimate state purpose.
PACERS v. Pemiscot Coun®56 S.W.3d 98, 102 (Mo., 2008). To prevail unter
rational basis test, the plaintiff must show tha tlassification does not rest upon any
reasonable basis and is purely arbitraly. As always, the Court will not substitute its
judgment for that of the legislature as to the wisg social desirability or economic
policy underlying a statute.ld. The statute will be upheld if any set of facenc

reasonably justify it. Id. at 102 — 103. The party defending a rationaisbhas no
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obligation to produce evidence to sustain the natlity of a statutory classification.
Heller v. Dog 509 U.S. 312, 319 (1993).

Mo. Rev. Stat. 8320.097's classification is empésyef a fire department who
have worked for seven years for such department'iitide only public school district
available to the employee within such fire deparitisegeographical area is a public
school district that is or has been unaccreditegrovisionally accredited in the last five
years of such employee's employment.” The Stateahgued that this classification is
rationally related to the State's legitimate pugrokpublic education and fire protection.

City counters these two underlying policies are natibnally related to Mo. Rev.
Stat. 8320.097. The factual basis for this arguneetwo-fold. First, City argues that
children in unaccredited school districts alreadyeneducation options, citing Mo. Rev.
Stat. 8167.131 in support. Second, City argues lileaause the fire department has
experienced low turnover in the past five yearsrehs no need for this legislation.

In accepting the City's arguments, the Circuit Cataited that the proffered bases
do not bear any relation to the facts. LF 686.e Tircuit Court, citing Mo. Rev. Stat.
8167.131, noted that children that live in the Calyeady have public school option.
LF 687. The Circuit Court also rejected the Ssatationalization that allowing students
to live closer to schools improves the quality ln¢ tthild's education because the State

did not present any evidence to support that thebfy 688. The Circuit Court likewise

rejected the State's proffered fire protectionoralization because the evidence was that

turnover in the City's fire department was nonexisiand employment in the City's fire

department is highly competitive. LF 689.
10
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A. Classification Based on Residency in Unaccreditedigricts

On May 1, 2012, Judge Vincent of the St. Louis Ggudircuit Court held that
Mo. Rev. Stat. 8167.131 is unconstitutional in a&tan of the Hancock Amendment.
Breitenfeld v. School District of Claytpnl2SL-CC00411, Findings of Fact and
Conclusions of Law, Order and Judgment, dated M&012. Thus, the City's first basis
for arguing that the State's classification istio@al no longer exists. Children of the
City of St. Louis, and other unaccredited districts longer have the right to transfer to
accredited districts.

Even if Mo. Rev. Stat. 8167.131 was still valie tclassification would still be
rational. A State is not limited to one attemptatdvance a legitimate public purpose.
Mass. Bd. of Retirement v. Morgik?7 U.S. 307, 316 (1976)(state does not violatalequ
protection because classification is imperfect)m@y because the State addressed the
iIssue in Mo. Rev. Stat. 8167.131, doesn't meaant @lso address that purpose in Senate
Bill 739.

Further, it was rational for the legislature toxclude that allowing children to live
closer to their school will improve their educatropportunities. The State was not
required to put on evidence of studies or expettirteny that, as a matter of scientific
fact, allowing children to live closer to their sxh will improve the child's education
opportunity. Courts do not judge the wisdom oeefiiveness of legislation.

Thus, the classification of municipal employeesdaaupon whether they reside in

an unaccredited school district is rational.

11
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B. Classification Based on Fire Department Employee wh Seven
Years Experience

The statute's classification of employees basedn upp@ir positions as fire
department employees with seven years experieralsasrational. Fire protection is an
issue general interest and statewide concern.M8e®&ev. Stat. Ch. 85 — City Police and
Fire Departments Generally and Mo. Rev. Stat. @0.-3 Fire Protection. Thus, for the
state to classify based upon those responsiblénfplementing this general interest is
rational. See Mo. Rev. Stat. Ch. 87 — Firementg€taent and Relieve Systems.

The fact that the City's fire department has exgpeed low turnover in the past
five is years is irrelevant to the considerationvbiether the classifications made by Mo.
Rev. Stat. 8320.097 are rationally related to thedeulying policy of providing
educational opportunities to children in unaccesdlitlistricts. This is evidence of one
city's experience. Other fire departments couldehhad much different experiences.
The question isn't whether this legislation fixepirablem for the City, but whether it was
irrational for legislature to determine that thisgislation could have advanced the
legitimate state interest of advancing public etioocaand fire protection.

C. Balancing of Policy Objectives

Senate Bill 739 represents a balancing of the ‘Stdégitimate purposes of
advancing education and fire protection. Firse heneral Assembly has expressed,
through Senate Bill 739 and other legislative ema&ctts, a desire to provide educational
opportunities to children of unaccredited schosetriits. The General Assembly has also

enacted laws to advance fire protection. In nattwg to completely override a charter
12
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city's ability to impose some residency requirersentt its city employees, the General
Assembly only authorized some municipal employdies, department employees with
seven years experience, to leave the municipal deigs in the case of an unaccredited
school district. In classifying this group, the @eal Assembly was advancing both
public education and fire protection while also tommng to allow charter cities to
Impose some residency requirements on municipallgmes. Such a legislative
determination is rational.
V. Conclusion

Senate Bill 739 does not clearly and undoubtedhtrewene Mo. Const. Art. VI,
8§ 22 or the equal protection clauses of the Missand United States constitutions.
Senate Bill 739 regulates job qualifications of fakk department personnel across the
state. The legislation does not create or fix pogers, duties or compensation of a
particular municipal officer or employee. Furth&enate Bill 739 makes a rational
classification based upon the State's legitimaterésts in public education and fire
protection while still allowing municipalities tdilize residency restrictions.

WHEREFORE, Amicus Local 73 respectfully requests this Court revetise
Judgment of the Circuit Court and remand with i&ions to enter Judgment in favor of

the State of Missouri on Counts | and 1l of the é&mded Petition.
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Respectfully submitted,

STINSON MORRISON HECKER LLP

By__ /s/ Nicholas G. Frey

Michael R. Gibbons, #31986
Charles W. Hatfield, #40363
Nicholas G. Frey, #58299
7700 Forsyth Blvd., Suite 1100
St. Louis, MO 63105

Tel: 314-863-0800

Fax: 314-863-9388
mgibbons@stinson.com
chatfield@stinson.com
nfrey@stinson.com

Attorneys forAmicus Curiae
International Association of
Fire Fighters Local 73
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CERTIFICATE OF COMPLIANCE

The undersigned counsel hereby certifies that yaums to Mo. S. Ct. Rule
84.06(c),this brief (1) contains the informatiomueed by Mo. S. Ct. Rule 55.03; (2)
complies with the limitations in Mo. S. Ct Rule 88(b) and Local Rule 360;and (3)
contains 3,284 words, exclusive of the sectionsmgted by Mo. S. Ct. Rule 84.06(b)
and Local Rule 360(c), determined using the wordntg@rogram in Microsoft Word.
The undersigned counsel further hereby gives ndtiaean electronic mail message has
been filed in lieu of a floppy disk pursuant to Sipé Rule 363 and certifies that the file

has been scanned for viruses and that it is viaes f

/s/ Nicholas G. Frey
Attorneys forAmicus Curiae
International Association of
Fire Fighters Local 73
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true amecbcopy of the foregoing was
served via the Court's electronic notification syston May 3, 2012, upon the following

party of record:

Michael Alan Garvin

City Counselor's Office

314 City Hall

St. Louis, MO 63103

Attorneys for Respondents/Cross-Appellant/Plaintiffs

Emily Ann Dodge

Assistant Attorney General

P.O. Box 899

Jefferson City, MO 65102

Attorney for Appellant/Cross-Respondent/Defendant

/s/ Nicholas G. Frey
Attorneys forAmicus Curiae
International Association of
Fire Fighters Local 73

16

1ao Nd 25:%0 - 210z ‘S0 Aepy - uno) swaldng - paji4 A|leaiuclyoe(g



