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JURISDICTIONAL STATEMENT

This case is an original action in prohibition before this Honorable Court. The
Honorable Nancy L. Schneider, in her official capacity as circuit judge of the circuit court
of the county of St. Charles, is the Respondent. Because a circuit court is the
Respondent, adequate relief in prohibition cannot be afforded by application to any other
circuit court. Supreme Court Rule 84.22(a).

Relator previously filed a petition for writ of prohibition before the Missouri Court
of Appeals, Fastern District. The court of appeals denied Relator’s petition without
opinion on November 23, 2010. A denial of a writ petition without opinion is not
appealable. Accordingly, Relator filed a new petition for writ of prohibition in this Court
to prohibit Judge Schneider’s order of October 5, 2010, denying Relator’s motion to
dismiss. Relator requested dismissal under Section 537.100, RSMo. 2010 because the
statute of limitations had expired.’

On January 25, 2011, this Court entered its preliminary writ of prohibition.
Relator seeks this Court to make permanent its preliminary writ. This Court has
jurisdiction pursuant to Article V, Section 4, of the Missouri Constitution and Supreme

Court Rules 84.22, 84.23, 84.24 and 97.01.

' Unless otherwise indicated, all further statutory references are to RSMo. 2010.
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STATEMENT OF FACTS

On October 5, 2010, the Honorable Nancy L. Schneider (“Respondent”), entered
an Order denying Relator’s Motion to Dismiss Plaintiff’'s Second Amended Petition
against Relator. (Appendix, p. Al). Relator’s motion to dismiss asseried that the statute
of limitations ran on the wrongful death claim alleging medical negligence by Relator in
treating Alverna Katz in 2005. (Appx., p. A19, A3g)

On November 2, 2008, plaintiff originally filed a petition alleging medical
negligence against defendants Barnes-Jewish St. Peters Hospital, Washington University,
John Doe and Jane Doe (not Relators herein). (Appx., p. A2). The original petition
stated only, “That Defendants John Doe and Jane Doe and the above Defendants are
providers of medical services, who at all times relevant to this action was engaged in
providing medical services to the consuming public, including Decedent for a fee.”
(Appx., p. A2, paragraph 7).

Plaintiff did not further identify John Doe and Jane Doe nor give any identifying
information to describe what their role was in the care and treatment of decedent that
allegedly resulted in her death on October 2, 2005. (Appx., p. A2).

On April 21, 2009, plaintiff filed an amended petition again alleging negligence
against Barnes-Jewish St. Peters Hospital, Washington University, and John and Jane
Doe. The amended petition is identical in its description of John and Jane Doe as well as
the allegations of negligence. Again, plaintiff failed to provide any identifying
information about John Doe and Jane Doe other than to state they are providers of
medical services to decedent. (Appx., p. AS, Count L, and paragraph 7,).
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Almost two years after filing his petition and nearly five years after the alleged
negligence occurred, plaintiff filed his second amended petition on August 6, 2010. For
the first time, Plaintiff added BC Missouri Physicians, LLC (properly named B.C.
Emergency Physicians LLP), Scott L. Landry, M.D., David Poggemeier, M.D., and Neal
W. Holzum, M.D., as defendants and removed Washington University and J ohn and Jane
Doe. (Appx., p. Al0, Count III, paragraph 17). The second amended petition, unlike the
first amended petition, also provides more details regarding the allegations against this
defendant. (Appx., p. A10).

In response to plaintiff’s second amended petition, defendants BC Missouri
Emergency Physicians LLP, Scott L. Landry, M.D., David Poggemeier, M.D., and Neal
W. Holzum, M.D., filed motions to dismiss on the b.a,sis that the three year statute of
fimitations for a wrongful death claim had expired. (Appx., p. Al9, Appx., p. A38). On
October 5, 2010, Respondent entered an order denying the motions to dismiss. (Appx., p.
Al).

On November 10, 2010, Relator filed a petition for writ of prohibition in the
Missouri Court of Appeals, Eastern District, to prohibit Respondent’s Order of October 3,
2010, permitting the case to move forward. On November 23, 2010, the Eastern District
denied Relator’s petition of prohibition. (Appx., p. A47).

On January 6, 2011, Relator filed a petition for writ of prohibition with this Court
to prohibit Judge Schneider’s Order. On January 5, 2011, this Court issued a preliminary
writ of prohibition. (Appx., p. A48). On February 22, 2011, Respondent filed his Return
to the preliminary writ in prohibition with this Court. (Appx., p. A49).
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Relator now requests that this Court make permanent the Preliminary Writ which

it issued on January 25, 2011,



POINT RELIED ON

I. Relator is entitled to a permanent writ prohibiting Respondent from allowing
the case against Relator to go forward, because Respondent exceeded her authority
as a matter of law in that:
(A) The statute of limitations had run in this lawsuit by October 2, 2008 under
Section 537.100; therefore, adding Relator to the lawsuit in August 2010 was
improper; and
(B) This case should have been dismissed because the allegations against Relator do
not relate back to the original filing date.

Schultz v. Romanace, M.D., 906 S.W.2d 393 (Mo. App. S.D. 1995)

Maddux v. Gardner, 197 S.W.2d 14 (Mo. App. 1945)

Section 537.080, RSMo. 2010

Section 537.100, RSMo. 2010

Rule 55.33, Mo. R. Civ. P. 2010



ARGUMENT

I. Relator is entitled to a permanent writ prohibiting Respondent from allowing the
case against Relator to go forward, because Respondent exceeded her authority as a
matter of law in that:
A.  The status of limitations had run in this lawsuit by October 2, 2008 under
Section 537.100; therefore, adding Relator to the lawsuit in August 2010 was
improper; and
B. This case should have been dismissed because the allegations against Relator
do not relate back to the original filing date.

Standard of Reviewl

The question presented by this original proceeding in prohibition is whether
Section 537.100, the three-year statute of limitations for wrongful death actions, bars
plaintiff’s claim, Relator requests this court make permanent its preliminary writ of
prohibition because Plaintiff did not name Relator Neal Holzum, M.D. in the lawsuit until
nearly two years after the statute of limitations had run and five years after the alleged
negligence occurred.

The writ is available to avoid useless lawsuits and to afford relief at the earliest
possible moment in the litigation. State ex rel. McDonnell Douglas Corp. v. Gaertner,
601 S.W.2d 295, 296 (Mo. App. E.D. 1980). Prohibition “may be appropriate to prevent
unnecessary, inconvenient, and expensive litigation.” State ex rel. Linthicum v. Calvin,
57 S.W.3d 855, 857 (Mo. banc 2001). The writ should issue where the trial court

wrongly decides a matter of law where the facts are uncontested, and thus deprives a
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party of an absolute defense. State ex rel. Police Retirement System of St. Louis v.
Mummert, 875 SW2d 553, 555-56 (Mo. banc 1994); State ex rel. O Blennis v. Adolf; 691
S.W.2d 498, 500 (Mo. App. E.D. 1983).

The writ is the proper remedy to prevent a lower court from proceeding with an
action barred by the statute of limitations. See e.g., State ex rel. Hilker v. Sweeny, 877
S.W.2d 624, 626-28 (Mo. banc 1994); State ex rel. Brandon v. Dolan, 46 S.W.3d 94, 95-
96 (Mo. App. S.D. 2001). See also State ex rel. Hamilton v. Dalton, 652 S.W.2d 237,
239 (Mo. App. E.D. 1983) (in original proceeding for writ of prohibition, lower court
mandated to render summary judgment where “reference to the pleadings conclusively
demonstrated that the pending petition attempted to state a cause of action barred by res
judicata or by the applicable statute of limitations”). Whether a statute of limitations
applies is a question of law, which is reviewed de novo. State ex rel. Gasconade County
v, Jost, 291 S.W.3d 800, 803 (Mo. App. E.D. 2009).

Further, a writ of prohibition is proper in any of the following three circumstances:
“(1) to prevent the usurpation of judicial power when the trial court lacks jurisdiction; (2)
to remedy [an] excess of jurisdiction or an abuse of discretion where the lower court
lacks the power to act as intended; or (3) where a party may suffer irreparable harm if
relief is not made available in response to the trial court’s order.” State ex rel. Proctor v.
Bryson, 100 S.W.3d 775, 776 (Mo. banc 2003). Whether the trial court has exceeded its
authority is a question of law which the appellate court reviews independently of the trial
court. See State ex rel. Teefey v. Bd. Of Zoning Adjustment, 24 S.W.3d 681, 684 (Mo.
banc 2000).
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Here, Respondent has no jurisdiction to proceed on a matter outside of the statute
of limitations. Relator requests a writ of prohibition because based on the pleadings, the
action is time barred and Relator’s motion to dismiss should have been granted. See e.g.
State ex rel. Hamilton v. Dalion, 652 S.W.2d 237 (Mo. App. E.D. 1983). Moreover,
Relator will suffer irreparable harm if the trial is allowed to proceed and final judgment is
rendered on a matter outside the statute of limitations.

Relator secks prohibition to prohibit Respondent from doing anything other than
vacating her order of October 5, 2010 and to present this case from going forward against
Relator. Granting Relator’s Writ of Prohibition is the proper remedy in this action to
address Respondent’s ruling and dismissal of plaintiff’s second amended petition.

(A) PURSUANT TO SECTION 537.100, THE STATUTE OF LIMITATIONS
HAD RUN IN THIS LAWSUIT BY OCTOBER 2, 2008; THEREFORE, ADDING
RELATOR TO THE LAWSUIT IN AUGUST 2010 WAS IMPROPER.

Relator is before this Court because the statute of limitations for a wrongful death
cause of action has run. Plaintiff is seeking damages for decedent’s alleged wrongful
death pursuant to Section 537.080. The statute of limitations for wrongful death cases,
-Section 537.100, requires that an action must be “commenced within three years after the
cause of action shall accrue.”

Here, all parties agree the statute of limitations ran on October 2, 2008, three years
after decedent’s death. Plaintiff filed the original petition against defendants John and
Jane Doe within the statutory time limit, but did not join Relator Neal Holzum, M.D.

until nearly two years after the statute of limitations had run and five years after the
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alleged negligence occurred. Relator had no knowledge or notice of the lawsuit for the
death of Alverna Katz until he was named a defendant and served the second amended
petition in August 2010.

This Court should make permanent the preliminary writ which it issued on January
25, 2011. The Court should prohibit Respondent from going anything other than
vacating her order of October 5, 2010, to prevent the case from going forward against
Relator.

(B) THIS CASE SHOULD HAVE BEEN DISMISSED BECAUSE THE
ALLEGATIONS AGAINST RELATOR DOES NOT RELATE BACK TO THE
ORIGINAL FILING DATE.,

Pursuant to Schultz v. Romanace, M.D., 906 S.W.2s 393 (Mo. App. S.D. 1995),
Maddux v. Gardner, 192 8.W.2d 14 (Mo. App. 1945), and Rule 55.33(c), this case should
be dismissed because the statute of limitations has run against Relator and the allegations
against Relator does not relate back to the original filing date.

Rule 55.33(c) allows amended pleadings filed out of time to relate back to the
original pleading in certain situations. Goodwin v. 8182 Maryland Associates, Ltd.
Pushup, 80 S.W.3d 484, 487-89 (Mo. App. E.D. 2002). Rule 55.32% provides as follows:

(c) Relation Back of Amendments. Whenever the claim or defense

asserted in the amended pleading arose out of the conduct,

transaction, or occurrence set forth or attempted to be set forth in the

original pleading, the amendment relates back to the date of the

All rule references are to Mo. R. Civ. P. 2010, unless otherwise indicated.
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original pleading. An amendment changing the party against whom

a claim is asserted relates back if the foregoing provision is Vsatisﬁed

and within the period provided by law for commencing the action

agéinst the party and serving notice of the action, the party to be

brought in by amendment: 1) has reccived such notice of the

institution of the action as will not prejudice the party in maintaining

the party’s defense on the merits; and 2) knew or should have known

that, but for the mistake concerning the identity of the proper party,

the action would have been brought against the party.

“Rule 55.33(c) applies only to amendments changing the party against whom a
claim is asserted.” Windscheffel v. Benoit, 646 S.W.2d 354, 356 (Mo. banc 1983). “[F]or
the rule to apply, plaintiff must have made a mistake in selecting the proper party to sue,
i.e., plaintiff must have brought an action aganst the wrong party.
Id.

Here, plaintiff attempted to add Relator Neal Holzum, M.D. nearly five years after
the alleged negligence and two years after the statute of limitations had run. Rule
55.33(c) does not aid plaintiffs in this matter because it applied only to amendments
changing the party against whom a claim is asserted, not to an amendment which seeks to
add a party. Schultz v. Romanace, 906 S.W.2d 393, 396 (Mo. app. S.D. 1995); See also,
Windschefffel v. Benoit, supra, State ex rel. Hilker v. Sweeney, 877 S.W.2d 624 (Mo.

1994).
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The law further distinguishes addition of partics from substitution of parties. In
order to utilize a fictitious name and substitute the party at a later date, the Missouri
Courts have held that there has to be a description as to the conduct of the individual
involved and the potential identity of the individual involved so as to allow the person
who has not been named sufficient information that a claim may bé brought against him
or her. See e.g, Maddux v. Gardner, 192 SW.2d 14 (Mo. App. 1945); Schultz v.
Romanace, M.D., 906 S.W.2d 393 (Mo. App. S.D. 1995); see also Rule 55.33(c).

In Maddux, the plaintiff originally brought suit against a “John Doe” and a
“Richard Roe.” In the original petition, the plaintiff described “John Doe” as_the
engineer of the train in question and “Richard Roe” as the fireman on the train. Id. The
plaintiff subsequently filed a petition amending by interlineations the names John Roe
and Richard Roe to the specifically named engineer and fireman. [d. When the
defendant engineer filed a motion to dismiss claiming that the statute of limitations had
run, the court held that the plaintiff was merely substituting names. /d. As such, the
amendment related back to the filing of the original petition and the statute of limitations
had not run. See also Smith v. Lewis, S.W.2d 558, 561-62 (Mo. App. 1984) (noting, with
respect to the holding in Maddux, that the action commenced against “John Doe.” The
engineer, because the allegations of the time and place of the occurrence and the
description of the train adequately informed the defendants at i:he outset who was the real
person conditionally designated by the fictitious name).

Unlike in Maddux, plaintiff here has made no attempt in the original or amended

petition to provide any identifying information as to John Doe or Jane Doe. The Maddux
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plaintiff, in its original petition, described the “John Doe” defendant as the engineer on
the train in question. Here, plaintiff cannot point to any language within cither of the two
previously filed petitions that would place Neal Holzum, M.D. on notice that he was in
some manner the entities that were the “John and Jane Doe” defendants. Plaintiff did not
state that the “John Doe” was even a physician, nor did plaintiff state the type of medical
service provided. Plaintiff did not provide a title of the person, date of service, location
of service, or the type of service pi‘ovided by this “John Doe.”

Rather, plaintiff merely stated “That Defendants John Doe and Jane Doe and the
above Defendants arc providers of medical services, who at all times relevant to this
action was engaged n providiﬁg medical services to the consuming public, including
Decedent for a fee.” (Appx., p. A2, paragraph 7). This could be a “description” of any
individuals who ever provided any medical service to decedent at any time in her life. It
cértainly is not sufficient to give notice that a claim may be brought against Relator.

The present case is similar to Schultz v. Romanace, 906 S.W.2d 393 (Mo. App.
1995). In Schultz, the plaintiff brought a medical malpractice action against seven named
individuals and six additional defendants identified either as John or Jane Doe:

John Does I, I1, ITi, and Jane Does I, 11, and III, are persons whose identities

are presently unknown but who were responsible for rendering skilled care,

treatment, and supervision for Brian Schultz at Missouri Rehabilitation

Center in Mount Vernon, Missouri. The true identities of said persons will

be substituted at such time as they become known to plaintiff. Plaintiff

requests the order of the court posting a copy of this petition in one or more
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places conspicuous to employees and staff of Missouri Rehabilitation

Center at Mount Vernon. /d. at 394,

Subsequently, several vears after the statute of limitations ran, plaintiff filed an
amended complaint adding Jean Pierre Romanace, M.D. and Larry Carnagey as
defendants. /d. The court, distinguishing Maddux, held that the original petition in the
case did not “sufficiently describe” the conduct from which Dr. Romanace or Mr.
Carnagey could be identified as persons whose treatment produced the plaintiff’s injuries.
Id. at 395-396. Moreover, the pleading did not state facts that would have notified Dr.
Romanace or Mr. Carnagey that they were the persons against whom claims were made
concerning their treatment of the plaintiff. /4. at 395. The court maintained that given
the lack of detail in the original petition, the amended petition was not merely a
substitution of parties, but rather an addition of two new parties. Id. at 395-396. The
court therefore dismissed the claim against Dr. Romanace and affirmed judgment on the
pleadings on favor of Mr. Carnagey. Id. at 396.

Similarly here, plaintiff’s original petition lacks any description or identifying
information. In fact, plaintiff’s petition is lacking in more detail that the petition in
Schultz. The original petition in Schultz at least linked the plaintiffs to the Missouri
Rehabilitation Center in Mount Vernon, Illinois. 7d. at 394. The original petition in the
instant case does not even attempt to isolate where the alleged negligent treatment
occurred. Moreover, the plaintiff in Schultz requested a court order to post a copy of the
petition in one or more places conspicuous to employees and staff of Missourl

Rehabilitation Center at Mount Vernon; when the order was entered, it was posted on a
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bulletin board at the facility. Id. No such request or posting was made in the instant
case.

The only distinction between Schuliz and this case is that plaintiff in Schultz never
dropped “John and Jane Doe” defendants from the amended petition, while plaintiffs here
removed “John and Jane Doe” defendants from the second amended petition. Plaintiff
presumably maintains that since the unidentified defendants are no longer listed, the new
parties are “substituted” for them. This reasoning is flawed. It is a distinction without a
difference. Whether “John and Jane Doe” defendants remain in the case has no bearing
on the relation back analysis. The question of whether the defendants were added as
opposed to substituted turns solely on the specificity of the description given them in the
original pleading. Plaintiff in his prior petitions failed to make any attempt to describe
the unknown defendants in any fashion.

Clearly, the court in Schultz felt there was insufficient description to allow the
newly addéd defendants, in addition to the fact the petition continued to include the
“unidentified” defendants. No court has overturned the holding and reasoning in
Maddux, supra. Pursuant to Maddux and Schultz, the original petition must sufficiently
describe, identify, or otherwise provide notice as to who may be a potential defendant in
this action. Anything less would render the applicable statute of limitations meaningless.
Any plaintiff in any action could circumvent any and all statute of limitations by naming
“John and Jane Doe” defendants and later amending the petition by substitution of

parties.
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Here, plaintiff is trying to bypass the statue of limitations for wrongful death and
add, more than two years after the statute expired, Neal Holzum, M.D. This Court should
make permanent the preliminary writ which it issued on January 25, 2011. The Court
should prohibit Respondent from doing anything other than vacating her order of October

5, 2010, to prevent this case from going forward against Relator.
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CONCLUSION

Plaintiff’s attempt to name Relator nearly two years after the statute of limitations
has run and five years after the alleged negligence occurred is a blatant attempt to
circumvent the statute of limitations by adding parties. For the foregoing reasons,
Relatof respectfully requests this Court make permanent a preliminary writ of prohibition
to prohibit the order of October 5, 2010, denying Relator’s motion to dismiss on grounds
that Respondent exceeded her authority because the statute of limitations had run
pursuant to Section 537.100. Additionally, Relator respectfully requests this Court make
permanent its preliminary writ of prohibition because the allegations do not relate back to

the original filing date.

Michael J. Smith, #42973

Tricia J. Mueller, H#52884
LASHLY & BAER, P.C.
714 Locust Street

St. Louis, Missouri 63101
Telephone: (314) 621-2939
Facsimile: (314) 621-6844
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Attorneys for Relator Neal W, Holzum,
M.D.
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY

STATE OF MISSOURI
ERIC KATZ, AS SON OF et
ALVERNA KATZ, DECEASED,
Cause No. nr
Plaintiff, Division No.
¥S.

BARNES-TEWISH ST. PETERS
HOSPITAL :
 Hold For Service

and

THE WASHINGTON UNIVERSITY, AND/OR
. WASHINGTON UNIVERSITY MEDICAL

CENTER,

Hold for Service

and
JOHN DOE
and
JANE DOT

Pefendants.

L o S i i i il e el S i g g

PETITION
COMES NOW Eric Katz, as Son of Alverna Katz, Deccased, and for his Petition against
Defendants would state as follows:
1. Eric Katz (‘hereinz;fter “Plainttff?) is an individual who is a citizen of the
State of Missouri, and who at &l times relevant hereto was the son of Alyema Kaiz, a deceased |

personr (hereinafter “Decedent™).
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2, Barnes-Jewish Si. Peters Hospital is & Missouri not-for-profit corporation doing
business in this judicial district and which et ell times hereinafter mentioned was engaged in the
provision of medical care and services to the consumfng public inctuding Decedent for a fee.

3. That at all times relevant hereto, Defendant The Washington University and/or
Washington University Medical Center (hereinafter “The Washington University™) was a
Missouri not-for-profit corporation operating within the City of St. Louis engaged in the business
of providing medical services and was, at all times mentioned herein, acting by and throughits ,
agents, servants and -einployees.

7. That Defendants John Doe and Jane Doe and the above Defendants are providers
of medical services, who at all times relevant to this action was engaged in providing medical
services o the consuming public, including Decedent for a fee.

8. That on or about October 1 through October 2, 2005, Decedent presented herself
ta Defendants and through their negligent treatment died on October 2, 2005,

COUNT I
(Negiigsnccfw rongful Death - Against All Defendants)

COMES NOW Plaintiff as of the Deceased and states that Defendants were negligeat in

their treatment of Decedent and by and through such negligence caused the death of Decedent on

or ebout October 2, 2003.
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WHEREF ORE, Plainti{f seeks judgment in his favor or this wrongful death action
against the above-referenced Defendants in such amount as is fair and reasonable and within the
jusisdictional limits of this Court, together with punitive damages in such amount is will in fact,
be punitive and act as a deterrent to such Defendants and others similarly situated, to pether with

costs of suit, interest and such other and further relief as the Court may deem just and proper.

Respectfully submitted,

MeCILOSKEY, P.C,

By

Patficia N. McCloskey, #36153
8112 Maryland Avenue, Suite 350
St, Louis, Missourd 63105

Tel. 314/721-4000

Fax: 314/721-3664

Attorneys for Plaintiff

1\/1?{1". McCloskey, #36144




IN THE CIRCUIT COURT OF ST. LOUIS COUNTY
STATE OF MISSOURI

ERIC KATZ, AS SON OF
ALVERNA KATZ, DECEASED,

Plaintiff,
Vs, '

BARNES-JEWISH ST. PETERS
HOSPITAL,INC. D/B/A BARNES-
JEWISH ST. PETERS HOSPITAL
Serve:

Debra A. Shylanski

10 Hospital Drive

St. Peters, MO 63376

and

THE WASHINGTON UNIVERSITY, AND/OR
WASHINGTON UNIVERSITY MEDICAL
CENTER,

Serve:

Dr, William Peck _

660 S. Euclid Ave,

St. Louis, MO 631068

and

JOHN DOE '
and

JANE . DOE

Defendants.

AMENDED PETITION

[ . ]
vvvvvvwvvvquVVvvuuv R S T

Cause No. 08SL-CC04171

APR 2-1 2009

JOAN M. GILMER
CIROUIT BLERK; BT: LOUIB COUNTY

L1 4 2008

: JOAN M. QILMER
eireyiT GLERK, BT, LAUIG BOUNTY

Bivision No. 2

COMES NOW Eric Katz, as Son of Alverna Katz, Deceased, and for his Petition against

Defendants would staie as follows:

1. Eric Katz (hereinafier “Plaintitf”) is an individual who is a citizen of the

AS




. State of Missouri, and who af all imes relevant hereto was the son of Alverna Katz, a deceased
person (hereinafter “Decedent”).

2.Barnes-Jewish St. Peters Hospital, Inc. d/b/a Barnes- Jewish St. Peters Hospital is a
Missouti not-for-profit corporation doing business in this judicial district and which at all times

-hereinafter ﬁentioned was engaged in the provision of medical care aﬁd services to the
consuming public including Decedent for a fee.

3. That at all times relevant hereto, Defendant The Washington University and/or
Washington University Medical Center (hereinafter “The Washington University™) was a
Missouri not-for-profit corporation operating Wlthm the City of St. Louis engaged in the business
of providing medical services and was, at all times mentioned herein, acting by and through its
agents, servants and employees.

7. That Defendants John Doe and Jane 'boe and the above Defendants are providers
of medical services, Rvﬁo at all times relevant to this action was engaged in providing medical
services to the consuming public, inclpding Decedent for a fee.

8. That on or albout October 1 through October 2, 2005, Decedent presentgd herself

i [
to Defendants and through their negligent treatment died on October 2, 2005,
COUNT 1
{Negligence/Wrongtul Death - Against All Defendants)
| COMES NOW Plaintiff as of the Deceased and states that Defendants were negligent in
their treaiment of Decedent and by and through such negligence caused the death of Decedent on

—r

or about October 2, 2005,
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WHEREF ORE, Plaintiff Eric Katz, as son of Alverna Katz, deceased seeks judgment in
his favor on this wrongful death action against the above-referenced Defer-xdants in such amount
as is fair and reasonable and within the jurisdictional limits of this Court, together with punitive
damages in such amount is will in fact, be punitive and act as a deterrent o such Defendants and

others similarly situated, together with costs of suit, interest and such other and further relief as

the Court may deem just and proper.

Respectfully submitted,

McCLOSKEY

By:

Mark %', McCloskey, #36144
Patrifia N. McCloskey, #36153
8112 Maryland Avenue, Suite 350
. St. Louis, Missouri 63105
' Tel. 314/721-4000
Fax: 314/721-3664
Attorneys for Plaintiff
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INTHE 21ST JUDICIAL CIRCUIT COURT, ST. LOUIS COUNTY, MISSOURI % /i1 [0 1

) 4 a m
Judge or Division: . : Casc Number: 08SL-CC04171
MAURA B MCSHANE ;
| PlaintifffPetitioner: Plaintiffs/Petitioner’s Attorney/Address RECEIVED
ERIC KATZ MARK T, MCCLOSKEY AM P.M.
SUITE 350
8112 MARYLAND AVE. AUG 1 © 2009
. vs, | ST. LOUIS, MO 63103 ' .
Defendant}'}{egpondeﬂt: Court Address: SHEH}FF .
BARNES-JEWISH ST PETERS HOSPITAL INC _ | ST LOUIS COUNTY COURT BUILDING ST. CHARLES CO., MO
Nature of Suit; é?ﬁg? 5{18 NDHELET AVE
CC Wrongful Death , MO 63103 {Date File Stamp)

Summons in Civil Case

The State of Missouri to; BARNES-JEWISH 8T PETERS HOSPITAL INC
Alias:

DEBRA A SHYLANSKI
10 GHOSPITAL DRIVE
ST PETERS, MO 63376

You are summoned to appear before this court and to file your pleading to the petition, a copy of
which is attached, and fo serve a copy of your pleading upon the attorney for Plaintilf/Petitioner at the
ahove address all within 30 days after reeejving this summons, exelusive of the day of service. If you fril to

eirllel gemanded in the petition.

15-JUL-2009

Sy o y Pt et
Date U / Clerk "
ST, LOUIS COUNTY Further Information:

DG

Sheriff’s or Server’s Return
Note to serving officer; Summons should be returned to the court within thirty days after the date of issue.
T certify that I have served the above summons by: {(check one) .
{1 deifvering a copy of the sumrnons and & copy of the pelition to the Defendant/Respondeat. :
[ teaving a copy of the summons and a copy of the petition at the dwelling place or usual abode of the Defendant/Respondent with

5 person of the Defendent’s/Respondent’s family over the age of 15 years.
["1 (for service on 2 corporation) delivering a copy of the summons and a copy of the petition to

{name} (title),
|:| ofher
Served at {address)
in {County/City of 8t. Louis), MO, on (date) at (time).
Printed Name of Sheriff or Server Signature of Sheritf or Server
Must be sworn before s notary public if not served by an autherized officer:
Subscribed and sworn to before me on (date).
(Seal)
My commission expires: -
Date Notary Public
Sheriff’s Fees, if applicable
Summons
Non Est §
Sheriff’s Deputy Salary
Supplemental Surcharge  § 10,00
Mileage $ { miles @ $ . per mile)
Total $

A copy of the summens end a copy of the petition must be sérved on each Deferdant/Respondent. For methods of service on all classes of
suits, see Supreme Cowrt Rule 54,

OSCA {7-99) SM30 (SMCC) Far Court Use Onjy: Document 1d # (9-SMCC-10164 1ofl Ciﬁi Procedure Forr1 No. 1, Rules 54.01 — 54.05,
54.13, and 54.20; 506.120 - 506,140, and 506,130 RSMa

rd







ALVERNA KATZ, DECEASED,

IN THE CIRCUIT COURT OF ST, CHARLES COUNTY
STATE OF MISSOURI

ERIC KATZ, AS SON OF
Cause No. (911-CV11523

Plaintiff, Division No. 2

Y8,

BARNES-JEWISH ST. PETERS HOSPITAL,
INC. D/B/A BARNES-JEWISH ST. PETERS
HOSPITAL,

BC MISSOURI PHYSICIANS, L.L.C,,
Serve Registered Agent:

The Corporation Compamy

120 S, Central

St, Louis, Missouri 63105

SCOTT L. LANDRY, M.D,,
Serve At:

The Corporation Company
120 8. Central

51, Louis, Missouri 63105

DAVID POGGEMEIER, M.D.
Serve At: -

The Corporation Company
120 S, Central '

St. Louis, Missouri 63105

and

NEAL W. HOLZUM, M.D.

Serve At:

2 Progress Point Parkway, Suite A
('Fallon, Missouri 63368
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Defendanis,

PLAINTIFF’S SECOND AMENDED PETITION

COMES NOW Plaintiff, Eric Katz, as Son of Alverna Katz, Deceased, and for his

Al0




Second Amended Petition would state as follows:

L. Eric Katz (hereinafter “Plaintiff”) is an individual who is a ¢itizen of the

State of Missouri, and who at all times relevant hereto was the son of Alverna Katz, a deceased

person (hereinafter “Decedent”).

2. Barnes-Jewish St. Peters Hospital, Inc. d/b/a Barnes- Jewish St. Peters Hospital is
a Missouri not-for-profit corporation doing business in this judicial district and which at all times
hereinafter mentioned was engaged in the ﬁrovision of medical care and services to the
consuming public including Decedent for a fee.

3. That at all times relevant to this action, BC Missouri Physicians, L.L.C. was
a Missouri Limited Liability Company which, amongst other things, provided emergency
medical physiciafis and emergency medical care to patients at Barnes-Jewish St. Peters Hospital
and, upon infonnatién and belief, employed, provided, or otherwise supervised, managed, and
arranged for the provision of medical services to patients of Barnes-Jewish St. Peters Hospital
through, amongst others, Scott L, Landry, M.D. and David Poggemeier, M.D.

4. At all times relevant to this action, Scott L. Landry, M.D. (“Dr. Landry™) and

David Poggemeief, M.D. (“Dr. Poggemeier”) were employees, agents, assigns, or otherwise

providing medical services under the direction, eontrol, management or other auspices of BC
Missouri Physicians, L.L.C. and provided medical care to patients of Barnes-Jewish St. Peters
Hospital, including but not limited to the Decedent, Alverna Katz.

5. At all times relevant to this action, Neal W, Holzum, M.D. (“Dr. Holzum”) was &
medical physician offering medical care to the public, including but not limited to Decedent,

Albverna Katz.

All




6. That on or about October I through October 2, 2005, Decedént, Alverna Katz,

presented herself to the Barnes-Jewish St. Pefers Hospital Emergency Room where she came

under the care of the Defendants and as a result of their negligent treatment of her, died on

Qctober 2, 2005,
COUNT I

COMES NOW Plaintiff, Eric Katz, as Son of Alverna Katz, Deceased, and for Count I of
his Second Amended Petition would state as follows:

7. Plaintiff repeats and realleges the material allegations of paragraphs 1 through 6
above and incorporates the same herein by reference for all purposes.

8. Th"att at the time that Alverna Katz arrived at Barnes-Jewish St, Peters Hospital,
she had suffered a fall striking her head.

9. That at the time that she presented to Barnes-Jewish St. Peters Hospital, the

Defendants, and each of them, knew or should of known that Alverna Katz was an elderly

woman who was on an anticoagulation regimen and would be at a high risk for bleeding
subsequent to hedd trauma.

10, That at that time Barnes-Jewish St. Peters Hospital, by and through its physicians,
staff, employees, égenté and assigns, failed to exercise that degree of s.kill and learning ordinarily
exercised by members of such Defendant’s profession and was thereby negligent in one or more

of the following réspects:

a) by failing to appropriately diagnose and treat
Alverna Katz’s intracranial hemorrhage;

b) by failing to appropriately reverse Alverna
Katz’s anticoagulation status;

Al2




c) by failing to perform appropriate diagnostic
] studies, including but not limited to CT
scans, in a timely fashion, so as to detect the
presence of and provide an opportunity for-
treatment of Alverna Katz's intracranial
bleed;

d) by negligently delegating emergency room
services at Barnes-Jewish St, Peters Hospital
to BC Missouri Physicians, L.1..C. and its
agents, employees and assigns, under
circumstances where Barnes-Jewish St,

. Peters Hospital knew or reasonably should
‘ have known that such entity’s emergency
room physicians would provide negligent -
care; and/or

e) by failing to appropriately supervise, obsetve,
or otherwise controt the actions of BC
Missouri Physicians, L.L.C. and its employees,
assigns, and physicians, so as to detect,
prevent, or cure BC Missouri Physicians, L.L.C.’s
negligent practice of medicine, including but
not limited to its failure to diagnose and treat
Alverna Katz’s intracranial bleed.

11.  Asa direct and proximate result of one or more of the above-referenced negligent
acts on the part of Barnes-Jewish St. Peters Hospital, Plaintiff Eric Xaiz has suffered the
following actual damages:

a. For pain, suffering, fright and shock endured by
the Decedent prior to her death;

b. For the loss of the value of services which the
Decedent would have performed for her
survivors daring her lifetime;

I For the loss of such coniributions as the

Decedent would have made for the support
of her survivors during her natural lifetime;

Al3




d. For the funeral and administrative expenses
arising out of her death; and/or

e. For the loss of care, nurture, guidance, love and affection
suffered by the Decedent’s survivors.

WHEREFORE, for the foregoing reasons, Plaintiff Eric Katz, as Son of Alverna Katz,
Deceased, respectfully prays for damages in his favor and against Barnes-Jewish St. Peters
Hospital, Inc., in such amount as is fair and reasonable, and in excess of the jurisdictional
minimums of this Court, together with costs, interest, and such other and further relief as this
Court deems just and proper.

COUNT I

COMES NOW Plaintiff, Eric Katz, as Son of Alverna Katz, Deceased, and for Count II
of his Second Amended Petition would state as follows:

12. | Plaintiff repeats and realleges the material allegations of paragraphs 1 through 11
above and incorporates the same herein by reference for all purposes.

13.  BC Missouri Physicians, L.L.C. and its agents, employees and assigns, including
Dr. Landry and Dr. Poggemeier are substituted herein in Plaintiff’s Second Amended Petition for
the “Jane Doe” Defendant in that BC Missouri Physicians, L.L.C. and Drs. Landry and
Poggemeier were the entity and its agents, employees and assigns against whom suit was brought
in Plaintiff’s original Petition under the name “Jane Doe”.

{4, That BC Missouri Physicians, L.L..C. by and through its employees, agents and
assigns, including but not limited to Drs. Landry and Poggemeier, in its provision of medical
services to Alverna Katz, failed to exercise that degree of skill and learning ordinarily exercised

by members of Defendant’s profession under the same or similar circumstances and was thereby

e
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negligent in one or more of the foliowing respects:

a)

b)

d)

by failing to appropriately diagnose and treat
Alverna Katz's intracranial hemorrhage;

by failing to appropriately reverse Alverna
Katz’s anticoagulation status; ‘

by failing to perform appropriate diagnostic
studies, meciuding but not limited to CT
scans, in & timely fashion, so as to detect the
presence of and provide an opportunity for
treatment of Alyerna Katz's intracranial
bleed; and/or

by BC Missouri Physicians, L.L.C.’s failure {0
appropriately supervise, observe, or

otherwise control the actions of Drs, Landry

and Poggemeier so as to detect, prevent, or cure
Drs. Landry and Poggemeier’s failure to diagnose
and treat Alverna Katz's infracranial bleed.

15.  As a direct and proximate result of one or more of the above-referenced negligent

acts on the part of BC Missouri Physicians, L.L.C., Scott L. Landry, M.D. and David

Poggemeier, M.D., Plaintiff Eric Katz has suffered the following actuat damages:

a. For pain, suffering, fright and shock endured by
the Decedent prior to her death;

b. For the loss of the value of services which the

Decedent would have performed for her
survivors during her lifelime;

c. For the loss of such contributions as the -
Decedent would have made for the support
of her survivors during her natural lifetime;

d For the funeral and administrative expenses
arising out of her death; and/or

e, For the loss of care, nurture, guidance, lave and affection

suffered by the Decedent’s survivors.

-5~
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WHEREFORE, for the foregoing reasons, Plaintiff Eric Katz, as Son of Alverna Katz,

Deceased, respectfully prays for damages in his favor and against BC Missouri Physicians,

L.L.C., Scott L. Landry, M.D. and David Poggemeier, M.D., in such amount as is fair and

reasonable, and in excess of the jurisdictional minimums of this Court, together with costs,
interest, and such other and further relief as this Court deems just and proper.
COUNT ILE

COMES NOW Piaintiff, Bric Katz, as Son of Alverna Katz, Deceased, and for Count IIl
of his Second Amended Petition would state as follows:

16.  Plaintiff repeats and .reallleges the material allegations of paragraphs 1 through 15
above and incor.pérates the same herein by reference for all purposes,

17. Neal W. Holzum, M.D. i_s substituted herein in Plaintiff’s Second Amended
Petition: for the “John Doe” Defendant in that Dr, Holzum was the freating physician against
whom suit was brought in Plaintiff’s original Petition under the name of “John Doeg”.

18.  That Neal W. Holzum, M.I2., by and through his medical care and treatment of
Alverna Katz, failed to exercise that degree of skill and learning ordinarily exercised by members

of Dr, Holzum’s ﬁrofession, and was thereby negligent in one or more of the following respects;

a) by failing to appropriately diagnose and treat
Alverna Katz’s intracranial hemorrhage,

b) by failing to appropriately reverse Alverna
Kaiz's anticoagulation status;

c) by faiting to perform appropriate diagnostic
studies, including but not limited to CT
scans, in a timely fashion, so as to detect the
presence of and provide an opportunity for
treatment of Alverna Katz’s infracranial
bleed; and/or
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d) by admitting Alverna Katz to an unmonitored
hospital reom;

€) by failing to provide reasonable surveillance
of or monitoring of Alverna Katz’s medicat
condition; and

f) by failing to detect the signs and symptoms of
intracranial bleed in Alverna Katz’s brain
resulting in a failure to diagnose such condition
until treatment options were foreclosed.

As a direct and proximate result of one or more of the above-referenced negligent.

acis on the part of Neal W. Holzum, M.D., Plaintiff Eric Katz has suffered the following actual

damages:

For pain, suffering, fright and shock endured by
the Decedent prior to her death;

For the loss of the value of services which the
Decedent would have performed for her
survivors during her lifetime;

For the loss of such contributions as the
Decedent would have made for the support
of her survivors during her natural lifetime;

For the funeral and administrative expenses
arising out of her death; and/or

For the loss of care, nurture, guidance, love and affection
suffered by the Decedent’s survivors.

WHEREFORE, for the foregoing reasons, Plaintiff Eric Katz, as Son of Alverna Katz,

Deceased, respectfully prays for damages in his favor and against Neal W. Holzum, M.D,, in

such amount as is fair and reasonable, and in excess of the jurisdictional minimurms of this Court,

together with costs, interest, and such other and further relief ag this Court deems just and proper.
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Respectfully submitted,

McCLOSKEY, P.C.,

Mark V. McCloskey, #36144
Patridia N. McCloskey, #36153
The Niemann Mansion
4472 Lindell Blvd.
St. Louis, Missouri 63108
Tel. 314/721-4000
Fax: 314/721-3664
" Attorneys for Plaintiff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was sent via first-class U.S.
mail, this 227751 day of Ly , 2010 to Steven S, Wasserman, Williams
Venker & Sanders LLC, Ba:;f of AMnerica Tower, 100 North Broadway, 21* Floor, -St. Louis,
Missouri 63102, Attomeys for Defendant Barnes-Jewish St. Peters Hospital, Inc, d/b/a Barnes-
Jewish St. Peters Hospital.
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IN THE CIRCUIT COURT OF ST. CHARLES COUNTY
STATE OF MISSOURI

ERIC KATZ, as son of ALVERNA
KATZ, Deceased,

Plaintiff,

_ Canse No. 0911-CV11523
V.

Division No. 2

HOSPITAL, BC MISSOURI

PHYSICIANS, LLC., SCOTT LANDRY,

M.D., DAVID POGGEMEIER, M.D.,

)

)

)

)

)

)
RARNES-TEWISH ST. PETERS )
)

%

and NEAL W. HOLZUM, M.D. )
)

)

Defendants.

DEFENDANT NEAL W. HOLZUM, MLD.’S MOTION TO DISMISS

Defepdant Neal W. Holzam, M.D., for his Motion to Dismiss Plaintiff’s Second
Amended Petition, states as follows:
1. This is a wrongiul death ;:ase claiming alleged medical niegligence by Defendants
in their treatment of Alverna Katz. |
2. On Oclober 2, 2008 Plaintiff originally filed a Pefition alleging medical
negligence against Bames-Jewish St. 'P~eters Hospital, Washington University, John Doe, and
Jane Doe. See Plaintiff’s Petition, attéched hereto as Exhibit A.
3. Tn the original Petition, Plaintiff alleged that Alverna Katz's death occurred on
. October 2, 2005. See Exhibit A, § 8.
4. Additionally, Plaintiff alleged “That Defendents John Doe and Jane Doe and the
above Defendants‘ are providers of medical services, who at all tumes relevant fo this action was
engaged in providing medical services to the consuming public, including Decedent for z fee.”

See Fxhibit A, 7 7. Plaintiff’s Petition contains no forther description of the Doe Defendants.
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5. The only allegation of negligence in the Petition states that “the Defendants were
negligent in their treatment of Decedent and by and through such negligence caused” her death
on October 2, 2005. See Exhibit A, Cougt L.

6. On April 21, 2009, Plaintiff filed an Amended Pefition again alleging negligence
agamst Bamnes-J ewish St. Peters Hospital, Washington University, and John and Jane Doe. See
Plaintifs Amended Petition, attached hereto as Exhibit B.

7. The Amended Petition is identical in its description, or lack thereof, of the John
Doe and Jane Doe Defendants as well as the allegations of negligence. See Exhibit B, § 7, and
Count I.

8. Neither Plaintiff’s Petition nor his First Amended Petition idenfified any reference
to the location or the timeframe dusing which the Doe Defendants treated decedent.

5. On August 6, 2010, Plaintiff filed his Second Amended Petition.

10.  Tn the Second Amended Petition, Plaintiff added BC Missouri Physicians, LLC,
Scott Landry, M.D., David Poggemeier, M.D., and Neal Holzum, M.D. and removed
Washington University and John and Jane Doe. See Plaintiff’s Second Amended Petition,
attached hereto as Exhibit C.

11.  In Count I of PlainifPs Second Amended Petition, Plaintiff alleges that Dr.
Holzum was substinted for the John Doe Defendant and that Dr. Holzum was the treating
physician against whom the suit was brought in Plaintiff’s original Petition under the name of
John Doe. See Exhibit C, Count T,  17.

12.  Additionally, in Count II, Plaintiff alleged that he was substituting the Jane Doe
Defendant for BC Miésouri Physicians, LLC, Dr. Landry, and Dr. Poggemeier. See Exhibit C,

Count 11, 9 13.
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13. Under Section 537.100 R.S.Mo., a wrongful death claim must be filed within

three years from the date of the death.

14.  Pursuznt to Schultz v. Romanace, M.D., 906 SW.2d 393 (Mo. App. 1995) and

Maddux v. Gardner, 192 S.W.2d 14 (Mo. App. 1945), this case should be dismissed as the

statute of Himitations has run against Dr. Holzom since it has been almost 5 years from the date
of the death and Plaintiff’s original Petition fails to provide identifying information about John
Doe to give Dr. Holzum the required notice.

15. In support of the Motion, Defendant Neal Holzum, MD. files herewith a
Memorandum in Support of his Motion to Dismiss.

WHEREFORE, Defendant Neal Holzum, M.D. respectfully requests this Court enter an

order dismissing Dr. Holzum and to dismiss Count Iil of Plaintiff’s Petifion at Plamfiff’s costs,

and for such further relief as is just and proper under the circumstances.

Michael J. Smith #42073
Tricia J. Mueller #52284
LASHLY & BAER, P.C.

714 Locust Street

St. Louis, Missouxi 63101
(314) 621-2939
(314) 621-6844/Fax

Attorneys for Defendant Neal Holzom, M.D.

A2l



CERTIFICATE OF SERVICE

The wndersigned certifies that a copy of the above and Joregoing was served via fax
transmission this |4 _day of September, 2010 to:

Mark T. McCloskey
MeCloskey, P.C.

The Niemeann Mansion
4472 Lindell Blvd.

St. Louis, MO 63108
Fax No. 314-721-3664
Attorneys for Plaintiff

Steven 5. Wasserman

Peter Krane

Williams, Venker & Sanders, LL.C

100 N. Broadway, 21 Floor

St. Louis, MO 63102

Fax No. 314-345-5055

Attorneys for Defendant Barnes-Jewish St. Peters Hospital

Terese Drew

Hinshaw & Culberison

701 Market Street, Suite 1300

St. Louis, MO 63101

Fax No. 314-241-7428 '

Attorneys for Defendants BC Missouri Physicians, Dr. Landry, and Dr. Poggemeier
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY

STATE OF MISSOURL-
ERIC KATZ, AS SON OF F T
ALVERNA KATZ, DECEASED, i
Cause No.
Plaintiff, Division No.

V5.

BARNES-JEWISH ST. PETERS
HOSPITAL
Hold For Service

and

WASHINGTON UNIVERSITY MEDICAL
CENTER,. :
Hold for Service

)
)
)
)
)
)
)
)
)
)
)
)
)%
THE WASHINGTON UNIVERSITY, AND/OR )
)
)
)
)
and )
)
JOONDOE )
)
and )
)
JANE DOE )
)
Defendants. )
PETTTION
COMES NOW Eric Katz, as Son of Alverna Katz, Deceased, and for his Petition against '
Defendants would state as follows:
1. - FricKaiz (hereinafier “Plaintiff”) 1s an. individual who is 2 citizen of the
State of Missouri, and who at all times relevant hereto was the son of Alverna Katz, a deceased

person. (hereinafter “Decedent”).

: A23
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5 Bames-Jewish St. Peters Hospital 1s a Missourl not-for-profit corporation doing
business in this judicial district and which at all times hereinafter mentioned was engaged In the
provision of medical care and services to the consuming public including Decedent forl a fee.

3. That at 3}4 times relevant hereto, Defendant The Washington University and/or
Washington Universit}‘f Medical Center (hereinafter “The Washington University”™) was &
Missouri not-for-profit corporation operating within the City of St. Louis engaged in the Eusiness
of providing medical services and was, at all times mentione-d herein, acting by and through its
agents, servants and empléyees.

7. That Defendants Io];\n Doe and Jane Doe azd the above Defendants are providers
of ﬁledicai services, who at all times relevant to {his action was engaged in providing medical
cervices o the consuming piblic, including Decedent for a 1ze.

3. That on or about October 1 through October 2, 2005, Decedent Qresented herself
t0 Defendants and through their negligent treatment died on October 2, 2005

COUNT I
(Negligence/Wrongful Death - Against All Defendants)

COMES NOW Plaintiff as 03% the Deceased and states that Defendants were negligent in

their treatment of Decedent and by and through such negligence cansed the death of Decedent on

or about October 2, 2005.
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WHFEREFORE, Plaintiff seeks judgment in his favor on this wrongful death action
agaimst the sbove-referenced Defendants in such emount as is fair and reascnable and within the
jurisdictional limits of this Cowt, t0 gether with pﬁnitive damages in sach amount is will in fact,
be punifive and act as a deferrent to such Defendants and others similarly situated, together with

costs of suit, interest and such other and farther relief as the Court may deem just and proper.

Respectfully submitted,

MceCLOSKEY, Bz

Marle'T. McCloskey, #36144
Patticia N. McCloskey, #36153
ﬁ/{ 12 Maryland Avenue, Suite 350
St. Louis, Missourz 63105

Tel. 314/721-4000

Fax: 314/721-3664

Attorpeys for Plaintiil
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[NTHE CIRCUIT COURT-OF ST- LOUIS COURPE
STATE OF MISSOURL
ERIC KATZ, AS SON OF )
ALVERNA KATZ, DECEASED, )
) Cause No. 08SL-CC04171
)
Plaintiff, ) Division No. 2
¥S. E )
)
BARNES-JEWISH ST. PETERS ) _
HOSPITALINC. D/B/A BARNES- ) APR 91 2003
JEWISH ST. PETERS HOSPITAL ) 10AN M. GILVER
Serve: ) GIRGHIT BLERK; BT: ESGI3 AT
Debra A. Shylanski )
10 Hospital Drive )
St, Peters, MO 63376 )
and )
)
THE WASHINGTON UNIVERSITY, AND/OR. )
WASHINGTON UNIVERSITY MEDICAL )
CENTER, )
Serve: )
Pr. William Peck )
660 S. Euclid Ave. ~ )
St. Louis, MO 63103 )
)
and )
, )
JOHN DOE " )
| )
and )
' _)
JANEDOE T )
)
Defendanis. )
AMENDED PETTTION

COMES NOW Eric Katz as Yon of Alverna Katz, Deceased, and for his Petifion against
Defendants would state as folows:

1. Eric Katz (hereinafter “Plaintiff”) is an individual who is a citizen of the

R




) R
State of Missouri, and who at all times relevant hereto was the son ;3f Alverna Katz, a deceased
person (hereinafier “Decedent”).

2 Barmes-Jewish St. Peters Hospital, Tnc. d/b/a Barnes- Jewish St. Peters Hospiial is 2
| Missouri not-for-profit corporation doihg business in this judicial district and which at all times
Yereinafier mentioned was engaged in the provision of medical care and services o the
consurning public including Decedent for a fee.

3. That at all times relevant hereto, Defendent The Washington University and/or
‘Washington University Medical Cenfer (hereinafter “The Washington University”) wasa
Missour not-for-profit corporation operating m’rhm the City of St. Louis engaged in the business
of providing medical services and was, at all Himes mentioned herein, acting by and through its
agents, servants and employees.

7. That Defendants John Doe and Jene Doe and the ebove Defendants are providers
of medical sérvice‘s, who af all times relevant to this action was engaged in providing medical
services o the consuming public, including Decedent for a fee. |

‘ 8. That on or albout October 1 through October 2, 2005, Decedent presented hersell
to Defendants and thﬁ)ugh ’;ﬁeir negligent treatmest died on October 2, 2005.
 COUNTII
(Negligence/ Wrongful D;aath - Apainst All Defendants) .
) COMES NOW Plaintff as of the Deceased and states that Defendants were negligent in

their treztment of Decedent and by and through such negligence caused the death of Decedent on

=T

or about October 2, 2005, T
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WI—IEREF.ORE, Plainiifl Bric Katz, as son of Alverna Katz, deceased seeks judgment in
his favor on this wrongful death action against the above-referenced Defendants in such amount
a5 is Tair and reasonable and within the jurisdictional limits of this Court, to gether with punitive
damages in such amownt is will in fact, be punitive and act as a deterrent to such Eefendants and
‘others sirnilarly situafed, together W-?-tﬂl costs of suit, interest and such other and further relief as

the Court may deem just and proper.

Respectfully submitted,

McCLOSKEY

By:

Mark 7. McCloskey, #36144
Patritia N. McCloskey, #36153
8112 Merytand Avenus, Suite 350
St. Louis, Missoun 63105

; Tel. 314/721-4000
Fax: 314/721-3664
Attorneys for Platafiff

A
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IN THE CIRCUIT COURT OF ST. CHARLES COUNTY -
STATE OF MISSOURL '

ERIC KATZ, AS SON OF

ALVERNA XATZ, DECEASED,
. Cause No. 0911-CV11523
Plaintiff, Division No. 2
V8.

BARNES-TEWISH ST. PETERS HOSPITAL,
INC. D/B/A BARNES-JEWISH ST. PETERS
HOSPITAL,

BC MISSOURI POYSICIANS, L.L.C,,
Serve Registered Agent:

The Corporation Company

120 5. Central

St. Louis, Missouri 63105

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

SCGTT L. LANDRY, M.D., )
Serve At: )
The Corporation Company )
120 S. Central )
St. Louis, Missouri 63105 )}
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

DAVID POGGEMEIER, M.D.
Serve At: -

The Corporation Company
120 S. Central | '

St. Louis, Missowri 63105

and

NEAL W. HOLZUM, M.D.

Serve At:

2 Progress Point Parlway, Suite A

O’Fallon, Missouri 63368
Defendants.

PLAINTIFE’S SECOND AMENDED PETITION

COMES NOW Plaintiff, Eric Katz, as Son of Alverna Katz, Deceased, and for his

i 7,-..-;.7 a RESE
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Second Amended Petition would state 2s follows:

1. Eric Katz (hereinafter “Plaintiff”) is an individual who is a citizen of the
State of Missouri, and who at all times relevant hereto was the son of Alverna Katz, a deceased
person (hereinafier “Decedent™).

2. Barnes-Jewish St. Peters Hospital, Inec. d/b/a Barnes- Jewish St. Peters Hospital is
a Mlissouri not-for-profit corporation doing business in this judicial disttict and which at all times
hereinafter mentioned was engaged in the provision of medical care and services to the
consuming public including Decedent for a fee.

3. That at all times relevant to this action, BC Missouri Physicians, L.1.C. was
a Migsouri Limited Liability Company which, amongst other things, provided emergency
- medical physiciar}i's znd emergency medical care to patients ai Barnes-Jewish St. Peters Hospital
and, upon informati.on and belief, employed, provided, or otherwise supervised, managed, and
arranged for the provision of medjcal services to patients of Barnes-Jewish St. Peters Hospital
through, amongst othe;:s, Scott L. Landry, M.D. and David Poggemeier, M.D.

4. At- all tirnes Icralevant to this action, Scott L. Landry, M.D. (“Dr. Landry™) and
D;:wid Poggemeigf, M.D. ("Dr. Poggemeler”) were employees, agents, assigns, or éthervcdse
providing medical services under the direction, control, management or other auspices of BC
Missouri Physicians, L.L.C. and provided medical care to patients of Barnes-Jewish St. Peters
Hospital, includiné but not limited to the Decedent, Alverna Katz.

5. At all times relevant to this action, Neal W. Folzum, M.D. (“Dr. Holzum™) was a
- medical physician offering medical caze to the public, including but not limited o Decedent,

Alverna Katz.
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6. ' That on or about October 1 through October 2, 2005, Decedent, Alvema Katz,
presented herself to the Bames-J ewish St. Peters Hospital Emergency Room ﬁfhere she camne

under the care of the Defendants and as a resuit of their negligent treatment of her, died on

October 2, 2005.
COUNTI

COMES NOW Plaintiff, Fric Katz, as Son of Alverna Katz, Deceased, and for Count I of
his Second Amended Petiﬁon would state as follows:

7. Plaintiff repeats and Ie;lllegés the material allegations of paragraphs 1 through 6
above and jncorpératss the same herein by reference for all purposes.

8. - Th:at at the time that Alverna Katz arrived at Bames-Jewish St. Peters Hospital,
she had suffered a fzll striking her head. _ |

9. That at th_e time that she presented to Bames-Jewish St. Peters Hospital, the
Defendants, and each of them, knew or should of known that Alverna Katz was an elderly
woman who was on an anticoagulation regimen and would be at a high risk for bleeding
subsequent to head frauma.

10.  That at that time Bamesuj ewish St. Peters Hospital, by and through its physicians,
staff, employees, Aﬁgents and assigns, failed o exer'cise that degree of skill and learning ordinarily
exercised by menﬁlbers of such Defendant’s profession and was thereby negligent in one or more
of the followmg réspects:

a) by failing to appropriately diagnose and treat
Alverna Katz’s intracranial hemorrhage;

b) - by failing to appropriately reverse Alvema
Katz’s anticoagulation status;

—3-
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d)

by failing fo perform appropriate diagnostic
stadies, including but not limited to CT
scans, in a timely fashion, so as to defect the
presence of and provide an opportunity for
treatment of Alvema Katz’s infracranial
bleed;

by negligently delegating emergency room
services at Barnes-Jewish St. Peters Hospital
to BC Missouri Physicians, L.L.C. and is
agents, employees and assigns, wnder
circumstances where Barnes-Tewish St.
Peters [ospital knew or reasonably should
have known that such enfity’s emergency
room physicians would provide negligent
care; and/or

by failing to appropriately supervise, observe,

or otherwise control the actions of BC

Missouri Physicians, L.L.C. and ifs employees,
assigns, and physicians, so as to detect,

prevent, or cure BC Missouri Physicians, L.L.C’s
negligent practice of medicine, including but

not limited to its failure to diagnose and treat
Alverna Katz’s intracranial bleed.

11.  As adirect and proximate result of one or more of the above-referenced negligent

acts on the part of Bames-Jewish St. Peters Hospital, Plaintiff Eric Katz has suffered the

following actual damages:

a..  For pain, suffering, fright and shock endured by
the Decedent prior to her death;

b. For the Joss of the value of services which the
Decedent would have performed for her
survivors during her lifetnme;

c. For the loss of such conimbutions as the

Decedent would have made for the support
of her survivors during her natural lifetime;
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4 For the funeral and administrative expenses
arising out of her death; and/or

e. For the loss of care, nurture, guidance, love and affection.
suffered by the Decedent’s survivors.

WHEREFORYE, for the foregoing reasons, Plaintiff Eric Katz, as Son of Alverna Katz,
Deceased, respectfully prays for damages i his favor and against Bames-Jewish St. Peters
Hospital, Inc., in such amount as is fair and reasonable, and in excess of the jurisdictional
minimums of this Court, together with costs, interest, and such other and further relief as this
Court deems jusst and proper.

COUNT I

COMES NOW Plaintiff, Eric Katz, as Son of Alverna Katz, Deceased, and for Count IT
of his Second Amended Petition would state as follows:

12, Plainiff repeats and realleges the material allegations of paragraphs 1 through 11
above and incorporates the same herein by reference for all purposes.

13.  BC Missouri Physicians, L.L.C. and its agents, employees and assigns, mcluding
Dr. Landry and Dr. Poggemeier are substituted herein in Plaintif’s Second Amended Petifion for
the “Jane Doe” Defendant in that BC Missouri Physicians, L.1..C. and Drs. Landry and
Poggemeier were the entity and its agents; employees and assigns against whom suit was brought
in Plaintiff's originel Petifion under the name “Jane Doe”.

{4, That BC Missour Physicians, F..L.C. by and through ifs employees, agenfs and
assigns, including but not limited to Drs: Tandry and Poggermeier, in its provision of medical
services to Alverna Katz, failed to exercise that degree of skill and learning ordinarily eﬁercised

by members of Defendant’s profession under the same or similar circumstances and was thereby

-5-
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pegligent in one or more of the following respects:

2)

b)

)

by failing to appropriately diagnose and treat
Alverna Katz’s infracranial hemorrhage;

by failing to appropriately reverse Alverna
Katz’s apticoapgulation status;

by failing to perform appropriate diagnostic
studies, including but not limited to CT
scans, in a timely fashion, so as to detect the
presence of and provide an qppoi‘tuxﬁty for
treatment of Alverna Katz’s intracranial
bleed; and/or

by BC Missouri Physicians, L.L.C.”s failure to
appropriately supervise, observe, or

otherwise control the actions of Drs. Landry

and Poggemeier so as to detect, prevent, or cure
Drs. Landry and Poggemeier’s failure to diagnose
and treat Alverna Katz’s intracranial bleed.

15. As a direct and proximate result of one or more of the above-referenced negligent

acts on the part of BC Missousi Physicians, 1..1L.C., Scott L. Landry, M.D. and David

Poggemeier, M.D., Plaintiff Eric Katz has suffered the following actual damages:

a

For pain, suffering, fright and shock endured by
the Decedent prior to her death;

Tor the loss of the value of services which the
Decedent would have performed for her
survivors during her lifetime;

For the loss of such contributions as the
Decedent would have made for the support
of her survivors during her natural lifetime;

For the funeral and adininistrative expenses
arising out of her death; and/or

For the loss of care, marture, guidance, love and effection
suffered by the Decedent’s survivors.

-5-
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WHEREFORE, for the foregoing reasons, Plaintiff Eric Katz, as -Soln of Alvemna Katz,
Deceased, respectiilly prayé for damages in his favor and against BC Missouri Physicians,

- LLC, Scoﬁ L. Landry, M.DD. and David Poggemeier, M.D., in su;:h amn;un’f as 1s fair and
reasonable, and in excess of the junsdictional minimums of this Court, together with costs,
interest, and such other and further relief as this Court deems just and proper.

COUNT 01

COMES NOW Plaintiff, Erdc Katz, as Son of Alverna Katz, Deceased, and for Cout HI
of his Second Amended Petition would state as follows:

16.  Plaintiff repeats and realleges the mﬁterial allegations of paragraphs 1 through 15
" above and incorp;‘);rates the same herein by reference for all purposes.

17. Neal W. Holzum, M.D. is substituted herem in Plaintiffs Second Amended
Petition for the “John Doe™ Defendant in that Dr. Holzom was the freating physician against
whom suit was brought in PlaintifP's original Petition under the name of “John Doe”.

1.  That Neal W. Holzim, M.D., by aj;d through his medical cere and treatment of
Alverna Katz, failed to exercise that degree of skill and learning ordinarily exercised by members

of Dr. Holzum’s profession, and was thereby negligent in one or more of the following respects:

a) by failing to appropriately diagnose and treat
Alverna Kaiz’s intracranial hemorrhage;

D) by failing to appropriately reverse Alvema
Katz’s anficoagulation status;

c) by failing to perform appropriate diagnostic
studies, including but not limited to CT
scans, in a timely fashion, so as to detect the

- presence of and provide an opportunity for
treatment of Alverna Katz’s infracranial
bleed; and/or
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19.

d) by admitting Alverna Katz to an unmonitored
hospital room;

€) by failing to provide reasonable surveillance
of or monitering of Alverna Katz’s medical
condition; and

3! by failing to detect the signs 2nd symptoms of
intracranial bleed in Alverna Katz’s brain
resuliing in a failure to diagnose such condition
until treatment options were foreclosed.

As a direct and proximate result of one or more of the above-referenced negligent.

acts on the part of Neal W. Holzam, M.D., Plaintiff Fric Katz has suffered the following actual

damnages:

For pain, suffering, fright and shock endured by
the Decedent prior to her death;

For the loss of the value of services which the
Decedent would have performed for her
survivors during her fifetime;

For the loss of such contributions as the
Decedent would have made for the support
of her survivors during her naturel lifetime;

For the fumeral and administrative expenses
zrising out of her death; and/or

. For the loss of care, nurture, guidanée, love and affection

suffered by the Decedent’s survivors.

WHEREFORE, for the foregomg reasons, Plamntiff Fric Katz, as Son of Alvema Katz,

Decessed, respectfully prays for

such amount as is

damages in his favor and against Neal W. Holzum, M.D., m

£air and reasonable, and in excess of the jurisdictional minimums of this Court,

together with cos-ts, interest, and such-other and further relief as this Court deems just and proper.
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Respecffully subimnitted,

McCLOSKEY, P.C,

By:

Mark V. McCloskey, #36144
Patridia N. McCloskey, #36153
The Niemann Mansion
4472 1indell Blvd.
St. Lows, Missouri 63108
. Tel. 314/721-4000
Fax: 314/721-3604
Attorneys for Plaintiff -

CERIIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was sent via first-class U.S.
mail, this 727”1 day of &c , 2010 to Steven. S. Wasserman, Williams

Venker & Sa.nders LLC, B erica Tower, 100 North Broadway, 21* Floor, St. Louis,
Missouri 63102, Attomeys for Defendant Barnes-Jewish St. Peters Hospital, Inc. d/b/a Bames-
Jewish St. Peters Hospital.
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IN THE CIRCUIT COURT OF ST. CHARLES COUNTY
STATE OF MISSOURI

BRIC KATZ, as son of ALVERNA
KATZ, Deceased,

Plaintiff,

Canse No. 0911-CV11523
V.

Division No. 2

)

)

)

)

)

)

)
BARNES-JEWISH ST. PETERS )
“HOSPITAL, BC MISSOURY )
PHYSICIANS, LLC., SCOTT LANDRY, )
M.D., DAVID POGGEMEIER, MD., )
and NEAL W. HOLZUM, M.D. )
)

)

Defendants.

DEFENDANT NEAL W. HOLZUM, M.D.’S MEMORANDUM OF SUPPORT OF HIS
MOTION TO DISMISS

Defendant Neal W, Holzom, M.D., for his Memorandum of Support of his Motion to
Dismiss, states as follows:

1. Statemnent of Facts

This is a wrongful death case for alleged medical negligence by Defendants in treating
Alvema Katz. On October 2, 2008 Plaintiff originally filed a Petition alleging the médical
negligence against Barnes-Jewish St. Péters Hospiial, Washington University, John Doe, and
Jane Doe. Plaintiff’s Pefition is very vague with respect to the Doe Defendants as well as the
allepations claimed against those Defendants. Plaintiff states in the Pefition only “That
Defendants John Doe and Jane Doe and the above Defendants are providers of medical services,
who at all fimes relevant to this action was engaged in providing medical services to the

consuming public, including Decedent for a fee.” See Exhibit A, 7, attached to Defendant Neal
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Holzum, M.D.’s Motion to Dismiss. Addiﬁogally, the allegations of negligence are only one
paragraph in the Petition:
COMES NOW Plaintff as of the Deceased and states that Defendants

were negligent in their treatment of Decedent and by and through such negligence

caused the death of Decedent on or about October 2, 2005.

See Exhibit A, Count L Plain.ﬁff does not farther identify John Doe and Jane Doe or give any
identifying information to describe what their role was 1n the care and treatment of decedent that
resulted in her death on October 2, 2005.

Subsequently, on April 21, 2009, Plaintiff filed en Amended Petition again alleging
negligence against Bares-Tewish St. Peters Hospital, Washington University, and John and Jane
Doe. However, the Amended Petition again provides no more information regerding the
Defendants or the allegations against them. In fact, the Amended Pefition is identical in its
description of John and fane Doe as well as the allegations of negligence. See Exhibit B, 7,
and Coumnt I, attached to Defendant Neal Holzum, M.ID.’s Motion to Dismiss. Again, Plaintiff
fails to provide identifying information about John Doe and Jane Doe other than to state that they
are providers of medical services to Decedent. See Exhibit B.

On August 6, 2010, almost two' jrea:cs after filing his Petition, Plaintiff filed his Second
Amended Petition. This tirce, Plaintiff added BC Missouri Physicians, LLC, Scott Landry,
MD., David Poggemeier, M.D., and Neal Holzum, M.D. as Defendants and removed
‘Washington University and John and Jane Doe. Unlikelthe last two petitions, the Second
Amended Petition not only identifies more Defendants, but also provides more details regarding
the allegations against these Defendants. In the Second Amended Petition, Plaintiff clatms that

Dr. Holzum was a medical physician that offered medical care to the public including but not
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limited to Decedent Alverna Katz. See Exhibit C, § 5, attached to Defendant Neal Holzum,
M.D.’s Motion to Dismiss. Additionally, Plaintiff alleges that Dr. Holzum was substituted for
the John Doe Defendant and t-hat Dr. Holziim was the treating physician against whom the suit
was brought in Plaintiff’s original Pefition under the name of Johm Doe. See Exhibit C, Count
YIT, 9 17. Plaintiff alleges that Dr. Holzum was neghigent in the following respects:

a) by failing to appropriately diagnose and treat Alvema
Katz’s intracranial hemorrhage;

b) by failing to epproprately reverse Alverna Katz’s
anticoagulation statos;

c) by faling to perform appropriate diagnostic studies,
including but not limited to CT scans, in 2 timely fashion,
so as to detect the presence of and provide an opportunity
for treatment of Alverna Katz’s intracranial bleed; and/or

d) by admitting Alvema Katz to an unmonitored hospital
001}

e) by failing to provide reasonable surveillance of or
monitoring of Alverna Katz’s medical condition; and

f) by failing to detect the signs and symptoins of intracranial
bleed in Alverna Kafz’s brain resulting in a failure to

diagnose such condition uniil treatment options were
foreclosed.

See Bxhibit C, Count iil, § 18.

Additionally, in Count YI, Plaintiff alleged that he was substitufing the Jane Doe
Defendant for BC Missouri Physicians, LLC, Dr. Landry, and Dr. Poggemeier. See Exhibit C,
Count 11, § 13. |

While Plaintiff has attempted to add Dr. Holzum as a Defendant in fhi case, he does so
beyond the statute of limitations for a wiongful death cause of acfion. Dr. Hol'zum has had no

knowledge or notice of this lawsuit for the death of Alverna Katz until he was served on August
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11,2010. This was almost 5 years after the date of the death of Ms. Kaiz and two years beyond

the statute of limitations for a wrongful death lawsuit.

1L Argmment

Under Section 537.100 R.S.Mo., a wrongful death claim must be filed within three years

from the date of the death. Pursuant to Schultz v. Romanace, M.D., 906 S.W.2d 393 (Mo. App-

1995) and Maddux v. Gardper, 192 S W.2d 14 (Mo. App. 1945) this case should be dismissed as

the statute of Hrnitations has run against Dr. Holzum and the allegations against Dr. Holzum does
not relate back to the original filing date because of Plaintiff's vague identifying information

shout the fctitions Defendants, Jobn Doe and Fane Doe.

In Maddux v. Gardner, plaintiff originelly brought suit agatnst multiple defendants
including a “John Doe” and a “Richard Roe.” 152 S.W2d at 17. In the otiginal petition Plamntify
described “John Doe” as the eﬁg:ineer of the train in question and “Richard Roe” as the fireman
on the train. Id. Plaintiff subsequently filed a pefition amending by interlineations the names
John Doe and Richard Roe to the speciﬁca}ly named eogineer and firemsen. 1d. The defendant
engineer then filed a motion to dismiss claiming that the statute of imitation had run. Id.

The court held that Plaintiff was not adding another party to the cause of action, but was
merely substituting names. Id. at 18, Fﬁfther, it stated that the suit Wés actually brought against

the individually named engineer when the initial petition was filed against John Doe. Id. The

court elaborated that the initial petition specifically described him to be the engineer and that it
was the intention of the plaintiff to sue the engineer based upon the language in the original
petition. 1d. As such, the amendment related back to the time of the filing of the petition, and

the statute of limitations had not yetrun. Id.

A4l



Unlike Maddux, Plaintiff in this case failed to provide any identilying information about

John Doe or Yane Doe Rather, the case at bar is similar to the more recent case of Schultz v,

Romanace, M.D., 006 S.W.2d 393 (Mo. App. 1995). In that case, plaintifl brought a medical
malpractice action against seven named individuals and six additional defendants idenfified as
Jane Doe L Jane Doe If, Jane Doe 11, John Doe [, Iohﬁ Doe I, aod John Doe IiL Id. at 394.
Plaintiff alleged:

John Does I, I, I, and Jane Does I, II, III, are persons whose identities are

presently unknown but who were responsible for rendering skilled care, treatment,

and supervision for Brian Schultz at Missourl Rehabilitation Cenfer in Mount

Vernon, Missouri. The true identities of said persons will be substituted at such

time as they become known to plaintiff. Plaintiff requests the order of the court

posting a copy of this petition in one or more places coaspicuous to employees
and staff of Missouri Rehabilitation Center at Mount Vernon.

Plaintiff then filed an amended petition after the statute of limitations had run, renaming
the previously named defendants and also naming Dr. Romanace and Mr. Camagey as
defendanis. Id. Defendants filed a motion claiming that the actions were barred by statuic of
limitations. Id. Plaintiff, however, argued that Defendants Romanace and Camagey were the
Tohn Doe defendants named in the inginai and timely filed petition and, therefore, it was within
the statute of lumitations. Id.

The court held that the odgiﬁal petition in that case did not sufficiently descri"be the
conduct from which Mr. Cammagey or Dr. Romanace could be identified as persons whose
treatment produced the plaintiff’s injures. Id. at 395. Further, it stated that the reference m thé-
original petition to acts of fictitious persons was nothing more than a statement that the plaintiff
desired to add additional named parties if he acquired sufficient information to permit him to do

s0. Id. The pleading did not state facts that would nofify Dr. Remanace ot Mr. Camagey that
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they were the persons against whose claims were made coz:lceming their ireatment of plaintiff.
Id.

In this case, Plaintiff also did not allege any identifying facts which would have put Dr.
Holzum on notice that it was his actions that were the alleged negligent conduct described in the

original Petition or even the Amended Petition as is required pursuant to Maddux or Schultz.

Urlike the piaintiff in Maddux who described the John Doe defendant as an engineer in his
original petition, Plaintiff does not state that the Jobn Doe was even & physician or the fype of
medical service provided. Plaintiff does not provide a title of the person, date of service,
locetion of the service, or the type of service provided by this “John Doe.” Rather, he merely
states that John Doe was a provider of medical services. This description could have described
virtually any individual who ever provided any medical service to decedent at any time during
her life.

Unlike Maddux, i cannot be presumed that it was Plaintiff’s intention to sue Dr. Holzum
in his original Petition and that he just did not have the actual name of the physician. In fact,
Plainfiff presumably had the medical records of decedent for years and could have easily
identified Dr. Holzom as a defendant years ago since the medical records are electronic and
typed. This is not & case where he coul(i not read the signature since the record clearly idenﬁﬁes
Dr. Holzum as the admitting physician: See medical record of Bames—I ewish St. Peters Hospitel,
attached hereto as Exhibit D. As such, Plaintiff could have easily identified Dr. Holzum or at the
very least identified him as “the admi’rti;lg physician” in the original Petition.

Plaintiff was merely using John Doe and Jane Doe in an attempt to havé an open-ended
Petition to add Defendants and td bypass the statute of limitations. Evidence of this is the fact

that he is trying to replace the two fictitious names with four defendants — Dr. Holzum, Dr.

. | Ad3




Landry, Dr. Poggemeier, and BC Missowri Physicians, L.L.C. He did not have a parficular
person in mind when he named John Doe as a defendant in the original Petition because if he
had, he could have described that person in more detail. As such, it was only Plaintiff’s intention
to attempt to bypass the statufe of limitations for wrongful death by inserting the John Doe and
Jane Doe in the original Pefition.

Like in Schultz, Plaintiff’s language regarding the Doe Defendants was msufficient in

describing the conduct from which Dr. Holzum could be later identfified as the person whose

treatment allegedly caused decedent’s death zud did not put him on notice that claims were made

concerning his treatment of her. Therefore, this Court should dismiss Dr. Holzum due to the
running of the statute of limitations as was done in Schuliz.

WHEREFORF, Defendant Neal Holzum, M.D. respectfully requests this Court enter an
crder dispissing Dr. Holzom and to dismiss Count T of Plaintiff’s Petition at Plaintiff’s costs,

and for further relief as 1s just and proper under the circumsiances.

JAfkef

Michael J. Smith #42973
Tricia J. Mueller #52284
LASHLY & BAER, P.C.

714 Locust Street

St. Louis, Missouri 63101
(314) 621-2939
(314) 621-6844/Fax

Attormneys for Defendant Neai Holzum, M.D.
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the above and foregoing was served via fax
transmission this 10% day of September, 2010 to:

Mark T. McCloskey
McCloskey, P.C.

The Niemann Mansion
4472 Lindell Blvd.

St. Louis, MO 63108
Fax No. 314-721-36064
Attorneys for Plaintiff

Steven S. Wasserman

Peter Krane -

Williams, Venker & Sanders, LLC

100 N. Broadway, 21" Floor

St. Louis, MO 63102

Fax No. 314-345-5055

Attorneys for Defendant Barnes-Jewish St. Peters Hospital

Terese Drew

Hinshaw & Culbertson

701 Market Street, Suite 1300

St. Louis, MO 63101

Fax No. 314-241-7428

Atiorneys for Defendants BC Missouri Physicians, Dr. Landry, and Dr. Poggemeier

I
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Barnes-Jewish St Peters Hospital - St Peters, MO 63376

Patfents KaTZ ALVERNA BOS: L1931

MR 340737 AgefGenders Hy F

T3S 104142003 12:04 Auer i 0110774874
Privaie Phiys: ED Phys: Scott L, Landry, MB

— ke bt e

WAR reviewed for this patient TLE 10/01/05 £7:56 <TLE 101A005 §7:56>
‘No new complaina at this . skin clammy v eteble notified primary care mirse
TYE 10/01/05 1757 <TLK 16742005 1757

DIAGNOSIS

Syncops

Hypothyroidism : !
<[IR-Dayid I, Brewe, DO 100143 [§:33=

NISPOSTFION

Mursing

Disposition - Admit <SELI 1001103 1852
Time of bed TeauestSaturday, Qotcber I, 2005 18:52 <SBEL{ GALRS 1RS>
Patlent assigned to MSS 22801 < S 167142005 1503

Report called to Terese, RN <MACL 001403 194>
Trangspartation fo bed: Pafient was Iané Fereed 1o a bed by POT via strefeher - Equipmient in hse includes carding
momitor < MACT 10//2005 1548

Physictan

Dispasifion - admit Admit P patient to Upcovered Telemetry . The patient's condition 15 & tsfaotory. . The patient
adsmit typs is Rontine. Admiting Physician: Neal W. Helzmm, MD, MED{Z14}3 17-0600] < b3 10A/2085 181>
General Admit Orders: Oxygon yieragy pes protocok

Troponin X2 21 q 6 howr intervals; :

aline lock/ routine flushes;

Vitah signs svery _ honr(s);

Ttake/Output evary __ hofming

Bcdrest

Cardinc diet;

Sequential Compression Deviee < Tl 107172005 1802

General Adspif Order Form <DJB 164165 1813 >

NURSTNG NOEES . )
16/01/05 12:13  Temp(F) RE Pulse Resp Syt Diast poz. 28t O1LM  PainSe
0

10/01/0512:33 Temp(d}  RG Pulse Resp Syst Diast  Fos. 028t OLLM  BalnSe

974 6 98 w155 67 s ag ra 0
10051233 YV/ed flowshest

Slte # 1 Per EMS Tleds

Cath siee/ Type/Device 208 Tose

Aftevapt Bale Vo

Bite L hand Acilon infusing

Tld type NS 0.5% Equipment

Amuaieg 1000 ml- Adé

——

Primled By Christtug M. Seahr. HIM o S/3/2010 950 AXE
Wediesl Chart wih Audils

EXRIBIT

D

‘:éf’.ﬁnizs“ _




NOV 2 4 2010

WWithess Fiie
Bioek

In the Missouri Court of Eppeals

Eastern District
DIVISION FOUR
STATE OF MISSOURI, ex rel., ) No. ED95797
DR. NEAL HOLZUM, )
) Writ of Prohibition and/or
Relator, ) Mandamus
) 0911-CV11523
)
V8. )
)
THE HONORABLE NANCY L. SCHNEIDER, )
Judge of the Circuit Court of St. Charles County, )
Missouri, )
. )
Respondent. )

ORDER

Relator has filed a Petition for Writ of Prohibition and/or Mandamus along with
Suggestions in Support and Exhibits. Respondent filed Suggestions in Opposition to Relator’s
Petition for Writ of Prohibition and/or Mandamus.

Being duly advised in the premises, the Court hereby DENIES Relator’s Petition for Writ
of Mandamus.

SO ORDERED.
DATED: ///Q?ﬁ /7 i7aQM?7 Lff géé%é/
I ! - Mafy K Hoff
Presiding Judge
Writ Division Four

Missouri Court of Appeals — Eastern District
ce: Honorable Nancy L. Schneider Michael J. Smith

Mr. Mark T. McCloskey Steven S. Wasserman
Terese A. Drew
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MHR-24—2011 1345 CULRT BN BANC
p— i
IN THE SUPREME COURT OF MISSOURI

EN BANC

Tanuary Session 2011

State ex rel, Nzal W, Holzum, M.D.,
Relator,

No. §C91434  PRELIMINARY WRIT OF PROHIBITION

The Honorable Nancy L. Schneider,

Respondent.

THE 8TATE OF MISSOURI
to
The Honorable Nancy L. Schneider,

Greetings:

WHEREAS, it has been represented to the Supreme Court of Missouri on the part of
Relator, Neal W, Holzum, M.D., as indicated and set forth in the petition for writ of
prohibiticn filed hercin, and the Court being willing o maintain the rights of the 5tate of
Missouri and the laws and customs thereof:

NOW, THEREFORE, you, the said Honorable Nancy L. Schaeider, Judge, Cirguit Court
of St. Charles County, are COMMANDED to file a written return to the petition in this Court
on or before February 24, 2011, and show cause, if any you have, why a writ of prohibition
should not issue prohibiting you from doing anything other than vacating that portion of your
order of October 5, 2010, overrnling Relator’s motion to dismiss, in cause No. 0911-
CV11523, entitied Eric Katz, as Son of Alverna Katz, Deceased, Plaintiff, v. Barnes-Jewish
St. Peters Hospital, Inc. D/B/A Barnes-Jewish St. Peters Hospital, BC Missouri Physicians,
LL.C., Scott L. Landry, M.D., David Poggemeier, M.DD., and Meal W. Holzum, M.D.,
Defendants, and in lieu thereof entering an order sustaining Relator’s motion to dismiss, and
vou, the said Honorable Nancy L. Schneider, are COMMANDED in the meantime to take no
further action in said cause, other than as set forth above, until the further order of this Court,

Herein fail not at your peril.

ERRE Given under my hand and seal of
- - said Court, at the City of Jelferson,
I this 25th day of January, 2011,

A2
{mﬁiﬁm.zg«‘a ¢
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CLERK OF THE SUPREME COURT
STATE OF MISSOURI
POST OFFICE BOX 150
THOMAS F, SIMON JEFFERSON CITY, MISSOURI TELEPHONE
CLERK 65102 (573) 751-4144

February 22, 2011

Mr. Mark T. McCloskey
Ms. Patricia N. McCloskey
4472 Lindell Boulevard

St. Louis, MO 63108

InRe: State ex rel. Neal W. Holzum, M.D., Relator, vs. The Honorable Nancy L. Schneider,

Respondent.
Missouri Supreme Court No. SC91434

Dear Counsel:

This will acknowledge receipt of Respondent’s return to the preliminary writ in prohibition
which was ordered filed “as is” on this date. Please see Rule 8§1.18.

Please see Rule 84.24 (i) regarding briefing schedules in writ proceedings.

Very truly yours,

THOMAS F. SIMON

Cynthia L. Turley
Deputy Clerk, Court en Banc
ce:
T, Michael J. Smith, Ms, Tricia J. Mueller
Mr. Peter Krane, Ms. Jennifer C. Hansen
Ms. Terese A. Drew, Ms. Kara L, Kezios
The Bonorable Nancy L. Schnejder
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Section 537-100 Limitation of action--effect of absence Page 1 of 1

Missouri Revised Statutes

Chapter 537
Torts and Actions for Damages
Section 537.100

August 28, 2010

Limitation of action—effect of absence of defendapt and nonsuit.

537.100. Every action instituted under section 537.080 shall be commenced within three years after the cause of

action shall accrue; provided, that if any defendant, whether a resident or nonresident of the state at the time any

such cause of action accrues, shall then or thereafier be absent or depart from the state, so that personal service

cannot be had upon such defendant in the state in any such action heretofore or hereafier accruing, the time

during which such defendant is so absent from the state shall not be deemed or taken as any part of the time

| limited for the commencement of such action against him; and provided, that if any such action shall have been
commenced within the time prescribed in this section, and the plaintiff therein take or suffer a nonsuit, or after a
verdict for him the judgment be arrested, or after a judgment for him the same be reversed on appeal or error,
such plaintiff may commence a new action from time to time within one year after such nonsuit suffered or such
judgment arrested or reversed; and in determining whether such new action has been begun within the period so
limited, the time during which such nonresident or absent defendant is so absent from the state shall not be
deemed or taken as any part of such period of limitation.

{RSMe 1939 § 3656, AL. 1955 p, 778, AL, 1967 p. 663, A.L. 1979 8.B. 268)

Prior revisions: 1929 § 3266; 1915 § 4221; 1909 § 5429

© Copyright

Missouri General Assembly
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Section 537-080 Action for wrongful death--who may sue- Page 1 of 1

Missouri Revised Statutes

Chapter 537
Torts and Actions for Damages
Section 537.080

August 28, 2010

Action for wrongful death—who may sue--limitation.

537.080. 1. Whenever the death of a person results from any act, conduect, occurrence, transaction, or
circumstance which, if death had not ensued, would have entitled such person to recover damages in respect
thereof, the person or party who, or the corporation which, would have been Hable if death had not ensued shall
be liable in an action for damages, notwithstanding the death of the person injured, which damages may be sued
for:

(1) By the spouse or children or the surviving lineal descendants of any deceased children, natural or adopted,
legitimate or iegitimate, or by the father or mother of the deceased, natural or adoptive;

(2) If there be no persons in class (1) entitled to bring the action, then by the brother or sister of the deceased, or
their descendants, who can establish his or her right to those damages set out in section 537.090 because of the
death;

(3) If there be no persons in class (1) or (2) entitled to bring the action, then by a plaintiff ad litem. Such plaintiff
ad litern shall be appointed by the court having jurisdiction over the action for damages provided in this section
upon application of some person entitled to share in the proceeds of such action. Such plaintiff ad litem shall be
sorme suitable person competent to prosecute such action and whose appointment is requested on behalf of those
persons entitled to share in the proceeds of such action. Such court may, in its discretion, require that such
plaintiff ad litem give bond for the faithful performance of his dutics.

2. Only one action may be brought under this section against any one defendant for the death of any one person.
(R5Mo 1939 §§ 3652, 3653, AL, 1955 p, 778 § 537.070, AL, 1967 p. 663, A.L. 1679 S.B. 368, A.L, 1991 I1.B, 236)

Pricr revisions: 192% §§ 3262, 3263; 1919 §§ 4217, 4218; 1909 §§ 3423, 5426

© Copyright

Missouri General Assembly

AS1

http://www.moga.mo.gov/statutes/c500-599/5370000080.htm 3/23/2011




Supreme Court Rules - Rule 55 - Rules of Civil Procedure - Rules Governing Civil Proce... Page 1 of 1

Clerk Handbook

P A

Supreme Court Rules

Section/Rule: 35.33
Subject: Rule 55 - Rules of Civil Procedure - Rules Governing Publication / Adopted January 19, 1973
Civil Procedure in the Circuit Courts - Pleadings and Date:
Motions
Topic: Amended and Supplemental Pleadings Revised / Effective Dater  January 1, 1994

55.33. Amended and Supplemental Pleadings

(2) A pleading may be amended once as a matter of course at any time before a responsive pleading is served or, if
the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial
calendar, the pleading may be amended at any time within thirty days after it is served. Otherwise, the pleading may
be amended only by leave of court or by written consent of the adverse party; and leave shall be freely given when
justice so requires. A party shall plead in response to an amended pleading within the time remaining for response to
the original pleading or within ten days after service of the amended pleading, whichever period may be the longer,
unless the court otherwise orders. g

(b) Amendments to Conform to the Evidence. When issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary to cause them to conform to the evidence and to raise these issues
may be made upon motion of any party at any time, even after judgment; but failure so to amend does not affect the
result of the trial of these issues. If evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and shall do so freely when the presentation
of the merits of the action will be subserved thereby and the objecting party fails to satisfy the court that the
admission of such evidence would cause prejudice in maintaining the action or defense upon the merits. The court
may grant a continuance to enable the objecting party to meet such evidence,

(c) Relation Back of Amendments. Whenever the claim or defense asserted in the amended pleading arose out of
the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment
relates back to the date of the original pleading. An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and within the period provided by law for commencing the action
against the party and serving notice of the action, the party to be brought in by amendment: (1) has received such
notice of the institution of the action as will not prejudice the party in maintaining the party's defense on the merits
and (2) knew or should have known that, but for a mistake concerning the identity of the proper party, the action
would have been brought against the party.

(d) Supplemental Pleadings. Upon motion of a party the court may, upon reasonable notice and upon such terms as
are just, permit service of a supplemental pleading setting forth transactions or occurrences or events that have
happened since the date of the pleading sought to be supplemented. Permission may be granted even though the
original pleading is defective in its statement of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so order, specifying the time therefor.

(Adopted Jan. 19, 1973, eff. Sept. 1, 1973. Amended June 24, 1986 and Dec. 1, 1986, eff. Jan. 1, 1987, June 1, 1993,
eff Jan. 1, 1994; Sept. 28, 1993, eff. Jan. 1, 1994.)
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