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ARG~ NT I1\J RE.FLY 

Respondent's Argume11t I on page 9, that appellants lack sta11ding to appeal, 

is abs11rd. It is based wl1olly on sectio11 512.020 RSMo wl1ich conce1·11s judgments 
\ 

i11 tl1e circuit court. 1'he Supreme Court has forbidde11 the Ad1ni11istrative Hearing 

Commission fro1n isst1i11g ''judgments'' as tmconstitutional t1nder the Atticle II 

Separation of Po\vers of tl1e Missotrri Constitutio11 in State Jax Co111 'n 1:. 

Admi11ist1,.ative Hea1"i11g C'on1'n, 641 S.W.2d 69 (Mo., 1982). Since the AHC is not 

a circ11it court and cannot iss11e a jt1dgment, tl1e statt1te cited by respo11dent is 

co1npletely in·elevant to this case. 

Of co11rse appellants have sta11ding. Tl1ey m·e taxpaye1·s. They appeal to this 

court based on section 621.189 RSMo, vvl1ich directs that whe11 taxpayers appeal 

from 621.050 (which are fro1n tl1e respondent director of revenue), ''revievv under 

tl1is section shall be excJt1sive and decisio11s of the AA.d1ninistrative Heari11g 

Co1nmission reviewable p11.rst1ant to tl1is section sl1all not be reviewable in any 

other proceeding." That ''exclusive'' and ''a11y otl1er proceedi11g'' langL1age would 

clearly eviscerate Argt11ne11t I of'responde11t's b1ief concerni11g section 512.020 

Respondent clai1ns on page 13 of its b1·ief regardi11g sectior1 536.073.3 

RSMo, withotlt citation 01· case anal)rsis, that the vvo1·d ''sl1alJ'' is ma11datory and i1ot 

discretionary in directi11g that ''the adininistrative 11earing co111missio11 sl1all adopt 

rules providing for dispositio11 of a co11tested case by ... su1n1nary judg1nent. '' One 

3 
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wot1ld assume tl1at tl1e attor11ey general would provide this Co11rt case law to 

dete1·mine whether or not sttch a t1se of the \.vord shall is ma11dato1·y 01· 

discretionary. In that absence, appellants cite Hed,_ges· v. Depa1·tn1ent of Social 
\ 

Services· oj.Mi.~·0·ouri, 585 S.W.2d 170 (Mo. App .W.D., 1979). 

Tl1e1·ein, tl1is S11pre1ne Co111t said, a·t page 172, ''Witl1 respect to wl1ether a 

statt1tory reqttirement ( ai1d by ana.logy a i·eq11ire1nent created by administl:ative 

regulation) is ina11datory 01· merely' directory, the general rule has been stated 

frequently tl1at when tl1e stat11te p1·ovides vvl1at resl1lts sl1a.ll follo'v a fail111·e to 

co1nply witl1 its te1ms, it is 1na11dato1·y and mt1st be obeyed, wl1ereas, if it inerely 
! 
\ 
' requires certain tl1ings to be done and 110\v·l1ere prescribes tl1e results that sl1all 

follow if sucl1 things are not do11e, tl1e stat11te is 1ne1·ely dn·ectory. State ex rel. 

Dietrich v. Scl1ade, 167 S.W.2d 135 (J\t1o.App.1943); State ex 1·el. Fe11·0 v. 
I ' 

Oellerman11, 458 S.W.2d 583(J\!fo.App.1970); Trantina v. Board of Trustees of 

Fire. Reti1·e. Sys., 503 S.\V.2d 148 (J\·1o.App.197Lt); Co11ne1· v. He1·d, 452 S.W.2d 

272 (Mo.App.1970). In tl1e p1·ese11t case, 110 statute reql1ires tl1e 11otice i11 q11estion, 

and eve11 the regi1lation which is tl1e only at1tl1or·ity setting 11p the i·eq11irement 

specifies no penalty or co11seq11e11ce fo1· non11otificatio11. Therefo1-e, 1111der tl1e 

general rule stated above, tl1e req11irerr1ent 11ere is only directory." 

4 
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Likewise, i11 Ollf p1·esent case, the stah1te i11 qt1estion, to wit section 

536.073.3 RSMo, fails to provide a penalty i1.or consec1t1ence give11 for failure of 

the AHC to inake rules. Tht1s ''shall'' here is directory and not 1nar1dato1·y and the 

argt1ment in tl1is regard of respo11dent is specious. However, eve11 if tl1e word 

''sl1all'' were ma11dato1-y, as clai1ned by respondent, the R.ule 1 CSR 15-3.446 wl1ich 

it is Sllpposedly based t1pon the statt1te 536.073.3, \Vould ironically violate the 

claimed mandate, in t11at tl1e n1le p1·ovides fo1· st1mmary decision, a11d not tl1e 

Sl1m1nary 1t1dgment of the statt1te. Respondent fails to note this disti11ction, bl1t 

even under 1·espo11de11t' s i·easoning as gi,:en, t11e 1·11le violates tl1e mandate of t11e 

statt1te and respo11de11t' s argt11nent agai11, is speciot1s. 

rules of tl1e ad1ninistrative 11earin2 co1n1nission? Tl1is is not a reven.l1e rt1le. It 
~· 

would seem a clea1· cont1ict for tl1e respondent directo1· to dictate the mea,ning of 

rules whicl1 are intended to be l1sed to ct1rb hei· a11tl1ority a11d revievv lier decisio11s. 

As this Supre1ne Cot11t 11as already clea1·ly decided in State 1a:x; (J'o112
1n ''· 

Adn1inistratii•e Hec11·ing C'o111'11, 641 S.W.2d 69 (T\rfo., 1982) at page 75, tl1at ''The 

declaratory j11dg111ent is a jl1dicial re111edy'' sucJ1 tl·1at ''By purpo1·ti11g to give tl1e 

~t\dministrative !-Ieari11g Co1n111ission tl1e po·vver to re11der declarato1·y jt1dg1nents 

regarding tl1e validity of' agen.cy J.'ltles, the legislatltre l1as attempted to elevate the 

Ad1ni11istrative Hearing Co1n111issio11 to tl1e statl1s of a court.'' Tllis decisio11 makes 

5 
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unconstitutional section 536.073.3 RSMo as a p11rported attempt to grant the AHC 

the power to iss11e a judgme11t, tl1e statute ttpon whicl1 respondent bases her entire 

defe11se, as it pttrports to grant the AHC the power to issl1e a judgment. 

At page 12 of her brief, respo11dent said ''while tl1e1·e may have been a 

short time that the Department of Revenue contested Mrs. Harter' s disability 

status ... '' This is a p1·eposterotts staten1ent. Responde11t Depart1nent ofReve11ue 

has been contesting Mrs. Harter's disability stattts for more than ten years; every 
• 

fl;.J.~·7 
single year. So1neti1nes two, three or four contests per year. This st1n1mer, 

simult.aneously vvhile respondent was prepm·ing their brief to vvrite tl1ose vvords 

''sho1i time'' of respo11dent's denial of appellant's disability' status, respondent 

again, for tax year 2015 (which rettin1 was filed in April of 20 t 6), co11tested 

appellants' disability status, denied their clai1n for refund and demanded tl1ey 

submit a federal form 1099 (Rep. Apx. 3) Tl1is constih1tes seven years of' 

''contests'' of appellant's disability' and dema11ds for a federal form 1099 that, as a 

Misso11ri teacher, she does not l1ave. Respondent calls this a ''short time." 

For tax year 2009, the respo11de11t di1-ector ''contested'' disability status on 

February 17, 2010 (F~es. Exl1. F); tax year 2010 tl1e '"contest'' on .Tune 8, 2011 (Res. 

Exh G); tax year 2012 ''co11test'' 011 J:;'ebrt1a1·y 26, 2013 (Res. Exh I) and. for 

amended tax year 2012, ''contest.'' on October 22, 2013 (Res Exl1. D9). These 

6 
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otiicial ''adjust1ne11ts'' doc11ment the ''contest'' of disability status. Tl1is is not a 

''short tin1e." This is a dedicated governn1ent position. Every year after the 

stipulation of coimsel is renewed, the director concedes by ~'Tanting the refund, but 

then eacl1 next year agai11 ''contests." Despite the atte1npt of the responde11t's brief 

to mini1nize this conduct, it is not even confined to appella11ts. Many disabled 

teachers are treated this way ai1d ha\re tl1eir disability ''contested." Workers for the 

director admit this, vvhen llpon lea1·ni11g tl1at taxpayer had been denied tl1e property 

tax credit because sl1e did i1c1t have a f onn 1099, tl1ey said ''I kno,v about being 

deen1ed disabled tl1rougl1 the pt1blic school system. I see a lot of' these." (R. 246) 

Appellants st1b1nit that tl1e clai111 respondent's b1ief at page 12, of agreement 

to no longer ''contest' 5 of disability, does not tn1ly represent the position of tl1e 

state, but retaliation agai11st appella11ts. As sl10\:i,:11, cor1te1npora11eous to 

respondent's clai1n that she -vvjll 110 1011ge1· contest disability status, she did contest 

disability stattis. (RA 3) To de1nonstrate retaliatio11, it is i11te1·esting that when 

appellants ame11ded their fede1·al 1·etrn·n on tinrelated and t111disptttecl isst1es, it 

ge11erated a review oft.heir Missou1·j returr1s. The initial a.djl1st1nent of the director 

was to again ''co11test.'' tl1e disability as lacl< o·f· a form 1099 as the 011ly iss11e (Res 

Exh. D9). B11t a mo11th later, after taxpayer's protest ale1ied tl1e di1·ector to the 

ide11tity of the ame11ders, the add-back issues \¥ere added (Res Exl1. B9, ClO) . 
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On page 7 respondent falsely states that the stip11latio11 of co11nsel was about 

a QI-IIP ded11ction. Although the QHIP has been computed in variot1s ways over 

the years, it l1as neve1· been in dispt1te. Taxpayers have a.ccepted i·espondent' s 

compt1tations. "fl1e Stipt1lation of Co1111sel did not conce1n QHIP, but 'Nas tl1at 

appella11·t was disabled a11d entitled to a prope1iy tax c1·edit even though she did not 

11ave a fede1·al fonn 1099. Tl1is is c lea1· fro1n tl1e letter of tl1e counsel (R 61-2) a11d 

fro1n that la\vye1·s discussion \vi th tl1e tax wo1·l<e1· to put ii1to effect the stip11lation 

of cot111sel (_R 247). Res11ondent wisl1es to distract with the QHP because it 11as no 

inonetary iinpact and beca1.1se it is 110 1011ger oftered as a ded11ction, and tl1t1s a11y 

decisio11 tl1ereon v\TOl1ld be 1noot. The isst1e befo1·e t11e cot11·t is vvl1ethe1~ 01· not 

appella11ts are eligible for the property tax credit \vithout a fede1·al fo1n1_ l 099. 

Continuing tl1e misdirectio11, responde11t's brief says on page 7 tl1at ''botl1 

parties agi·eed J\-1rs. Harter is disa.bled." Tl1is is simply not tr1..1e. 1~11at tl1e director 

contin11es to clai1n tl1at sl1e is 11ot disabled because sl1e ca11r1ot produce a_ federa.l 

for1n 1099, is Tl lE isst1e i11 tl1is case. Had tl1e director, i11 fact, co11ceded this, then 

tl1e taxpayers would l1ave had. their refl1nds fo1· years 2008, 2009, 20 l 0, 2011, 

2012, 2013, 2014, and no\v 2015 (RA 3). T11is, tl1e directo1· does not agree, and to 

this very day de1nands appellants p1·odt1ce a form 1099 to prove disability (RA 3). 

Respo11dent 's llrief claims that t11e letter fi·om her lawyer ( R 61-2) is the 

agreement, and is tl1e 011ly agi·ee1·11ent, and as it was wi·itten in 2010, is irrelevant. 

8 
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Respondent is confi1sed. Fi1·st off, the lette1· itself states tl1at the agree1nent it 

recites is to 11ave ft1tt1re effect. i:l1l1s it cannot be irrelevant t(1 years i11 tl1e future 
' -

sucl1 as those at issue of 20 J 0 - 2013. After stating that she 11as put a 11ote i11 the 

record at reve11t1e~ the lavvyer stat.es ''f-Iopefully, this will avoid a11y fiittire problems 

with processing yot11· 1Jrope1iy tax credit. If, l1ovvever, yott experience any proble1ns 

in the ft1tu1·e, please do i1ot l1esitate to call n1e.'' Tl1is cannot be i1·1·eleva11t. 

Seco11d, the letter is not tl1e agree1nent, in the sa111e vYa)1 that ''tl1e map is not 

tl1e territory'' acco1·di11g t1:i /--\lfred Ko1·zybski in 11is bool< Scie11ce and Sanity. The 

agree1ne11t, 01· stipt1Iation of' co tinsel, \\ias 111ade and re11evved eacl1 year from 2008 

to 2013. Tl1e lette1· is b11t 011e ev'ide11ce of the stipL1latio11 , altl1011gl1 a strong one. 
\ 

It is illogical of respondent clirecto1· ·to clailn tl1at tl1e letter of' he1· lawyer 

writte11 ii12010 is irrelevant to tax )'ea1·s 2()10, 2()11, 2012 and 2013, when her 

sa1ne lawye1· said abo11t appellant in email to the tecl1 wo1·ker i11 tl1e taxation 

divisio11, t]1at ''is tr1ere a11ytl1i11g 11e ca11 d.o to avoid l1aving to call ii1 every year a11d 

get his i·et11rn co1·rected?'' ( R 246). Tl1e tecl1 worke1· 1·esponds ''Have 11im put a 

note stating sl1e is disabled tl1rough the PSRS and he shouldn't have an isst1e." 

Taxpayers followed tl1is advice, but it v1as 11ot e11ol1gl1 to prevent tl1e director from 

nevert11eless ''contesti11g'' tl1e disability arid de111a11di11g a fo1·n1 1099. Ho\;vever, 

9 
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see Icing to apply to fi1t1rre yeai·s, tl1e agree1nent tl1at a. f or1n 1099 \Vas riot necessary. 

ThllS the agreement, or stip1.1latio11 ot' COlLnsel, is not irrelevant, i1ot even to tl1e 

director wl10 is bom1d by these actio11s ofl1er age11ts tl1at it is relevant. 

CONCLUSION 

\\THEREFORE, appellants pray in reply to responde11t' s brief, tl1at tl1is 

Honorable Cot11i hea1· 01·al 1A..1·g1iment on tl1e iss11es raised b:y- tl1e briefs of tl1e 

parties and tl1ereafter avvard to appella11ts tl1e tax refi111ds they 11ave claimed .. 

\ 

CERTIFICATE OF COI\1IPLI1L\NCE 

I certify the following: 

1. Tl1e foregoing b1·ief co1nplies \vith tl1e ty1)e and volu1ne Ji1nitations ofR11le 

84.06. 1'he type:tace is Ti111es Nevv Ro111an 14 pt. 

2. The signatirre block of' t11e fo1·egoi11g brief co11tai11s t11e ii1fo1·matio111·eqt1ired 

by iule 55.03(a). 1~o tl1e exte11t that J'l1le 84.06(c)(1) 1na.y require inclttsions 

or the rep1·esentatio11s appearing i11 1·11le 5 5 .03(b ), tl1ose represe11·tations are 
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4. This brief l1as been prepared using 1\r1icrosoft Word for1nat. 
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for viruses and js vn·t1s free. 
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