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JURISDICTIONAL STATEMENT

Jennifer Dimmitt filed a petition for damages agang Progressve dleging thet she wias entitled to
coverage under a Progressive Policy covering a 1971 mobile home. Oimmitt’s petition references a
mobile home, however, in 1982 the legidaiure amended dl dautory references in Chapter 700 to
moahile homes to manufactured homes and accordingly, Progressive uses the term manufactured home
throughout the brief.) She dleged that she was the owner of the manufactured home and that it
sudained damage on January 1, 1999 after a winter sorm suddenly deposted snow and ice on the
manufactured home causing dameage to the manufactured home and her persond proparty. Progressve
denied coverage and sought summeary judgment because Dimmitt did not take title to the manufactured
home in compliance with Missouri law and accordingly, she had no insurdble interest in the
manufactured home a dther the time of purchase of the palicy or a the time of loss and the therefore
the policy was void and her daims for damages were barred.

The trid court granted summary judgment in Progressive s favor and Dimmitt gppeded to the
Western Didrict Court of Appeds. The case was arigindly argued to apand of three judgesin January
of 2001. Prior to the issuance of any opinion, the court ordered that the case be argued en banc in July
of 2001. In July of 2002 the court issued a sharply divided 6-5 Salit decison with the mgority opinion
reverang thetrid court’s judgment. The mgority recognized that Dimmitt had not complied with the
titling Satutes and was nat entitled to recovery, however, the court determined thet the result was unfar
in thet the public policies behind the drict condruction of titling Satutes were unguided and thet perhgps
Missouri should recognize an equitable insurable interest in certain Stuations.  Progressve sought
trander to this court because the opinion represents a dramatic departure from long-standing Missouri

law that drictly condrues the titling datutes in this dae. Progressve dso sought trandfer because the



opinion conflicts with many prior opinions in severa aress of the law and the opinion creates isues of
gengd interest and importance in the aress of dautory, contract and insurance condruction and
interpretation. This court granted trandfer and accordingly, jurisdiction is proper in this court by virtue of

ArtideV Section 3 of the Missouri Condtitution.



STATEMENT OF FACTS

Jennifer Dimmitt filed a petition for damages agang Progressve dleging thet she wias entitled to
coverage under a Progressive Policy covering a 1971 manufactured home. (L.F. 2) She dleged that
she was the owner of the manufactured home and thet it susained dameage on January 1, 1999 dfter a
winter gorm suddenly deposited show and ice on the manufactured home causang damege to the
manufactured home and her persond property. (L.F. 2; App. 1-4.)

Progressve denied coverage dding that Jennifer Dimmitt hed no insrdble interest in the
manufactured home and accordingly, the policy was void and her dams for damages to the
manufactured home, persond property and living expenses were barred. (L.F. 25, 26.) Progressve
filed a mation for summary judgment on the begs that Dimmitt never recaived proper title to the
manufactured home and she had no ownership or insurable interest and therefore could not recover
under the Progressve palicy for any damages to the manufactured home, persond property or living
expensss. (L.F. 27-42)

Progressve's mation sts forth portions of Dimmitt's depostion wherein she produced and
identified awritten agreement wherein Wayne Decker agreed to loan her $5,500.00 for the purchase of
the manufectured home with minimum monthly payments beginning April 30, 1997 and ending May 30,
1998 and the bdance to be paid on or before November 30, 1998 a her convenience. The agreement
dates tha Wayne Decker will hold the title until theloanispadin full. (L.F. 30; App. A-5))

She tediified in her depogtion thet she paid $1,000 up front and theresfter made monthly
payments. (L.F. 32, 38, 39)) Sherecaved thetitle in April of 1999. (L.F. 32, 39, 41.) After she

recaived thetitle she put it in her ssfe. She did nat teke thetitle to the Department of Revenueto have a
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new titleissued in her name. (L.F. 33,42.) The catificate of title shows Raph and Shirley Schwartz as
owners of the manufectured home. (L.F. 29; App. A-6.)

Jennifer Dimmitt did not admit or deny the numbered paragraphs of Progressve s mation for
summary judgment induding: that the acadent occurred on January 1, 1999; that she did nat gain
possesson of the title of the manufactured home until April of 1999; and that nather her name nor
Wayne Decker’s name appears anywhere on the catificate of title to the manufactured home. (L.F.
43-48)) Jennifer Dimmitt offered no evidence in oppogtion to Progressve s mation. (L.F. 43-38.)

The trid court entered judgment in favor of Progressve finding that Jennifer Dimmiitt hed no
ownership or insurable interest in the manufactured home and thus was entitled to no coverage under the
Progressve palicy. (L.F. 5355, App. A-7-9) The trid court found that Missouri’s titling Satutes
require proper and timdy goplication for a catificate of ownership for a manufactured home as is
required for mator vehides with the same pendties for fallure to do so. The court hdd that Missouri
cax law holds tha the purcheser of a motor vehide who does not comply with the datutory
requirements for titling has no insurable interest in the vehide even if full payment and ddivery was made

to the buyer, ating, Faygd v. Shdlter Insurance Co., 689 SW.2d 724 (Mo.App. E.D. 1985). Thetrid

court entered summary judgment in favor of Progressve finding thet Dimmitt did not acquire an
insurable interest in the manufactured home due to her failure to acquire legd title. (App. A-7-9.)

The court of gppeds issued a 6-5 opinion with the mgority reverang the trid court’s judgment
and remanding for a determingtion of whether Dimmitt had an equitable insuradle interest in the
manufactured home that may entitle her to recover agang Progressive under the owner palicy. The
mgority determined that Dimmitt did not comply with the titling Satutes and pursuant to the datutes and

prior case law, Dimmitt did not possess an ownership or insurdble interest aufficdent to dlow for
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recovery under the Progressive palicy. The mgority determined, however, that the public policy behind
Missouri’ stitling Satutes wias “unguided” and that courts hed previoudy taken an absolutist gpproach in
drictly condruing the datutes and the court determined equity should override the Satutes and prior
judicd recognition of the necessity for drict condruction of these datutes The mgority decided thet
the case before it presented unique facts that dlowed for ardaxation of the Satutory requirements. The
dissent issued a strong opinion disagreaing with the reasoning and result of the mgority.

Progressive sought trander because of the importance of the gppdlae court's andyss and
result, in that, the mgority ignored the dear Satutory language requiring srict compliance with the titling
dautes and the mgority ignored long-danding precedent recognizing the importance of drict
compliance and the public palides behind the legidaure sactions. The opinion will affect many arees of
the law induding issues in the aress of contract, Satutory and insurance condruction and interpretation.
This court accepted trandfer and Progressive has filed this subdtitute brief that addresses nat only the
actions of the trid ocourt in avarding judgment in favor of Progressve but dso the issues and palicy

concernsraised by virtue of the court of gpped’s mgority decison.
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POINT RELIED ON

THE TRIAL COURT DID NOT ERR IN GRANTING SUMMARY
JUDGMENT IN FAVOR OF PROGRESSVE BECAUSE PROGRESSVE
SHOWED THE ABSENCE OF ANY GENUINE ISSUE OF MATERIAL
FACT AND SHOWED ENTITLEMENT TO JUDGMENT AS A MATTER
OF LAW IN THAT DIMMITT NEVER RECEIVED A PROPERLY
ASSGNED TITLE FOR THE MANUFACTURED HOME IN
ACCORDANCE WITH MISSOURI LAW AND THUS SHE ACQUIRED NO
OWNERSHIP OR INSURABLE INTEREST IN THE MANUFACTURED
HOME AND WAS NOT THEREFORE ENTITLED TO ANY COVERAGE
UNDER THE PROGRESSVE INSURANCE POLICY FOR DAMAGE TO
THE MANUFACTURED HOME OR PERSONAL PROPERTY OR FOR
ADDITIONAL LIVING EXPENSES.

Kesov. Kesp,

306 SW.2d 534 (Mo. 1957).

Fayod v. Shdter Ins Co.,

689 SW.2d 724 (Mo.App. E.D. 1985).

Puritan Ins. Co. v. Y aber,

723 SW.2d 98 (Mo.App. E.D. 1987).

Horton v. State Farm Fre & Caaudty Co.,

550 SW.2d 806, 809 (Mo.App. E.D. 1977)



Section 700.320.1 R.SMo

Section 301.210 R.SMo.
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ARGUMENT
THE TRIAL COURT DID NOT ERR IN GRANTING SUMMARY
JUDGMENT IN FAVOR OF PROGRESSVE BECAUSE PROGRESSVE
SHOWED THE ABSENCE OF ANY GENUINE ISSUE OF MATERIAL
FACT AND SHOWED ENTITLEMENT TO JUDGMENT AS A MATTER
OF LAW IN THAT DIMMITT NEVER RECEIVED A PROPERLY
ASSGNED TITLE FOR THE MANUFACTURED HOME IN
ACCORDANCE WITH MISSOURI LAW AND THUS SHE ACQUIRED NO
OWNERSHIP OR INSURABLE INTEREST IN THE MANUFACTURED
HOME AND WAS NOT THEREFORE ENTITLED TO ANY COVERAGE
UNDER THE PROGRESSVE INSURANCE POLICY FOR DAMAGE TO
THE MANUFACTURED HOME OR PERSONAL PROPERTY OR FOR

ADDITIONAL LIVING EXPENSES

The issue in this case is whether the trid court correctly granted summary judgment in favor of

Progressive finding Dimmitt is not entitled to damages because SHE hed no inurable interest in the
manufactured home a@ther a the time she purchased the insurance palicy or a thetime of loss The trid
court determined that Missouri’ s titling Satutes for motor vehides and manufactured homes are drict in
requiring title to be exchanged a the time of purchase and the purchaser is required to obtain proper
title from the Department of Revenue and fallure to comply with these Satutes renders the sdle void.
Thetrid court dso determined that Missouri courts have uniformly drictly construed these datutes and
have determined thet if title is not properly obtained, then no ownership or insurable interest exids. The

gopdlate court recognized that the trid court was correct and that under the evidence presented and in
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light of exiging law, Dimmitt had no insurable interest and was not entitled to damages pursuant to the
Progressve palicy. The mgority determined that perhaps Missouri should rdax the drict Satutory
requirements regarding obtaining title and indead recognize an equitable insurable interest in cartain
gtuations. Progressive sought trandfer to this court because the gppdlate court mgority opinion ignores
proper satutory condruction and long-standing public policy recognition of the necessty for drict
datutory condruction of Missouri’ stitling Satutes.

Previous to the gppdlate court opinion in this case, Misouri’s mandatory titling datutes were
judiadly drictly condrued to require trandfer of title a the time of sdle and regidiry of thetitlein order to
show aright of ownership and possession resulting in an insurable interest in the property. The gopdlae
court declared ex mero motu thet prior judicid interpretations finding no insurable interest without a
vaid catificate of title were absolutis and the public polices supporting enforcement were unguided.
The opinion conflicts with prior opinions in the aress of datutory, contract and insurance condruction
and intepretation.  The opinion conflicts with prior gpinions by halding that the public palicy
encouraging insurance agreaments should override the palice-power public palides found in the drict
titling dautes  The opinion conflicts with prior opinions by holding that equity should override the
dautory titling requirements and courts should be able to recognize, in cartain cases an equitable
insureble interest for purchasers of manufactured homes when purchasars fall to properly obtain title
By judiad fiat in conflict with prior opinions, the gppdlate court drains to dlow for recovery under an
owner insurance palicy by cregting anew category of equitable insurable interests rdaing to a purchase
of property deemed void by saute. The gopdlate court opinion usurps dear legiddive intent and
conflicts with prior opinions and cregtes chaos and confuson in the arees of motor vehide and

manufactured home titling cases, legiddive interpretation cases and insurance condruction cases by
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cregting a narrow exception for cartain mobile home purchasers but not for others or for those buying
motor vehides
Standard of review

This court in reviewing the grant of summary judgment in favor of Progressive reviews the
record in the light mogt favorable to Dimmitt. This court's review is essantidly de novo and the ariteria
on goped for teting the propriety of summary judgment isthe same as employed by thetrid court. The
propriety of summary judgment is purdy an issue of law and facts sat forth by afidavit or otherwise in
support of the mation for summary judgment are taken as true unless contradicted by the non-moving
party’s response to the summary judgment motion.  This court will uphold the trid court’s grant of
summay judgment where there is no genuine disoute of materid fact and the movemeant is etitied to

judgment as amatter of law. ITT Commercid Fnance Corp. v. Mid-America Maine Supply Corp.,

854 SW.2d 371, 376 (Mo. banc 1993).

Factual background
On Jnuary 1, 1999 a 1971 manufactured home titled to Rdph and Shirley Schwartz was
dameged fdlowing a large snowdorm.  Jennifer Dimmiitt had purchasad the manufectured home from
Wayne Decker by making monthly payments beginning in April of 1997 and ending in May of 1998.
She recaved title from Wayne Decker in April 1999 showing the title owners to be Radph and Shirley
Schwartz. Wayne Decker's name does not gppear on thetitle. Dimmitt did not presant the title to the
Depatment of Revenue. Missouri law reguires that manufactured home owners make gpplication to the

Depatment of Revenue for title in the same manner as automobile owners and the same pendlties goply

for falureto comply.
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Dimmitt filed suit agang Progressive seeking coverage pursuant to the owner palicy she had
previoudy purchased. Progressve denied coverage and sought summeary judgment because Dimmitt
never obtained title to the manufectured home in accordance with Missouri statutes and therefore failed
to acquire an ownership or insurable interest. Dimmitt did not contest the facts assarted in the summary
judgment moation. Insteed, Dimmitt argued thet though she had failed to take title in accordance with the
rdlevant datutes, she should not be predluded from recovery because she took condructive ddivery of
the title and she had a pecuniary interest suffident to rise to the levd of an insurable interest.  Both
asations fal in light of the dear statutory languege and judicid precedent. Though Dimmitt hes three
paints relied on in her brief, paints two and three are not found in the argument portion of the brief and

are therefore waived, Bopp v. Spanhower, 519 SW.2d 281 (Mo. 1975), and even if somehow

presarved, the issue of whether she obtained an insurdble interest is digpogtive in her dams for
dameges in dl three points and accordingly, Progressve has addressad the centrd issue by responding
with agngle point rdied on.
Missouri’stitling satutes

By datute the sale of manufactured homes are governed by the same rules as those involving the
sdeof motor vehidles Section 700.320.1 datesin part:

The owner of any new or usad manufactured home, as defined in Section 700,010, shdll

meke goplication to the Director of Revenue for an officd catificate of title to such

manufactured home in the manner prescribed by law for the acquigtion of certificates of

title to motor vehides, and the rules promulgated pursuant thereto. Al fees required by

Section 301.190, RSMo. for the titling of mator vehides and dl pendties provided by
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law for the falure to titte motor vehides shdl goply to persons required to make
application for an offidd catificate of title by this subsection.
(App. A-12)) Section 301.190.1 requires thet gpplication for a cartificate of ownership must be mede
within 30 days after acquigtion.  Section 301.210.4 dates
It shl be unlawful for any person to buy or sl in this date any mator vehide or traler
regidered under the law of this date, unless, a the time of the ddivery thereof, there
shdl pass between the parties such certificates of ownership with an assgnment thereof,
as provided in this section and the sde of any motor vehicle or traller registered under
the laws of this date, without the assgnment of such catificate of ownership, dhdl be
fraudulent and void.
(App. A-10-11)
The legidaure firg enacted dautes regarding manufactured homes in 1972 in Chepter
700. In 1985, the legidature enacted Section 700.320 regarding certificate of title requirements
and pendties for manufactured homes and spedificaly incorporated the motor vehide titling
datutes found in Chapter 301. Contained in the same Senate Bill in 1985 (Senate Bill 152) was
some dean-up language for Chapter 301 induding remova of manufactured homes from the
definition of traller because the titling datutes for manufactured homes could now be found in
Chapter 700.
This legiddive higory shows that prior to the 1985 amendmant of the dfinition of
“traler” and the enactment of Section 700.320 for which there was no predecessor,
manufactured or mohile homes, as defined in Section 700.010(5) were subject to the same

titling requirements as were maotor vehides as provided in Section 301.210. By amending the
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traler definition in the same Senate Bill as the enactment of Section 700.320.1 that requires
manufactured homes to be titled in accordance with the laws regarding motor vehides, the
legidature was merdy deaning up the motor vehide ddfinition of “trale” to dlow for soedific
datutes regarding manufactured homes to be found in Chapter 700. The legidaure' s gpedific
adoption of motor vehide titling requirements and pendties within the manufactured homes
datutes evidences adear legiddive intent to continue the Srict satutory condtruction and public
policy recognition regarding these types of property.
Judicial interpretation of Missouri’stitling satutes

Missouri courts have determined thet the sales of motor vehides are in adass of their own with
different requirements from those concerning the sdles of other chettds. The courts have determined
that courts and the public must recognize and be bound by the legidature s action and its effect on the

rights of sllersand purchasers. RT. Moore v. State Fam Mutual Automobile, 381 SW.2d 161, 167

(Mo.App. SD. 1964). See, Okdlo v. Bbeebe, 930 SW.2d 40 (Mo.App. W.D. 1996)(court again

recognizing that a buyer who did not recaive oatificate of title as part of his sdes transaction did not

acquire the right to ownership or possesson); Rockwood Bank v. Camp, 984 SW.2d 868, 872

(MoApp. ED. 1999)(the court determining that plantiffs were not entitled to damages for loss of use
of ther recregtiond vehide because they never obtained proper title). Missouri courts have Seadfastly
determined that without title one does not obtain an ownership or insurable interest in these types of

persond propety. Kdso v. Keso, 306 SW.2d 534 (Mo. 1957)(insurable interest question as it

relates to loss coverage is not controlled by the generd principles or cases rdaing to other forms of

property), Gorman v. Farm Bureau Town & Country Ins Co. of Missouri, 877 SW.2d 519 (Mo.App.

W.D. 1998), Faygd v. Shdter Ins. Co., 689 SW.2d 724 (Mo.App. E.D. 1985), Puritan Ins Co. v.
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Yarber, 723 SW.2d 98, 100-102 (Mo.App. E.D. 1987)(gpplying the same andyss with respect to a
mohbile home traller). Courts interpreting these Satues require grict compliance rigidly enforced due to

the unique nature of mator vehidesin our sodety. Panettiere v. Panettiere, 945 SW.2d 533, 540, 541

(Mo.App. W.D. 1997).

Dimmitt argues that the Progressive palicy definition of insurabdle interest determines whether she
Is entitled to prevall. However, this argument has been spedificdly rgected. Absolute technicd
compliance with the datute rdating to trander of title is required otherwise the e is fraudulent and

void. Horton v. State Farm Fre & Casudty Co., 550 SW.2d 806, 809 (Mo.App. E.D. 1977). In

Horton, the plaintiff sought recovery under an insurance palicy on a vehide tha the plantiff had not
obtained proper titte. The plaintiff argued that lack of ownership does not equate to lack of insurable
interest. The court rgected this argument and found that a violation of Section 301.210 predudes the
purcheser from obtaining ownership of the vehide and dso predudes the individud from having an
insurable interest therein.  The court determined that the insurable interest quedtion as it rdates to loss
coverage is not controlled by the generd principles or cases rdding to other forms of property.
Horton, 550 SW.2d at 810; Kdso v. Kdso, 306 SW.2d 534 (Mo. 1957), Puritan, 723 SW.2d at
100-102.

In Kelso, this court determined that under the provisons of Section 301.210, there can be no
vaid sde of a usad automobile unless the holder of the certificate of ownership endorses thereon an
assgnment and ddivers the title to the buyer a the time of possesson trander and the buyer mus
promptly present the catificate with an gpplication for regigration to the Department of Revenue
Director. Kdso, 550 SW.2d at 538. In Kdsp, this court determined thet one who atempts to

purchase a used automobile without obtaining assgnment of the cartificate of ownership as required by
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the datute acquires no title whatsoever and has no insurable interest in the automobile. Keso, 550
SW.2d at 538.

Dimmitt did not offer any evidence in oppodtion to Progressve's mation for summary
judgment. She concedes that the manufactured home and her persond property were dameaged
falowing a snowstorm on January 1, 1999. She admits though she made monthly payments to Wayne
Decker on the manufactured home during 1997 and 1998, she did not recaive possesson of the title
until April of 1999. She admits that the title shows the owners to be Raph and Shiley Schwartz and
that she never presented an goplication for title to the Department of Revenue. As Dimmiitt offered no
evidence in oppostion to Progressve s mation, there exigts no disouted genuine issues of materid fact
and under the law, Progressive is entitled to judgment as a mater of lav as Dimmitt can show no
ownership or insurable interest under the Progressive policy and she therefore cannat recover for
dameage to the manufactured home or her persond property or for daimed additiond living expenses

In Faygd v. Shdter Ins Co., 689 SW.2d 724 (Mo.App. E.D. 1985) the court held

that the requirements of 301.210 are mandatory police regulations that must be construed to accomplish
the legidative purpose of atempting to prevent fraud and decat in the e of vehides and to hamper the
traffic of golen vehides. Under Missouri law, a palicy insuring property againg loss or destruction may
not be enforced unless the insured has an insurable interest in the property a the time of the insurance
policy issuance and at the time of the loss Faygd, 689 SW.2d a& 726. The question of insurable
interest as it reaes to loss coverage of a vehide is not controlled by the generd principles or cases

related to other forms of propety. Faygd, 689 SW.2d at 726. Cf. Dewitt v. Ameican Family

Mutud Ins. Co., 667 SW.2d 700 (Mo. banc 1984)(loss was sustained to ahouse). A purchaser of a

vehide who does not comply with the grict requirements of Section 301.210 obtains no insurabdle
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interest in the vehide. The court determined that any actions or omissons by the insurer cannot waive a
public palicy requirement thet an insureble interest exigds. Faygd, 689 SW.2d a 727. In Puritan Ins
Co. v. Yarber, 723 SW.2d 98, 100-102 (Mo.App. E.D. 1987) the same andys's and recognition of
public policy was goplied to amohile hometraler.
Summary judgment was properly awarded to Progressve
In order for Dimmitt to prevall under an action to recover under the palicy of insurance for loss
she mud prove that that she had an insurable interest in the property a the time of the contract of

insurance and & the time of loss Gorman v. Faam Bureau Town & County Insurance Company of

Missouri, 877 SW.2d 519, 522 (Mo.App. W.D. 1998). Though Dimmitt pad for and received
possession of the manufactured home, she never recaived properly assgned title to it and therefore she
never obtained an ownership or insurabdle interest.  She never recaived a properly assgned title from
Wayne Decker and she never goplied for titte The dautes and cases require drict mandatory
compliance with the purchese and titling of mator vehides and manufactured homes Having falled to
fallow the law, sheis preduded from recovering againgt Progressive under any theory for damage to the

manufactured home or her persond propearty or for additiond living expenses. Kelso v. Kelso, 306

SW.2d 534 (Mo. 1957), Faygd v. Shdter Insurance Co., 689 SW.2d 724 (Mo.App. E.D. 1985),

Puriten Ins Co. v. Yarber, 723 SW.2d 98 (Mo.App. E.D. 1987), RT. Moore v. Siate Farm Mutud

Automabile Ins. Co., 381 SW.2d 161, 167 (Mo.App. S.D. 1964).

The dangersand concernsregarding the appelate court decison in thiscase
The gppdlate court concedes that Dimmitt is not entitled to rdief in her breach of contract
action agang Progressve if the court follows the dear language of the contralling titling Satutes, case

law and rdevant insurance policy. However, the gopdlate court decided to “rather than take an

23



absolutis goproach thet is conggent nether with equity nor with an efident public palicy, this court
explores the possihility of an equitable solution to the public policy aspects’ of this case presumably
because the court decides in the opinion thet the finandidly needy have fdlen vidim to “Missouri’s
unguided public palicy aganst them.”

The danger of this caseis not only the sdlective ad hoc result-oriented case, but the wide swath
the court’s opinion cuts across many long-ganding and wdl-principled aress of the law. In trying to
make a result far to one, the court ignores the voices of many. Our legidature has determined thet in
the name of our public good and wdfare, title shdl be passed a the time of purchase for motor vehides
and manufactured homes.  Missouri courts have steadfadtly determined that without title one does not

obtain an ownership or insurable interest in these types of parsond property. Kdso v. Kdso, 306

SW.2d 534 (Mo. 1957)(insurable interest question as it rdaes to loss coverage is not controlled by

the generd principles or cases rdding to ather forms of property), Gorman v. Farm Bureau Town &

Country Ins. Co. of Misouri, 877 SW.2d 519 (Mo.App. W.D. 1998), Faygd, 689 SW.2d at 726,

Puritan, 723 SW.2d at 100-102.

The opinion conflicts with cases recognizing that where a datute is absolute and makes no
exogptions in favor of those laboring under a disdhility, the gopdlate court cannat introduce any
exogptions into the gatute on the ground of inherent equity or because the court determines that under
the guise of fairness or reason, gpplication of a gatute should not run againg aparty in aparticular case.

Farbanksv. Long, 4 SW. 499 (Mo. 1887). Inthe matter of dassfication for purposes of legidation,

the legidature is deemed to have broad discretion that cannot be revised by this court merdly because a

court may think the legidaiure's discretion has been unwisdy exerdsed. Sate Ex Inf. Bareit, Atty.

Gen., Ex Rd. Bradshaw v. Hedrick, 241 SW. 402 (Mo. banc. 1922). The gpplicable titling Satutes
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do not creste exceptions for those who may not follow the law. A datutory exception cannot be
cregted jugt because the court feds gpplication of the datute in a particular caseis not far. McPkev.

Friedman Loan & Mercatile Co., 227 SW. 856 (Mo.App. E.D. 1921).

The gppdlate court labds the legidature s exerdse of its lavful police power in enacting drict
titling Satutes regarding automohiles and manufactured homes as unguided. However, the court violates
Artide Il 8 1 (sspardtion of powers prohibiting exercise of power properly beonging to other branch)
when it endeavars to find an avenue of recovary for Jennifer Dimmitt when the generd assembly hes
legidated otherwise. The opinion is contrary to prior opinions, in that, the legidaure is the find arbiter
of proprigty, policy and judice of legidaive dassficaions and the wisdom or necessity of legidaive

dassficaion is not for the gppdlate court. Arndld v. Hanna, 290 SW. 416 (Mo. banc. 1926). The

legidature provides law and regulations and ordinances for the public good. Rhodesv. Bdll, 130 SW.
465 (Mo. 1910).
The legidature within its condtitutiond Satutory power determines what is for the public good—

not the court. Bader Redlty & Invesment Co. v. . Louis Housng Authority, 217 SW.2d 489 (Mo.

banc. 1949). Whether a datute is wise or unwise, reasonable or unreasonable, conditutiond or
unconditutiond is not for the court to decde. This opinion conflicts with other digtrict court opinions.

In re H--S-, 165 SW.2d 300 (Mo.App. ED. 1942)(this court is to refran from expressng

individudidic views on matters of public palicy), Sate v. Rilkinton 310 SW.2d 304 (Mo.App. SD.
1958)(the function of this court is to declare, goply and enforce the law as it is written and not to
legidate by judiad fit).

This court has long recognized that courts cannot venture upon the dangerous path of judicd

legidation to supply omissons or remedy defects in maters committed to the legidative branch. Sate
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ex rd. Crow v. Wes Sde &. Ry. Co., 47 SW. 959 (Mo. 1898). Courts are not authorized to indulge

in judidd legidation even though it may be done under the guise of liberd condruction. Where the
language of a dauteis plain and unambiguous the court mugt give effect to the datutes as written. State

exrd. Jengnv. Sedric, 216 SW.2d 152 (Mo.App. E.D. 1948). This court cannot resort to relaxing

the titling atutes to recognize an equitable exception for one  If a court thinks the legidature is
abolutist or exceedingly paterndidic, the cureis not to ad hoc judicidly legidae but ingteed, the gpped
must be left “to the legidature, or to the bdlot box, not to the judidary. The latter cannot interfere

without usurping powers committed to another department of government.” Powdl v. Pennsylvania,

127 U.S. 678 (1839).

Missouri’ s titling Satutes are enacted in the exercise of the police power of the date and they
are to be condrued as protecting the economic wdfare, peace, hedth, ssfety and mords of the
inhabitants of this date. Courts must concede and recognize that the legidature and not the court,
possesses the power to enact a police power Satute with the design of preventing and correcting an evil

thet the legidature concalvesto exig. Blind v. Brockman 12 SW.2d 742 (Mo. 1928). Courts cannot

interfere with the lavful action of the legidative branch unless the action teken is dearly contrary to some

conditutiond mandate. Sate ex rdl. Jones v. Atterbury, 300 SW.2d 806 (Mo. banc. 1957). While

the court does guard the condtitutiond rights of the ditizens againg mere arhitrary power, Satutes should
be recognized and enforced as embodying the will of the people unless they are pdpably a vidlation of

the fundamental law of the condtitution. Hal v. Kauffman, 189 SW.2d 276 (Mo. 1945). The appdlate

court did not address any condtitutiond implicationsin this case because none exis.

The gpinion conflicts with cases recognizing the maxim, ignorantia legs non excusat, <o firmly

entrenched in our legd sysem and indead now shifts the burden of knowledge of and compliance with
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the law, not on the parties to the purchase and sdle of motor vehides and manufactured homes, but
indead to the inurers  However, the opinion conflicts with prior opinions recognizing thet dl persons
who have contact with reference to maters faling under the mantle of police power regulaions are
deamed to have knowledge or and are presumed to know the provisons of the regulations Lazare v.

Hoffman 444 SW.2d 446 (Mo. 1969), Kansss City v. LaRose, 524 SW.2d 112 (Mo. banc

1975)(ignorance of the law or midtake of law is no excuse Snce evaryoneis presumed to know the law

of the land, both common and dautory), Waker v. City of & Louis, 15 Mo. 563

(M0.1852)(ignarantia legs non excusat o firmly established in this country’ s jurigorudence).

The gppdlate court ingppropriatey and improperly atempts to judicdly legidate an exception
into Missouri’ s titling datutes by juxtaposng and preempting the public policy of preventing fraudulent
tranders of mator vehides and manufactured homes with the public policy of encouraging insurance
agreaments. However, the opinion conflicts with prior opinions recognizing thet the legidaure s lawful
exerdse of police power ovarides the public policy encouraging insurance agreaments as private rights
are ubject to the valid exerdse of police power by this gate for the public good and the freedom to

contract is subject to the legidaure s vaid exercise of palice power. Borden Co. v. Thomason, 353

SW.2d 735 (Mo. banc 1962), Ex parte Lockhart, 171 SW.2d 660 (Mo. banc 1943), Gold Cross

Ambulance and Trander and Standby Sarv., Inc. v. City of Kansas City, 705 F.2d 1005 (8th Cir.

1983)(there is no absolute right to contract free of sate regulaion under the police power). The police
power extends to conditions that bear a subdantid rdaion to the public hedth, mordity, sfety or
welfare. Police power, in the broadest sense, encompasses every regulation and hence redtriction on the

use of private propety. Sae v. McKdvey, 256 SW. 474 (Mo. banc 1923). There is no

precondition that the legidation aways protect againg apublic danger. Ex Pate Williams, 139 SW.2d
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485 (Mo. 1940). Furthermore, the court’s duty is to interpret the policy and not remake it to suit the

court’s or a party’s needs. Brugioni v. Mayland Casudty Co., 382 SW.2d 707 (Mo. 1964), Eage

Sa Ins Co. of Ameicav. Family FunInc,, 767 SW.2d 623 (Mo.App. W.D. 1989).

The Misouri legidaure enacted dear Satutes regarding titling requirements for motor vehides
and manufactured homes. The gpinion conflicts with prior opinions recognizing thet this court’s function
IS not to legidae but to dedlare the law as discovered in the Satutory texts and courts must leave and

interpret the law as written until the legidaiure amends or dtersit. Lemadersv. Willman, 281 SW.2d

580 (Mo.App. ED. 1955). Sae Board of Regidration for the Hedling Arts v. Bodon, 72 SW.3d

260 (Mo.App. W.D. 2002)(dl canons of gatutory interpretation are subordinate to the requirement thet
this court determine if possble the intent of legidature from the languege of the provisons and congder
the words as used in the plain and ordinary meaning), Brant v. Brant, 273 SW.2d 734 (Mo.App. E.D.
1955)(this court cannot usurp the legidaive function and by condruction rewrite a Satute), Goodrich

Slvertown Sores of B. F. Goodrich Com v. Braghear Freight Lines, Inc., 198 SW.2d 357 (Mo.App.

E.D. 1946)(this court has a duty to enforce the Satutes as they are written regardless of this court’'s
own views as to the wisdom of degrability of the gatute and this court has no authority to enlarge or

restrict scope of atutes by judiad legidation by condruction), Sate of Missouri v. Addington, 12 Mo.

App. 214 (Mo App. ED. 1882)(this court usurps its jurisdiction by inquiring into wisdom or policy of
datute enacted under lawful legidative police power or to undertake to supercede the discretion of the
legidature).

If Missouri isto recognize a cause of action for acontract purcheser possessing an equitable but
not legd interest in a manufactured home or motor vehide, thisis a matter |eft for the legidature and not

the courts. See Powdl v. American Moators Carp., 834 SW.2d 184 (Mo banc 1992).  If the
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legidature had intended an exception, the Satutes would provide for one Missouri law does not

guarantee rdief to evary desarving plantiff. Zaft v. i Lilly & Co., 676 SW.2d 241, 246 (Mo. banc

1984), O'Ndill v. Claypodl, 341 SW.2d 129 (Mo. 1960). Any exception to Missouri’ stitling Satutes

fdls under the legidature s lavful use of police power through enacting datutes “If it is believed that
the one year datute of limitationsis too brief, the way to increase the limitations period, aswas indicaed
by the legidature' s enactment of section 537.021, is through amendment by the legidaure, not by

judigd fia.” Johnson v. Akers, 9 SW.3d 608, 610 (Mo. banc 2000). Courts should not engagein ad

hoc judicd legidation that brings this case “into the same dass as a redtricted railroad ticket, good for

this day and train only.” Smith v. Allwright, 321 U.S. 649, 669 (1944). Indead courts should

recognize caution and judidd redrant and leave any maters of excegption to the legidaure.  “If
Missouri were to recognize these additiond causes of action, ther adoption should be accompanied by
a caefully planned and wdl-though-out scheme for handling the additiond separate, but rdated,
questions that will be crested and the ensuing legd issues that will develop in connection with those
dams Embarking into a new area of litigation such as this lends itsdf better to progpedtive legiddive
enactment then to the case-by-case, issue-by-issue approach that this Court would be required to
undertake if these causes of action were to be recognized by common law decisons” Zdft, 834
SW.2d a 190.

In this case the gppdlate court opinion is dangerous in that the recognition of an equiteble
insurable interet will carry over into the motor vehidetitling and insurable interest andyds  The Satutes
regarding the titling requirements for motor vehides and manufactured homes are identicd as are the
public palices behind the Satutory enactments and drict condruction. The goplication of the gppdlate

court’s equity arguments can be argued to goply any time the result of drict datutory compliance is
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deamed unfar. If this exception is dlowed, many more will be argued. Equity cannot preampt,
espedidly when Dimmitt never sought to invoke the equity juristiction of the court.

Dimmitt sued seeking damages pursuant to the Progressve insurance palicy. A court’sjudicd
power is st in mation by the petition filed by Dimmitt and the court only possesses the juridiction or
power to decide quesions presented by the parties through ther pleadings. Riggs v. Mo 128

SW.2d 632 (Mo. banc. 1939), Sae ex rd. McManus v. Muench, 117 SW.2d 25 (Mo. 1909). A

court, ex mero moty, cannot decide issues not presented by the parties in thair pleadings. Lugthans v.

Weashington Univ., 894 SW.2d 169 (Mo. 1995), Clay v. Missouri Highway and Trangp. Com'n 951

SW.2d 617 (Mo.App. W.D. 1997), Vangundy v. Vangundy, 937 SW.2d 228 (Mo.App. W.D.

1996). Dimmitt filed an action in law only and never sought any equiteble rdief.  Furthermore, she
never asked the trid court to determine “whether a contract purchaser has a pecid property interest or
equitable intere”, this question was thought up by this court ex mero motu and noted to be one of fird
impresson.  The opinion conflicts with cases finding that a paty mus recover according to the

dlegationsin proof or not a dl. Black v. Ealy, 106 SW. 1014 (Mo. 1907), Grimes v. Armdrong,

304 SW. 793 (Mo. 1957)(plaintiffs who & trid sought only to establish themsdves possessaing full fee-
ample title could not change theory on goped to advance theory that they had acquired an easement),

Huter v. Birk, 439 SW.2d 741 (Mo. 1969), Marris v. Kansas City, 391 SW.2d 198 (Mo.

1965)(court will refuse to condder result where to do so would dlow presentation of theory for firgt
time on gpped). A judgment given without natice and the opportunity to be heerd passesses none of
the atributes of a judidd detemination and it Smply judida usurpaion and oppression, a mere

arbitrary edict, and in defiance of audi dterampartem Troyer v. Wood, 10 SW. 42 (Mo. 1888).
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The opinion conflicts with prior opinions recognizing that neither law nor equity can be
invoked to redress awrong that has resulted from the injured party’s own wrongful and illegal conduct.

DeMayov. Lyons, 216 SW.2d 436 (Mo. 1949). Under the in pari ddicto doctring, Jennifer Dimmitt

forfated her rights to recovery againg Progressive because the Missouri legidaure deemed her conduct

fraudulent and void. Section 700.320.1, Section 301.210, Horton v. State Farm FHre & Casudty Co.,

550 SW.2d 806, 809 (Mo.App. E.D. 1977), Okdlo v. Besbe, 930 SW.2d 40 (Mo.App. W.D.

1996), Rockwood Bank v. Camp, 984 SW.2d 868, 872 (Mo.App. E.D. 1999). If equity gpplies,

Dimmitt's dam falls as her conduct in contravention of the titling Satutes cannot form a bed's for

recovery. Schoenev. Hickam 397 SW.2d 596, 602 (Mo. 1966)(no court will lend its ad to a party

who founds a cause of action upon anillegd at asthisis a prindple founded on public policy nat for the

sake of the defendant but for the law’ s sske and that only), Kansas City Operating Corp. v. Durwood,

278 F.2d 34, 357 (8th Cir. 1960)(one whose conduct is fraudulent forfats dl rights in lav and

equity),Sendbathe v. Williams, 552 SW.2d 251, 255 (Mo.App. E.D. 1977)(court recognized

legidature enacted datutes rdaing to insurance brokers in order to protect the public from fraud and
incompetency and no recovery in equity alowed for asde completed by one not properly licensed).
The opinion is basad at leedt in part and perhaps in grest measure on the percaived economic
digoaxity of the paties. This issue was raisad by the gppdlae court on its own and there is no
evidentiary support of judidd precedent dlowing for the economic Stuaion of a party dictate whether a
datutory requirement and pendty should gpply. Infact, judtice “does not make any diginction between
litigants, be they of high or low degres, rich or poor, Jaw or Gentile. Judtice cannot distinguish one from

the other.” Sae v. Ewan, 120 SW.2d 1098 (Mo. banc 1938), Fowler v. Burris, 171 SW. 620

(Mo.App. SD. 1914)(the defendant’s lidbility under the action pleaded isin no way dependent on the
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povety of the plantiff or the wedth of the defendant). See Missourians For Tax Jusice Education

Project v. Holden, 959 SW.2d 100 (Mo. banc 1998)(classfications based on wedth or poverty done

are not sugpect dassficaions under equd protection andyss).

These issues illudrae how devadating the gppdlae court's opinion can be if |eft as written.
The trid court correctly followed datutory condruction and judida precedent in finding that Dimmitt
hed no ownership or insurable interest in the manufactured home ettitling her to recovery under the
Progressive owner palicy. The gppdlate court conceded that pursuant to Missouri law, Dimmitt is not
entitled to recovery, however, perhaps the law should change because the result seems unfair. The
concarns and conflicts raised by Progressive illudirate how dameaging this opinion can be to many well-
edablished aress of the lawv. The legidature atutorily mandates thet the titling lawvs and pendties
pertaining to motor vehides be directly gpplicable to manufactured homes. Summary judgment is

gopropriate in favor of Progressve.
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CONCLUSON

For the above st forth reasons, Progressive respectfully requests that this court affirm summary
judgment in favor of Progressve  Jennifer Dimmitt never presanted evidence in oppogtion to
Progressve' s mation for summary judgment.  The snowstorm causing damage to the manufactured
home occurred on January 1, 1999. She admitted that she made monthly payments to Wayne Decker
from April 30, 1997 to May 30, 1998 but that she did not recaive any title to the manufactured home
until April 1999 and the title shows the owners to be Rdph and Shirley Schwartz. She dso admits that
she never goplied for title to the Department of Revenue. Under these facts and the datutes and cases
interpreting the purchase and titling of motor vehides and manufactured homes, Jennifer Dimmitt
obtained no ownership or insurable interest in the manufactured home and she therefore cannot recover
agang Progressive under any theory for damege to the manufactured home or her persond property or
for daimed additiond living expenses In accordance with Missourni’ s titling requirements and pendties

and judicid precedent, summary judgment is gppropriate in favor of Progressive.
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