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JURISDICTIONAL STATEMENT

This is an appeal from the denial of post-conwuittielief.

Edward Hoeber was convicted after a jury trial icBanan County Circuit Court
of two counts of statutory sodomy in the first degrg§566.062,RSMo(Supp.2006). On
January 13, 2010, the trial court sentenced Edveatrdo consecutive 40-year
imprisonment terms. On direct appeal, this Miss@aurt of Appeals/Western District
affirmed the judgment and sentence on May 17, 28dd issued its mandate on June 8,
2011.State v. Hoebe341 S.W.3d 145 (Mo.App.,W.D.2011).

Edward timely filed gro seRule 29.15 motion on March 24, 2010. On
September 6, 2011, counsel timely filed an amemadetion. The motion court held an
evidentiary hearing on May 3, 2013, and deniecfen September 25, 2013. Edward
timely filed a notice of appeal on November 1, 200h appeal, the Missouri Court of
Appeals/Western District affirmed the denial of posnviction relief on April 28, 2015.
Hoeber v. State2015 WL 1925414 (Mo.App.,W.D.4/28/15).

Upon Edward’s application, this Court ordered $fan of this case on August 19,

2015. Mo.Const.,Art.V,89; Rule 83.04. Thereforgigdiction lies in this Court.
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STATEMENT OF FACTS

In 2004, Edward Hoeber and Diana Hensley beganglétTr222,419). Edward
moved in with Diana and her 1-year old daughtev].5(TTr223,420). Eventually,
Edward and Diana ended their romantic relationdbip Edward continued to live with
Diana and S.M. (TTr223-224). Edward became S.ptitmary caregiver because of
Diana’s health issues (TTr224). Edward would badiness, feed, and entertain S.M.,
while Diana sat in the living room recliner almostind-the-clock (TTr225-226).

In 2007, Edward, Diana, and 4-year old S.M. mawe@19 North 19th Street, St.
Joseph, Buchanan County, Missouri (TTr223-224%h@ugh the home had a bedroom,
everyone slept in the living room—Diana in the meat, Edward on the couch, and S.M.
on the loveseat (TTr225-226). Edward continuelde&.M.’s caregiver (TTr226).

At one point, Diana had a doctor examine S.M.sitgéarea (TTr227). The
doctor gave Diana a cream that was to be appli&INb’s vaginal area twice daily
(TTr227-228). Diana had Edward apply the medicat@S.M., and, according to Diana,
Edward would use his finger to do so (TTr227-228).

In August 2007, Edward was arrested and jailedZ49,388,State’'sEx.6). At the

The record on appeal consists of: direct appeall file (DALF), trial transcript (TTr),
post-conviction legal file (PCLF), and post-coniaathearing transcript (HTr).
Appellant submitted Movant’s Exhibits (MEX) 1-4 a@dnd requests that the state
submit the State’s Exhibits referred to in thisehri

2S.M. was born on March 13, 2003 (TTr223,420).
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same time, S.M. was taken from Diana’s home anceplan foster care
(TTr227,231,262). S.M. told her foster mother abdmring sexually abused by Edward
(TTr262).

On September 13, 2007, S.M. met with Joyce Eatdserapist at Northwest
Missouri Child Advocacy Center (“CAC”) (TTr260,262Estes had S.M. identify body
parts and asked S.M. if anyone had touched her laengrshe didn't like (TTr264). S.M.
pointed to her vaginal area and bottom (TTr264hewEstes asked her if anyone had
touched her in those areas, S.M. said, “Eddie,’tiben said, “No he doesn’'t” (TTr264).
Estes asked S.M. if anyone told her not to talkualtee touching, and S.M. said,
“Mommy did;” her mother said, “Don’t talk about Eeédoecause he’s going to be
around” (TTr265).

On September 20, S.M. told Estes that Eddie waséeprivate area during her
bath (TTr266). Estes told S.M. that someone thotlgit S.M. might've been touched
somewhere in her private area, but S.M. resporitieripne is touching me. | don’t
know who is touching me” (TTr 266). Then, S.M.dsthat her mother told her not to
talk about Eddie (TTr266).

On September 28, Estes again asked S.M. abouhg4irr266). S.M. said that
Eddie washes her “pee pee” with a rag (TTr266tesasked S.M. if she’'d ever seen
Eddie’s “pee pee;” S.M. said she had touched i Wwé&r hand and tickled it, because
Eddie sleeps “butt naked” (TTr266).

Estes gave S.M. a pair of fully-clothed anatomdlls (Tr. 267). S.M. undressed

the male doll, pointed at the penis, and said, SThiEddie and this is his private”
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(TTr267). S.M. undressed the female doll, poiritethe vaginal area, and said, “This is
where Eddie touches me” (TTr267). Estes asked B$he liked it when Eddie touched
her private, and S.M. said, “yes....It feels goottickles” (TTr267). S.M. said that
“Mommy and Penny” also tickled her private (TTr285.M. said that she also tickles
Eddie’s penis, and he laughs (TTr267).

Before the October 10 counseling session, S.Msgef mother called Estes and
said that S.M. had a secret that she needed tBdtdk (TTr268). At the October 10
session, Estes asked S.M. if S.M. had a secretltd@Tr268). S.M. said, “Yeah. Eddie
has been touching me in my private area” (TTr2@8M. said that the touching
happened at home in her mother’s room (TTr268).

Estes asked S.M. if she knew why Eddie was ingaitl S.M. replied, “Mommy
said Eddie touched me, but he really didn’t. Edtign’'t touch me. If he does something
wrong, he will go to jail” (TTr268). Estes askedSif she wanted Eddie to go to jall,
and S.M. said, “No, | want him home till daddy geta of jail or prison” (TTr268).

Estes asked S.M. again whether anyone told heortatk about Eddie, and S.M.
said, “Mom did because she’s mad” (TTr268). Eatded S.M. who S.M.’s mother was
mad at, and S.M. said, “Me;” S.M. didn’t know whgrtmother was mad at her
(TTr268).

After the October 10 session, Estes continue@¢oSSM. weekly (TTr268).
Around Thanksgiving, S.M. returned to Diana’s hdnoen foster care (TTr231). On
December 18, Estes dismissed S.M. from counsddecpuse S.M. was doing well with

her mother (TTr169).

10
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On the night of January 2, 2008, Diana was slegipiriner recliner, and S.M. was
sleeping on the love seat (TTr231). Diana heakl $ell, “Stop it. Stop it” (TTr231).
Diana woke S.M. up and asked S.M. what was wroAgZ31). S.M. said, “Eddie hurt
me....He touched me down there....He touched my peeg(pé&e231). S.M. pulled
down her pajamas and showed Diana how Eddie toundedy touching her “pee pee
area” and moving her hand around (TTr231-232).

On January 4, Estes received a phone call frori&Worker and consequently
spoke to S.M. again (TTr269). Estes asked S.8Bheaf had something to tell Estes, and
S.M. pointed at her vaginal area and said, “Yeali&touched me here” (TTr269).

S.M. said that Eddie touched her with his hand, itHeappened in the kitchen, and that it
happened more than once (TTr269). S.M. said thdev$.M.’'s mother was asleep in
her chair, Eddie took her pajamas off and touchednlithout saying anything, (TTr269).

On January 16, St. Joseph Police Department Deteltenny Wilson performed
a videotaped forensic interview of S.M. at CAC (300-303,306). S.M. told Det.
Wilson where Eddie touched her and pointed at hgmal area (TTr308).

On January 22, S.M. met with Estes again andHstds that in S.M’s mother’s
room, Eddie told S.M. to lie down and put his handher “pee pee” (TTr270). S.M. said
that Eddie didn’t make S.M. touch him (TTr270).

On February 7, Det. Wilson met with Edward in {dilr309,321). After advising

Edward of hisMiranda rights® and receiving Edward’s waiver of those rights,.Det

3Miranda v. Arizona384 U.S. 436 (1966).

11
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Wilson wrote a 3-page statement based on what Etieat her (TTr314). Edward
signed and dated the bottom of each page of thens¢éat (TTr315,State’sEx.7).

In the statement, Edward denied touching S.M.sexal manner (State’sEX.7).
Edward said that S.M.’s mother asked him to appigicine to S.M.’s vaginal area,
which he did using a Q-Tip and when S.M.’s mothas\present (State’sex.7). Edward
said that he was willing to take a lie detectot (8¢ate’sEx.7). He also said that he was
a registered sexual offender based on a 1990 8islcase in which a 4-year old girl said
Edward lied on top of her; that he got 3 yearsgori®r that conviction; and that S.M.’s
mother, Diana, knew that he was a registered sefttaider (State’sEx.7). At the end of
the interview, Det. Wilson scheduled Detective §C€utates to perform a polygraph
examination of Edward on February 13 (TTr320).

On February 13, Det. Coates took Edward to amirg® room, gave Edward a
booklet of paperwork concerning the polygraph exetion, and left Edward there to
complete the paperwork (TTr353). Det. Coates thek Edward to the room where the
polygraph machine was set up (TTr354). Det. Coat# over aMirandarights form
and a permission form for the polygraph test withwgrd and explained how the test
worked (TTr354,356).

After a 4-6 minute break, Det. Coates placed thiggrgaph machine attachments
on Edward and administered a pre-test (TTr364-36®t. Coates showed the pre-test
results to Edward, told him the results indicateat the machine was working, and said,
“[S]o if there’s anything that you haven't told threvestigators or me here today, now

would be a good time for you to be honest with me !l me, tell me the truth about

12
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anything that you may have been involved in, paliidy about why you’re here today”
(TTr369). When Det. Coates asked, “Is there angttinat you feel that you need to tell
me with regard to the case that you're here onyt®dddward didn’t respond (TTr370).
After 20-30 seconds of silence, Det. Coates questidcdward about whether or not
Edward had more to tell him (TTr370). Over thetrzkours, Det. Coates questioned

Edward and did “rapport building” (TTr383). Edwarmained attached to the

polygraph machine, but Det. Coates never perforangalygraph test (TTr381,392-393).

Edward initially said that he didn’t touch S.M.adk (TTr375). After more
guestioning, Edward said that he touched S.M. deoto apply medication to S.M.
because of an infection (TTr378). Later, Edwaid #aat he touched S.M.in the
bathroom on two different times for a couple misutach time, while Diana was in the
other room (TTr379). Edward said he was sorryraetied help (TTr379-380).

After asking Edward if he had anything to add,.[Bxates wrote the following
statement based on what Edward said:

|, Edward Hoeber, state that | dated Diana Henfslegbout a year.
| lived with Diana in 2004, this is December, tq&anber 2005. Then |
would say | have lived with Diana off and on sifi@ecember of 2004. |
came to jail in August of 2007.

During the time | lived with Diana, she would hawe take care of
her daughter, [SM]. | would give her a bath anchebmes wipe her after
she got done in the bathroom. [SM] is 4, she bl next month.

About a month before | got arrested, we were liah§19 N. 9th.

13
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Around that time, there were two times where [SNpvin the bathroom
and had gotten off the toilet with her pants dowefore she would pull
her pants up | would rub her clitoris with my fimge She would kind of
laugh. | would rub her for about 2 minutes or &dana would be sitting in
the front room. | never told her anything abous.thAs far as | know,
Diana never knew.

| only did it two times. | am sorry for what | did really need help.

(TTr379,385,State’sEx.6).

Det. Coates had Edward read the statement outdnddold Edward to make any
corrections that he needed to make, but Edwardtditicke any (TTr387). Edward
initialed the beginning and end of the statemedtsaigned the bottom of the statement
(TTr385,387).

S.M. continued to meet with Estes regularly betwéebruary 22, 2008-January
20, 2009 (TTr270-272). On February 22, 2008, Sditl Estes, “Eddie told me to come
in the kitchen and then he touched me. He touamedh the living room, too. Eddie
told me to be quiet” (TTr270-271). On February 9. told Estes, “Eddie rubbed my
private area with his hand. It feeled (sic) go¢tTr271). On April 10, S.M. told Estes
that Eddie was “mean,” because, while sitting andbuch, “he touched me in my
private area” with his hand (TTr271). On Novemb@y S.M. told Estes that Eddie put

his finger in her private area (TTr271). Before ffanuary 20, 2009 session, S.M. was

again placed into foster care (TTr271-272). Oruday 20, Estes asked S.M. if there was

something in the bathroom that scared S.M., sinkk ®as having problems taking a
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shower at her foster home (TTr272). SM said thatwas scared, because Eddie
touched her private area in the bathtub at Diahaise (TTr272).

On March 12, 2009, the state charged Edward bynfydhformation with two
identical counts (I-11) of statutory sodomy in thiest degree, 8566.062,RSMo(Supp.
2006), for allegedly touching S.M.’s genitals witis hand between July 1-August 29,
2007; and two identical counts (11l-1V) of child hestation in the first degree,
8566.067,RSMo(Supp.2006) (DALF2,8-9,51-52,A9-A1(BM\4

On December 2, 2009, the state charged EdwardrstyA&mended Felony
Information with counts | and Il of first-degretasitory sodomy for allegedly touching
S.M.’s genitals with his hand between July 1-Audt&t2007, and, in the alternative,
counts Il and IV of first degree child molestati@®ALF5,16-17,51-52,54-55,A11-
Al12,A48). The state also charged Edward as a pffender, 8558.016.3,RSMo(Supp.
2005), in that he was convicted in 1990 in the Gitt. Louis of sexual abuse in the first
degreé (DALF16-17,A11-A12,A45).

A jury trial was held on December 7-8, 2009 (DAL&EFPCLF64,A4). The trial
court found Edward to be a prior offender (TTr60,IF64,A4).

At trial, S.M. was six years old and testifiedtttaddie” lived with her and her
mother and took care of her, because her motheldwvalo anything besides sit in her
chair (TTr209,211). She testified that Eddie tacther with his hand more than one

time when they were in the kitchen together (TTr218,219). Her mother, Diana, was

48566.100,RSM0(1986).
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in her chair when SM yelled for help, but Dianardidespond (TTr214,220).
S.M. was asked twice if she saw “Eddie” in thertmom, but both times, S.M.

said she didn’'t see him (TTr210,217). Diana ideadiEdward in the courtroom and

testified that Edward was the person who lived wigh and took care of S.M.; he was the

only “Eddie” that took care of S.M. (TTr225).

Det. Coates testified that Edward was told seuerads that he was free to leave
the polygraph room (TTr381). At any point, Edwaolild have asked to stop the
guestioning and to have the polygraph examinatmmduacted, but Edward never made
those requests (TTr380,407). According to Det.t€gneEdward never requested an
attorney or indicated that he wanted to stop tkerwew (TTr381).

Edward testified that he only actually lived wilimna and S.M. for two time
periods: March-August, 2004 and September 20@5maetime in 2006 (TTr419,421).
In 2006, he moved to another nearby house but mrely visited Diana and S.M. at
their home (TTr424,426-427). When Edward visiteel helped around Diana’s house
and took care of S.M. (TTr427). Sometimes, Edvemehnt the night at Diana’s home,
but not every night (TTr248).

Edward testified that he never touched S.M. inappately (TTr429). Edward
testified that he signed and filled out all thenfigrduring his interview with Det. Coates,
even though Edward had questions, because Edwani@avto just get the polygraph
examination over with and prove his innocence (B#t436). Edward testified that the
guestioning started civilly, but Det. Coates evaltjubegan yelling and cursing at

Edward, which made Edward nervous and scared (T7F488). Edward said that he

16

NV 20:0T - STOZ ‘€2 1aquwialdas - [4NOSSIN 40 LINOD ANTHANS - p3jid Ajediuoios|3



stood up three times during the interview and baigvanted to leave the room, but Det.

Coates responded, “If you leave, that means yaiey” (TTr440). So, Edward sat
back down and stayed in the room (TTr440). Edwestified that Det. Coates would
ask the same questions over and over, and Edwaedtexly denied touching S.M.
(TTr441). Edward testified that he eventually tBlét. Coates what he thought Det.
Coates wanted to hear—that Edward touched S.Mnaaded help (TTr441).

Before the case was submitted to the jury, the siamissed counts Il and IV of
first-degree child molestation (TTr467,DALF2,16-87-52,PCLF64,A4,A11-A12).

The court instructed the jury with Instructiond3{TTr467-470, DALF32-42).
These instructions included: Instruction 6—defaritof deviate sexual intercourse;
Instruction 8—verdict director for count | of firdiegree statutory sodomy; Instruction
9—converse to Instruction 8; Instruction 10—verdiicector for count Il (renumbered)
of first-degree statutory sodomy; and Instructidr3dconverse to Instruction 10
(DALF35,37-39,A13-A17).

The jury found Edward guilty of both counts offidegree statutory sodomy
(DALF1,-2,6,43-44,51-56,TTr505,PCLF64,A4,A37-A38@3A44). On January 13,
2010, the trial court sentenced Edward to two counsee imprisonment terms of 40
years on each count (DALF2,6,51-56,A37-A42).

With leave of this Court, Edward filed a noticeapipeal (DALF7,57-60). On

direct appeal, this Court affirmed the judgment aedtence on May 17, 2011, and issued

its mandate on June 8, 2011 (PCLF64,/8tate v. HoebeB41 S.W.3d 145 (Mo.App.,

W.D.2011).
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On March 24, 2010, Edward timely filepeo seRule 29.15 motion, Rule
29.15(b)(PCLF1,7-29,65,A5,A50). On September @,12@ppointed counsel timely
filed an amended motion, Rule 29.15(g)(PCLF1,6,3®5,A5,A51-A52). Edward
alleged that trial counsel was ineffective forifait 1) to object to Instructions 8 and
10—the verdict directors for counts | and Il afstrdegree statutory sodomy, because
Instructions 8 and 10 failed to specify a particuhgident of hand-to-genital deviate
sexual intercourse that occurred during the chgrpgeriod, thereby making it unclear as
to which incidents Edward was found guilty (PCLF8,65,A5); and 2) to present
testimony at sentencing of a mental health expadh as that of Dr. Bill Geis, regarding
the mitigating evidence of Edward’s mental disépi{PCLF33,53-58,65,A5).

The motion court held an evidentiary hearing on ag2013, and denied relief on
September 25, 2013 (PCLF4,63-69,HTr1,3,A3-A8). Rudhtimely filed a notice of
appeal on November 1, 2013 (PCLF4-5,70-72).

On appeal, the Missouri Court of Appeals/Westerstiit affirmed the denial of
post-conviction relief on April 28, 2015loeber v. State2015 WL 1925414
(Mo.App.,W.D.4/28/15). Upon Edward’s applicatiahis Court ordered transfer of this

case on August 19, 2015.
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POINTS
L

The motion court clearly erred in denying Edward’sRule 29.15 motion,
because the record leaves the firm conviction tha mistake was made, in that
Edward established that trial counsel failed to acts a reasonably competent
attorney and violated Edward’s rights to due proces, fair trial, a properly
instructed jury, a unanimous verdict, and effectiveassistance of counsel,
U.S.Const.,Amends.V,VI,XIV; Mo.Const.,Art.l, 810,18a),22(a), when counsel failed
to object to Instructions 8 and 10—the verdict directos for counts | and Il of first-
degree statutory sodomy, because Instructions 8 arid failed to specify a particular
incident of hand-to-genital deviate sexual intercorse that occurred during the
charging period after the state presented evidenag multiple acts of hand-to-genital
deviate sexual intercoursethereby making it unclear as to which incidents Edward
was found guilty. Edward was prejudiced, becausd counsel had objected to
Instructions 8 and 10 on the basis that these vercti directors failed to specify a
particular incident of hand-to-genital deviate sexal intercourse, the objection
would have been sustained; and but for counsel's éffectiveness, there is a
reasonable probability that the result of the trialwould have been different.

Barmettler v. State399 S.w.2d 523 (Mo.App.,E.D.2013);

State v. Gouched 11 S.W.3d 915 (Mo.App.,S.D.2003);

Strickland v. Washingtod66 U.S. 668 (1984);

State v. SchaaB06 S.W.2d 659 (Mo.banc1991);
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U.S.Const.,Amends.V,VI,XIV;
Mo.Const.,Art.1,8810,18(a),22(a);
88491.075,566.010,566.062,566.067,RSMo;
Rules 29.01,29.15;

MAI-CR3d 304.02,308.02,320.11,333.00.
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1

The motion court clearly erred in denying Edward’sRule 29.15 motion,
because the record leaves the firm conviction tha mistake was made, in that
Edward established that trial counsel failed to acts a reasonably competent
attorney and violated Edward’s rights to due proces, fair trial, individualized
sentencing, and effective assistance of counselSlConst.,Amends.V,VI, XIV,
Mo.Const.,Art.l, 8810,18(a), when counsel failed atentencing to present testimony
of a mental health expert, such as that of Dr. BilGeis, regarding mitigating
evidence of Edward’s mental disability. Edward wagprejudiced, because had
counsel presented such mitigating evidence and tambny, there is a reasonable
probability that the result of the sentencing wouldhave been different.

Cravens v. Stafb0 S.W.3d 290 (Mo.App.,S.D.2001);

Penry v. Lynaugh492 U.S. 302 (1989);

Strickland v. Washingtod66 U.S. 668 (1984);

State v. SchaaB06 S.W.2d 659 (Mo.banc1991);

U.S.Const.,Amends.V,VI,XIV;

Mo.Const.,Art.1,8810,18(a);

88537.036,558.016,565.024,566.062,566.100,566.687050,RSMo;

Rule 29.15.
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STANDARDS OF REVIEW (Arguments |-11)

Under Rule 29.15, a person convicted of a feldter @rial may seek relief in the
sentencing court for claims that: the convictiorsentence imposed violates Missouri
constitution and laws or the U.S. constitution)uding claims of ineffective assistance
of counsel; the court imposing the sentence wasoattjurisdiction to do so; or the
sentence imposed was in excess of the maximumrsengaithorized by law. Rule
29.15(a)(A50)Hudson v. State248 S.W.3d 56,58 (Mo.App.,W.D.2008).

A claim included in an amended motion is presefeecdppellate reviewHill v.
State 181 S.W.3d 611,620 (Mo.App.,W.D.2006).

Appellate review of a motion court’s decision inl®A29.15 proceedings is limited
to determination of whether the motion court’s fimgs and conclusions are clearly
erroneous. Rule 29.15(k)(A52). A motion court'si@ts are clearly erroneous if a full
review of the record leaves the appellate couth witlefinite and firm impression that a
mistake was mad&tate v. SchagB06 S.W.2d 659,667 (Mo.banc1991).

The right to the effective assistance of counsalfisndamental right guaranteed
to state defendant&ideon v. Wainwright372 U.S. 335,342-343 (1963); U.S.Const.,
Amends.VI,XIV; Mo.Const.,Art.1,818(a). To estaltlimeffectiveness of trial counsel, a
movant must demonstrate that counsel failed toosethe customary skill and diligence
that a reasonably competent attorney would haveemsesl under similar circumstances,
and that movant was prejudicétrickland v. Washingtod66 U.S. 668,687,689 (1984).
To show prejudice, a movant must demonstrate ligaietis a reasonable probability that,

but for counsel’s error, the outcome of the proaegavould have been differend., at
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687. A reasonable probability is a probabilityfeuént to undermine confidence in the

trial’s outcomeld., at 694.

23

I4NOSSIN 40 LINOD ANTHANS - P3jid Ajfediuonos|3

INV 20:0T - STOZ ‘€2 1oquiaidas -



ARGUMENTS

L

The motion court clearly erred in denying Edward’sRule 29.15 motion,
because the record leaves the firm conviction tha mistake was made, in that
Edward established that trial counsel failed to acts a reasonably competent
attorney and violated Edward’s rights to due proces, fair trial, a properly
instructed jury, a unanimous verdict, and effectiveassistance of counsel,
U.S.Const.,Amends.V,VI,XIV; Mo.Const.,Art.l, 810,18a),22(a), when counsel failed
to object to Instructions 8 and 10—the verdict directos for counts | and Il of first-
degree statutory sodomy, because Instructions 8 arid failed to specify a particular
incident of hand-to-genital deviate sexual intercorse that occurred during the
charging period after the state presented evidenag multiple acts of hand-to-genital
deviate sexual intercoursethereby making it unclear as to which incidents Edward
was found guilty. Edward was prejudiced, becausd counsel had objected to
Instructions 8 and 10 on the basis that these vercti directors failed to specify a
particular incident of hand-to-genital deviate sexal intercourse, the objection
would have been sustained; and but for counsel's éffectiveness, there is a
reasonable probability that the result of the trialwould have been different.

Statutory Provisions

“A person commits the crime of statutory sodomyhia first degree if he has

deviate sexual intercourse with another person iwhess than fourteen years old.”

§566.062.1,RSMo(Supp.2006)(A48ke alspMAI-CR3d 320.11 (A77-A84). Deviate
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sexual intercourse is “any act involving the gdsite one person and the hand, mouth,
tongue, or anus of another person or a sexuahaghiing the penetration, however
slight, of the male or female sex organ or the dnua finger, instrument or object, done
for the purpose of arousing or gratifying the séxigsire of any person or for the
purpose of terrorizing the victim.” 8566.010(1),R8(8upp.2006)(A47)see alspMAI-
CR3d 333.00 (A85-A86).

First-degree statutory sodomy or an attempt to corimst-degree statutory
sodomy is a felony for which the authorized terningbrisonment is life imprisonment or
a term of years not less than five years. 85663)BEMo(A48). However, if the victim
is less than twelve years of age, the authorized ¢ imprisonment is life imprisonment
or a term of years not less than ten years. 85@@B(8SMo(A48).

Facts

On March 12, 2009, the state charged Edward bynlydltformation with two
identical counts (I-11) of statutory sodomy in thiest degree, 8566.062,RSMo(Supp.
2006); and two identical counts (llI-IV) of childatestation in the first degree,
8566.067,RSMo(Supp.2006) (DALF2,8-9,A9-A10,A48).oind specifically, the state
charged that:

Count I: ...[B]etween July 1, 2007 and August 22007, in the
County of Buchanan, State of Missouri, the defehflarnthe purpose of
arousing or gratifying his sexual desire, had devsgxual intercourse with
S.M., who was then less than twelve years oldphghing the genitals of

S.M. with his hands....
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Count Il: ...[B]etween July 1, 2007 and August 22007, in the
County of Buchanan, State of Missouri, the defehétarthe purpose of
arousing or gratifying his sexual desire, had devigxual intercourse with
S.M., who was then less than twelve years oldphghing the genitals of
S.M. with his hands....
(DALF8,A9).

On December 2, 2009, the state charged EdwardrbyAinended Felony
Information with two identical counts (I and IlIj first-degree statutory sodomy and two
identical counts (Il and 1V) of first degree chitiblestation (DALF5,16-17,A11-A12).
More specifically, the state charged that:

Count I: ...[B]etween July 1, 2007 and August 22007, in the
County of Buchanan, State of Missouri, the defehflarnthe purpose of
arousing or gratifying his sexual desire, had devigxual intercourse with
S.M., who was then less than twelve years oldphghing the genitals of
S.M. with his hands....

Count ll: ...[B]etween July 1, 2007 and August 22007, in the
County of Buchanan, State of Missouri, the defehflarnthe purpose of
arousing or gratifying his sexual desire, had devsgxual intercourse with
S.M., who was then less than twelve years oldphghing the genitals of
S.M. with his hands....

(DALF8,16-17,A11-A12).

At trial, the state presented evidence of multaales of deviate sexual intercourse
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over the course of July 1-August 29, 2007. The a&re alleged to have occurred in a
bedroom, a bathroom, the living room and the kitcfielr214,236,264-272,330,333).
The jury was instructed to find Edward guilty ifd@und that he placed his hand on the
S.M.’s genitals during that two-month period (DALF39).

Although the jury heard evidence of multiple actsvarious places, the jury was
not instructed as to which incident to consideth@sactual charged crime. In pertinent
part, the jury was instructed with:

INSTRUCTION NO. 6

The following term as used in these instructiondeBned as
follows:

“deviate sexual intercourse” means any act invgithe genitals of
one person and the hand, mouth, tongue, or anasodlier person or a
sexual act involving the penetration, however $jighthe male or female
sex organ or anus by a finger, instrument or olgjeake for the purpose of
arousing or gratifying the sexual desire of anyspar

MAI-CR3d 333.00

Submitted by the State

(DALF35,A13).

5See A85-A86.
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INSTRUCTION NO. 8

As to Count I, if you find and believe from the @&nce beyond a
reasonable doubt:

First, that between July 1, 2007 and August 297200the County
of Buchanan, State of Missouri, the defendant knglyi
touched the genitals of S.M. with his hands,
and

Second, that such conduct constituted deviate s@xescourse,
and

Third, that at the time S.M. was a child less ttvaglve years old,
then you will find the defendant guilty under Coliof statutory sodomy
in the first degree.

However, unless you find and believe from the emnk beyond a
reasonable doubt each and all of these proposity@nsmust find the
defendant not guilty of that offense.

MAI-CR3d 320.1%

Submitted by the State

(DALF37,A14).

6See A77-A84.
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INSTRUCTION NO. 9

If you have a reasonable doubt as to whether tHieridant had
deviate sexual intercourse with S.M., you must fimel defendant not guilty
of statutory sodomy in the first degree as submnhittelnstruction No. 8.
MAI-CR3d 308.02
Submitted by Defendant
(DALF38,A15).

INSTRUCTION NO. 10

As to Count I8 if you find and believe from the evidence beyond a

reasonable doubt:

First, that between July 1, 2007 and August 297200the County
of Buchanan, State of Missouri, the defendant knglyi
touched the genitals of S.M. with his hands,
and

Second, that such conduct constituted deviate s@xescourse,
and

Third, that at that time S.M. was a child less thaelve years old,

then you will find the defendant guilty under Coulinof statutory sodomy

'See A68-AT76.

8Count Il was renumbered in the jury instructioasount Il (DALF39,A16).
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in the first degree.

However, unless you find and believe from the emnk beyond a
reasonable doubt each and all of these proposity@smust find the
defendant not guilty of that offense.

MAI-CR3d 320.1%

Submitted by the State
(DALF39,A16).

INSTRUCTION NO. 11

If you have a reasonable doubt as to whether tHieridant had
deviate sexual intercourse with S.M., you must fimel defendant not guilty
of statutory sodomy in the first degree as subwhittelnstruction 10.
MAI-CR3d 308.02°
Submitted by Defendant
(DALF40,A17).

Counsel neither objected to Instructions 8 andriDreor argued Instructions 8
and 10 failed specify a particular incident of @ddgisexual intercourse by Edward’s hand
touching S.M.’s genitals (TTr462-470). The Statesented evidence of multiple acts of

alleged hand-to-genital sodomy, yet the verdiaators did not specify any one of these

9See A77-A84.

10See A68-AT76.
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incidents, thereby making it unclear as to whiatident the jury was to find happened if
they were to render a guilty verdict. The juryureed verdicts of guilty on both counts
(TTr505).

In the amended motion, Edward alleged that toainsel was ineffective by
failing to object to Instructions 8 and 10—the vetdlirectors for counts | and Il of
first-degree statutory sodomy, because Instructtoasd 10 failed to specify a particular
incident of hand-to-genital deviate sexual interseuthat occurred during the charging
period, thereby making it unclear as to which ieadEdward was found guilty; Edward
was prejudiced, because there is a reasonablelpliobthat, but for counsel’s
ineffectiveness, the result of the trial would h&veen different; and Edward suffered
violations of his constitutional rights, U.S.Comsmends.V,VI, XIV,
Mo.Const.,Art.1,810,18(a),22(a) (PCLF31-46).

At the evidentiary hearing, counsel testified, f@uain theory of defense was to
attack the credibility of the witnesses” (HTr72Z}ounsel testified that the incidents
“were alleged to have occurred in the home whereHdeber and the victim and her
mother stayed” (HTr73). Counsel testified thatrial, there was evidence of multiple

incident of hand-to-genital contact between Edveard S.M. at the house (HTr78-79).

1Edward raised a cognizable claim, preserved foekate reviewHudson v. State248
S.W.3d 56,58 (Mo.App.,W.D.2008}ill v. State 181, S.W.3d at 611,620

(Mo.App.,W.D.2006); Rule 29.15(a)(A50).
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Counsel testified:

Q.

A.

(HTr79).

And do you recall what the evidence was as tatwhrticular parts
of the house these acts occurred in?

The evidence was the testimony of the victim?

And where did she say—what parts of the house?

| believe she said it happened in the kitcharthe living room or
the front room, and in the bathroom of the house.

And if there was also something on the recoythgeshe stated that
it happened in the bedroom, would you have anyore&s disagree
with that?

| would not.

Counsel testified about the jury’s verdict:

Q.
A.

...What do the jurors have to agree on?

Specific act, specific time, and that it's contt@d by the defendant.
All right. So they would have to agree to whihtefer to as all the

elements of the charged crime?

Correct.

And how many of the jurors in this judicial syt have to agree in
order to return a guilty verdict?

It has to be unanimous vote.

And did the jurors have to find...that each anérgelement
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(HTr79-80).

happened beyond a reasonable doubt?

Correct.

What happens in your experience if the jurormoareach
unanimous verdict?

In some cases, the person is found not guiltyoar have a hung jury

or a mistrial.

Counsel testified that there is a uniform seinstructions for a criminal case:

MAI-CR3d (HTr80). Counsel was familiar with thesstructions at the time of

Edward’s trial (HTr80). Counsel testified that thetes on Use to the MAI-CR3d

Instructions were “a guideline for using the instron and they provide an example, as

well (HTr80-81). Counsel testified that MAI-CR30204 (including Notes on Use 5

and 6) was an instruction that helped with how tedstructure a verdict directing

instruction (HTr81-82,Movant’'sex6,A53-A67,A124-A135

Counsel testified further about MAI-CR3d 302.04:

Q.

...And with regard to Notes on Use 5 and 6, deeS@n Use 5 and
6 emphasize the importance—in fact, they callatdlecisive
importance of sometimes specifying in the verdictator where the
offense happened?

Yes.

And does it say that in a situation such as-thhis is Notes on Use

5, that the Court, on its own motion or the defenidean ask for the
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instruction to be modified in such a way as toune where the act
happened?
A. Yes, it does.
(HTr82). Counsel did not recall if, at the timeMf. Hoeber’s trial, he was familiar with
any case law concerning the need to specify ivéndict director where the particular
act happened (HTr83).
Counsel testified that Instructions 8 and 10 veeremitted by the state (HTr85).

Regarding Instruction 8, counsel testified that Bais alleged conduct was

“[k]lknowingly touched the genitalia of S.M. withdhhands” (HTr84). Counsel testified:

Q. ...[D]oes [Instruction 8] give an specificity toet jury as to which
act among the many or several the victim testifeedvhich act in
the house does that act pertain to...[?]

A. No, it doesn't.

(HTr84).
Regarding Instruction 10, counsel testified thaiv&rd’s alleged conduct was
“knowingly touched the genitals of S.M. with hisnuis (HTr85). Counsel testified:

Q. Does Instruction No. 10 give any more specditguage to the jury
in order to determine where this event happendlarome or
which event that alleged touching specifically pars to?

A. No, it doesn't.

(HTr85).

Counsel testified that it was his general pradiiceeview the state’s instructions
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before the instructions were read to the jury, emahsel believed he performed such a
review in Edward’s case (HTr85). Counsel testified
Q. ...Did you consider objecting to Instructions & d® on the basis
the verdict directors did not specify a particutarident or place
where the incident happened?
A. No.
And did you fail to make an objection based oy @ial strategy?
No.
(HTr86).
The motion court denied relief on this claim (PCBF&/,A6-A7).
The most recent case addressing this iss8taie v. Barmettlei399
S.W.3d 523 (Mo.App.,E.D.2013). In that case, ab agthe instant case,
to be entitled to relief the Movant must estabtisdt the vagueness of the
verdict directors caused prejudice. Given that@mgharged acts of the
movant were not the emphasis or focus of the Stdovant’s case, there
was no risk that the jurors would be misled abolictv incident of abuse
applied to a particular count.
The victim in Movant’s case testified as to twotarar incidents:
one in the bedroom and one in the kitchen. This ¢®ntrast to the facts in
State v. Celis-Garcia344 S.W.3d 150 (Mo.banc2011). In that case the
State placed emphasis on multiple uncharged aeiaticg a risk of

misleading the jurors that did not exist in Movartase. As there is no
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reasonable likelihood that the jury was misled, Bias claim fails.
(PCLF66-67,A6-A7).
Argument

The motion court was clearly erroneous in denyelgpf. State v. SchaaB06
S.W.2d 659,667 (Mo.banc1991); Rule 29.15(k)(A5Rhe errors in the verdict directors
was evident, obvious, and clear, and any objed¢tidnstructions 8 and 10 would have
been sustained&tate v. Ralstgd00 S.W.3d 511,521 (Mo.App.,S.D.201Sjate v.

Dean 382 S.W.3d 218,324 (Mo.App.,S.D.2012).

Jury verdicts in criminal cases are required tam@nimous. Mo.Const.,Art.l,
§22(a);State v. Gouchel11l S.W.3d 915,917,920 (Mo.App.,S.D.2003). Antnial
defendant has a “fundamental right [to] a trialtwglve people that unanimously concur
in the guilt of the defendant before he or shelmategally convicted.ld., at 917 citing
State v. Hadley815 S.W.2d 422,425 (Mo.banc199%jate v. Schumache85 S.W.3d
759,761 (Mo.App.,W.D.2002)(jury’s verdict must benanimous, in writing, signed by
the foreperson, and returned in open court”); RYD1(a)(A49)(“The verdict shall be
unanimous and be in writing.”).

“The unanimity rule...requires jurors to be in subsitl agreement as to just what
a defendant did as a step preliminary to deterrgimihether the defendant is guilty of
the crime charged.S. v. Gipson553 F.2d 453,457-458 (5thCir.197%}ate v.
Gardner, 231 S.W. 1057, 1058 (Mo.App.,Sprngfld.1921)(vetranust be clear and
unambiguous, and must show that all twelve of tinerg agreed on finding the same

thing); see alspState v. Marks721 S.W.2d 51,54 (Mo.App.,W.D.1986)(instructing i
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disjunctive is error whersubmission was as to the very act which was tagamnen of
the offense” because jury “must agree on “just whatdefendant did”).

This Court recognized that when the state presamntence of multiple acts by the
defendant, the verdict director must specify the mident that is charged. MAI-CR3d
304.02 (Movant’'sex.6,A53-A67,A124-A135) sets fogneral rules for instructing on
the principal offense. Note on Use 5 (Movant'sEX58,A128) warns trial courts of the
need to instruct jurors specifically about the deeit they are to consider. It stresses the
importance of including the place of the offenséhia verdict director when evidence of
multiple acts is presented to the jury:

The place of the offense may become of “decisive
importance” under certain circumstances, such ds)...
where the defendant may have committed severatatepa
offenses against the same victim at the same ddoeation
within a short space of time. In such a situatigegn request
of the defendant or on the Court’s own motion, fiteee
should be more definitely identified, such as “troat

bedroom on the second floor,” “the southeast coohéne
basement,” etc.
(Movant'sex.6,A58,A128)
If the jurors need not find that a specific incitlencurred, but just that a type of

conduct occurred, there would be no need for theistedirector to specify a time or

place of the incident, and Notes on Use 4 (astte)tior 5 to MAI-CR3d 304.02
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(Movant'sex.6,A57-A58,A127-A128) would make no sens
This Court recognized the need for specificity @ndict directors, when it
reversed and remanded for a new trigbtate v. Oswald306 S.W.2d 559,563
(M0.1957). There, the state alleged several aittsrmthe same countd. The verdict
director told the jury to find the defendant guiltyt found that he put his penis in the
victim’s mouth and rectum or if he did either obfie actsld. The court held that there
was no assurance that the jurors were unanimotighngame act occurred:
The State refers us to no case holding a generdicve

proper upon the trial of an indictment or inforneaticharging

an appellant with the commission of two offensesnie

count. An accused is entitled to the concurrericevelve

jurors upon one definite charge of crime. Underdharge

and the verdict some of the jurors may have agapgeéllant

was guilty of an offense committed with the mouthhz

[victim], while others may have reached the sanseltavith

respect to an offense committed with the rectuncahnot be

determined that there was a concurrence of tweiresg

upon one definite charge of crime.
Id.; see alscbtate v. Poper33 S.W.2d 811,812-813 (Mo.App.,W.D.1987)(reversing
because verdict directors didn’t state specificchetrged). A similar situation arose in
State v. D.W.N290 S.W.3d 814,827 (Mo.App.,W.D.2009)(enbanc)esehthe jury was

instructed to find the defendant guilty if it foutttht he touched the victim’s genitals
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breast.

Prior cases have held that the disjunctive subonssi an element of an offense
in a single instruction runs afoul of a defendantsstitutional right to a unanimous
concurrence in the verdidt. This is because an instruction that submitsoafpelement
in the disjunctive creates a situation where sofrieejurors may have agreed that he
was guilty of the offense because he committedamhevhile the other jurors believed
that he was guilty because he committed anothetdacat 828. The instruction violated
the defendant’s right to a unanimous verditt.

Although not a sex cas8tate v. Mitche]l704 S.W.2d 280 (Mo.App.,S.D.1986) is
also instructive. The defendant was charged withdounts of exhibiting a lethal
weapon in an angry or threatening manner, one douin incident at a house, and the
other for an incident at a café., at 282-283. The verdict directors, however,ever
identical, so there was no way for the jury to knehich count referred to the house and
which to the caféld., at 283. Even though both verdict directordegh the specific
type of unlawful use of a weapon, the instructioiese erroneous because “it was
impossible for the jury to know which incident whg subject of” which verdict director.
Id. at 284. The Southern District Court of Appeasarsed for a new tridld., at 287.

In the current case, the verdict directors sehftre type of sodomy allegeick.,
hand-to-genital contact. But it was impossibletfe jurors to know which incident
described at trial was the subject of which verdiotctor, because the verdict directors
were identical. There was no indication of timelarce of the incident. Thus, as in

Mitchell, this Court should reverse and remand for a nglv tr
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Other Missouri cases have criticized the use gtidetive verdict directors, or
verdict directors that fail to instruct the jurytaswhich of the acts presented in evidence
the jury should consider as the charged Set State v. Pope733 S.W.2d at 813
(“instruction which allows [the jury] to convict ¢the charged act] or another which is
not charged cannot stand3tate v. Mackey822 S.W.2d 933,936
(Mo.App.,E.D.1991)(“To overcome the problem of they returning a non-unanimous
verdict, disjunctive submissions of acts, espegiilbse which constitute the gravamen
of the offense, should be curtailedState v. Ruddr59 S.W.2d 625,629
(Mo.App.,S.D.1988)(“There is no doubt that when tiplé offenses are submitted, they
should be differentiated”ut seeState v. Smiti32 S.W.3d 134,135
(Mo.App.,E.D.2000)(although appellate court has hesitation in saying that the
prosecution should have made it clear that theimstuctions applied to different
incidents,” the identical verdict directors weredhlly correct”).

Here, the verdict directors gave the jurors a rgyiammission to determine, each
for him or herself, which specific incident to catey. In essence, the verdict directors
told the jurors to find Edward guilty if they founkat he placed his hand on S.M.’s
genitals in the kitchen, or in the bedroom, orhia living room, or in the bathroom. An
instruction results in a “roving commission” wheahdssumes a disputed fact or posits an
abstract legal question that allows the jury tamdeeely through the evidence and
choose any facts [that] suited its fancy or itscpption of logic to impose liability State
v. Scott 278 S.W.3d 208,214 (Mo.App.,W.D.2008uotingNewell Rubbermaid, Inc. v.

Efficient Solutions, Inc252 S.W.3d 164,174 (Mo.App.,E.D.2007). “To avaitbving
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commission, the court must instruct the jurors rdiga the specific conduct that renders
the defendant liable Rinehart v. Shelter General Ins. C261 S.W.3d 583,594
(Mo.App.,W.D.2008).

It is true that certain procedural rules are retbixesex cases, especially those
involving children. Understandably, a child migiut be able to relate the precise date
that abuse occurred, so a wide time frame is psrbis State v. Johnsqi62 S.W.3d
61,67 (Mo.App.,W.D.2001). However, in a case af@ay involving young children,
this Court ruled that verdict directors are errareewhen they permit the jury to convict
the defendant of multiple counts without identifyithe acts the jurors were to agree
were committedState v. Celis-Garcie344 S.W.3d 150,158 (Mo.banc2011). This Court
further stated that because it was impossible terdgne whether the jury unanimously
agreed on any one of these separate incidentsetdest directors violated the
defendant’s constitutional right to a unanimougy jerdict under Article |, §22(a) of the
Missouri ConstitutionState v. Celis-Garcia344 S.W.3d at158. Thus, t

The motion court was clearly erroneous in findibgent counsel’s failure to
object, there wouldn’t have been a difference attial’s outcomeState v. SchagB06
at667; Rule 29.15(k)(A52). Without some differatibn in the verdict directors, the jury
did not know which two specific incidents it wasdonsider. In this case, the verdict
directors were not specific and permitted the jorfind that Edward touched S.M.
without identifying the acts the jurors were toegon. Some of the jurors could have
found the acts occurred in the kitchen, or somédcbave disbelieved that Edward

committed sodomy in the kitchen and found the hafgpened in the bathroom, or in the
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bedroom, or in the living room, or some combinatdrthose rooms. The jury
instructions in this case did not specify the gaittir acts the jury would have to
unanimously agree on before they could convict Edved counts I-1l. There is no
assurance that all twelve jurors agreed that Mowantmitted the same acts of hand to
genitals sodomy.

Edward was prejudiced by counsel’s failure to obje the jury instructions. Had
counsel objected on the basis that the verdicttlire did not identify the acts the jurors
had to agree on if convicting Edward, there isessomable probability the outcome of the
trial would have been different. Because the wmirectors did not require jurors to
agree on the acts, there is a reasonable prolyab#itjury would have acquitted Edward
of one or both counts had it been properly insedct

In Barmettler v. State399 S.W.3d 523,526 (Mo.App.,E.D.201Bgrmettler
assertedhat trial and appellate counsel were constitutignaeffective because they did
not challenge the verdict directors offered at.trBarmettler specifically challenged
defense counsels’ omissions with respect to théietedirectors for statutory sodomy
under Count | and child molestation as the lesseitded offense to statutory sodomy
under Count Illd., at 527.

Barmettlerfocused on the express warning and guidance prowgéNotes on
Use to MAI-CR3d 304.02 regarding the risks assedatith non-specific verdict
directors submitted in multiple acts cadgarmettler v. State399 S.W.3dat 527 This
Court’s conclusion irstate v. Celis-Garcig344 S.W.3d at 157-158)at the MAI Note

on Use was insufficient to validate an otherwiskctkent verdict director does not
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preclude a finding that, befoelis-Garcig'? reasonable and effective defense counsel
would have heeded the warning provided by the Naot&Jse and should have considered
requesting that the verdict directors be suppleatenith sufficient factual details
allowing the jury to distinguish between the allégecidences of alleged sexual abuse
and the uncharged incidents of abuse to which itttervtestified.Barmettler v. State

399 S.W.3d at 529.

Here, the correct inquiry is whether reasonab# tounsel would have objected
to the verdict directors in light of the express M#arning that verdict directors in
multiple act cases involve a risk for a non-unanimeerdict, and where Note on Use
expressly suggested that such verdict directoradmified to factually distinguish
between alleged criminal actd. Absent a compelling strategic reason, reasoratile
effective trial counsel would have acted upon thetionary language of the Note on Use
and objected to, or requested modification of vilict directors to ensure against the
risk of a non-unanimous jury verdidd.

After reviewing the entire record, the Eastern igsiCourt of Appeals found no
evidence that the vagueness of the verdict diredaused Barmettler any prejudita,
at 530. The uncharged acts at issuState v. Celis-Garcia344 S.W.3d at 158yere
well-developed at trial through the presentatioewatlence and testimonBarmettler v.

State 399 S.W.3d at 530Given the evidence presented at trial, the vediretctors at

12State v. Celis-GarciaB44 S.W.3d 150 (Mo.banc2011) was handed downipa 14,

2011—after Edward’s sentencing on January 13, ZDRALF2,6,51-56,A37-A42).
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issue did not create any reasonable likelihoodttie@fury was misledd. The Eastern
District Court of Appeal found no basis to concldldat Barmettler was convicted with a
non-unanimous jury verdict in either count | orltl. Because Barmettler was not
prejudiced by trial counsel’s failure to objectthe verdicts directors, he was not entitled
to relief under Rule 29.1%d.

SinceCelis-Garciawas decided, the lower appellate courts have tetwlénd
that any instructional error to be harmless if feddant generally attacked the credibility
of the complaining witness or pursued a “unitarfedse.”State v. LeSieuB61 S.W.3d
458,465 (Mo.App.,W.D.2012%tate v. Paynet14 S.W.3d 52,56-57
(Mo.App.,W.D.2013)State v. Rose&t21 S.W.3d 522,529 (Mo.App.,S.D.2018)These
decisions are not consistent with this Court’s sieai inCelis-Garciaor fundamental
concepts of due process and the right to a unarsmexdict.

The leading decision holding that a defendant tgonejudiced by unspecific
verdict directors if the defense presents a “upitlfense,” is the Western District’s
decision inState v. LeSieuB61 S.W.3d 458,465 (Mo.App.,W.D.2012). The Weste
District Court of Appeals concluded thaelis-Garciaestablished a “clear” holding “that,
to establish manifest injustice based on an insiefitly specific verdict director in a

‘multiple acts’ case, the defendanust have mounted an incident-specific defense,

3This type clainregarding the unanimity of the jury verdigas before this Court, which
held that the issue was not preserved for appekaiew.State v. Mallow439 S.W.3d

764, 770 (Mo.banc2014).
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which would have given the jury a basis to distisgtamong the various incidents
mentioned in the evidence,” and “that, where tHeml#ant instead mounts a unitary
defense to all alleged actions, attacking the misticredibility generally, manifest
injustice does not existld., at 465 (emphasis added).

Contrary to this reading @elis-Garcia,the Western District’s reference to
unspecified hypothetical cases in which “the dedesimply argues that the [victim]
fabricated [her] stories” idicta. Statements made by the Western District concgrnin
hypothetical situations not before the Court is-bording dictaSeeln re C.W, 211
S.W.3d 93,98 (Mo.banc2007)(refusing to follow aestaent in a prior opinion regarding
the lack of prejudice conditioned upon a hypotlatsituation) abrogated on other
grounds byin re B.H, 348 W.3d 770 (Mo.banc2011).

In addition to constitutinglicta, the Western District’'s reference to hypothetical
cases in which “the defense simply argues thajpvibém] fabricated [her] stories,” does
not support the appellate courts’ formulation ofile that a defendant can never be
prejudiced “where the defendant...mounts a unii@fense to all alleged actions,
attacking the victim's credibility generally.” Abrpoint inCelis-Garciadid this Court

make any reference to the presentation of “a yndafense” or state that it is not

possible that individual jurors may have convidieel defendant on the basis of different

acts in a given case where a defendant “genertiligkeed the credibility” of the
complaining witnesses.
Rather, this Court’s reference to hypothetical sasavhich the defense simply

argued that the complaining witness fabricatedstay seemed to suggest that the
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defense presented was only a factor to considéetermining the likelihood that
individual jurors convicted the defendant on theidaf different actsState v. Celis-
Garcia, 344 S.W.3d at 159. As stated this Court, “thet faat Ms. Celis-Garcia relied on
evidentiary inconsistencies and factual improbaedirespecting each specific allegation
of hand-to-genital contact makes it more likelyttimalividual jurors convicted her on the
basis of different actsIt. (emphasis added). In making this assertion,Gbigrt did not
consider “the defense” asserted as necessarilpglisge. Rather, the issue was whether
it was likely that individual jurors might have cocted the defendant based on different
acts.

Although the nature of the defense asserted istarféo consider, so too are other
factors, such as the nature of the state’s evideHege, the incidents of deviate sexual
intercourse—in the kitchen, in the bedroom, inlth@g/front room, in the bathroom—
all come from state’svidence the testimony of Estes, Diana, and Det. Wilsod Bet.
Wilson’s interview of S.M. all were allowed intoidence based on ttgate’smotion
under 8491.075, RSMo(Supp.20008); as was the testirdet. Coates and his
interrogation of Edward (TTr iv-v).

Additionally, by looking solely at the defense meted, the courts misdirect the
focus of the inquiry. The relevant inquiry is tilelihood that individual jurors did not
reach an agreement as to the specific criminat@uimitted by the defendant. The
defense asserted is a relevant factor, but isispoditive.

The motion court was clearly erroneous in denyalgf, because counsel failed

to act as a reasonably competent attorney actidgrusimilar circumstanceState v.
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Schaa) 806 S.W.2d at 667; Rule 29.15(k)(A53}rickland v. Washingtod66 U.S.
668,687,689 (1984). A reasonably competent atyowwuld have objected to verdict
directors that allowed for a non-unanimous verdidad counsel objected on the basis
that the verdict directors did not identify thesattte jurors had to agree on if convicting
Edward, there is a reasonable probability the oun&of the trial would have been
different. Because the verdict directors did majfuire jurors to agree on the acts, there is
a reasonable probability the jury would have ad¢gdiEdward of one or both counts had
it been properly instructed.
Conclusion

The motion court was clearly erroneous in findimglfthat counsel was not
entitled to relief in this claim (PCLF66-67,A6-ABtate v. SchaaB06 S.W.2d at 667,
Rule 29.15(k)(A52). Edward was prejudiced by calisdailure to object to Instructions
8 and 10. Had counsel objected, the trial coutdldidave sustained the objection, and
there is a reasonable probability that the redulidwvard’s trial would have been
different. Counsel’s ineffectiveness violated Ediis constitutional rights,
U.S.Const.,Amends.V,VI,XIV; Mo.Const.,Art.[,8810(E3,22(a). Thus, this Court

should vacate the motion court’s judgment and rehfana new trial.
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1

The motion court clearly erred in denying Edward’sRule 29.15 motion,
because the record leaves the firm conviction tha mistake was made, in that
Edward established that trial counsel failed to acas a reasonably competent
attorney and violated Edward’s rights to due proces, fair trial, individualized
sentencing, and effective assistance of counselSlConst.,Amends.V,VI, XIV,
Mo.Const.,Art.l, 8810,18(a), when counsel failed aentencing to present testimony
of a mental health expert, such as that of Dr. BilGeis, regarding mitigating
evidence of Edward’s mental disability. Edward wagprejudiced, because had
counsel presented such mitigating evidence and tambny, there is a reasonable
probability that the result of the sentencing wouldhave been different.

Eacts

The state charged Edward two counts of first-degtatutory sodomy,
8566.062,RSMo (Supp.2006) (DALF16-17,A11-A12). Hhate also charged Edward as
a prior offender, §558.016,RSMo(Supp.200%PALF16-17,A11-A12,A45). The trial
court found Edward to be a prior offender, and thins trial court sentenced Edward

after the jury found him guilty (TTr60,505,DALF2%,-56,A37-A42)

1A prior offender is someone who has pleaded gtiltyr has been found guilty of one
felony. 8558.016.2,RSMo(A45).
SPrior offenders are ineligible for jury sentencamy, therefore, are sentenced by the

trial court. 8557.036.4(2),RSMo(Supp.2003)(A43-A44)
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Evidence was adduced at trial that Edward had pusiy been convicted of two
counts of sexual abuseinvoluntary manslaughtéf,misdemeanor child
endangermentf and living within 1,000’ of a schoBI(TTr418-419).

At sentencing, S.M.’s father, Charlie Moore, taestifthat he hoped Edward “rots
in prison where he belongs” (TTr511,A22). Moorsaoalestified on behalf of S.M’s
recently deceased grandmother, who had also hbpedtward “rots and to make sure
he stays where he belongs” (TTr511,A22).

The state argued that the previous two previousd elfiuse convictions involved
4-year old children (TTr512,A23). The state argtlest Edward did not believe his
behavior was wrong and, therefore, could not chamgyeéehavior and had a high chance
of re-offending (TTr514-515,A25-A26).

At sentencing, trial counsel presented no evidemcEdward’s behalf (TTr516-
522,A27-A33). Counsel didn't present any evidealbeut Edward’s mental disability.
(TTr516-522, A27-A33). Counsel mentioned the thett Edward had been in special
education classes but didn’t elaborate (TTr518,AZ2unsel argued that what Edward
was convicted of was not as severe as it wouldddetinvolved sexual intercourse with

S.M. (TTr520,A31). Counsel also corrected and tgmtlaome of the negative

18See §566.100,RSM0(1986).
17See §565.024,RSMo(2000).
18See §568.050,RSM0o(2000).

19See §566.147,RSMo(Supp.2006).
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Information that was in the Sentencing AssessmepbR (TTr518-519,A29-A30).

The court sentenced Edward to two consecutive sopment terms of 40 years
on each count (TTr522,A33). The court stated lielbed Edward’s history of sexually
deviant behavior showed Edward had no understarabingt the bounds of sexual
relationships (TTr522).

In the amended motion, Edward alleged that coumaslineffective in failing to
present testimony at the sentencing hearing fronemtal health expert, such as that of
Dr. Geis, regarding the mitigating evidence of ¢fffects of Edward’s mental disability;
Edward was prejudiced, because there is a reasopsatibability that, but for counsel’s
ineffectiveness, the result of the trial would h&veen different; and Edward suffered
violations of his constitutional rights, U.S.Comsmends.V,VI,XIV; Mo.
Const.,Art.1,810,18(a)(PCLF33,53-58).

At the evidentiary hearing, counsel testified tinat judge sentenced Edward
(HTr71). Counsel’s goal at sentencing was theed#t time as possible” (HTr87).
Counsel did not present any evidence at senterfeifig88-89).

Counsel testified that there was evidence of Edisagrior convictions before the
court as well as evidence in the Sentencing AssassReport (“SAR”) of his propensity

to reoffend based on the Static-99 test (HTr90urSel recalled that Edward had prior

20Edward raised a cognizable claim, preserved foekque reviewHudson v. State248
S.W.3d 56,58 (Mo.App.,W.D.2008}ill v. State 181, S.W.3d at 611,620

(Mo.App.,W.D.2006); Rule 29.15(a)(A66).
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convictions for a sex offense, involuntary mansktag living within 1,000’ of a school
as a sex offender, and “some misdemeanors” (HTr90).

Counsel said that he was not surprised that theeputor argued to the court that
Edward’s two prior child abuse cases involved adryld victim (HTr90). Counsel
testified that he didn’t recall having a strateggason for failing to rebut that argument
by the state (HTr90-91). Also, counsel wasn’t sisgal by the prosecutor’'s argument
that Edward couldn’t change his behaviors and kiaasa high risk of reoffending
(HTr91). Counsel testified that he did not hastrategic reason for failing to combat
this argument (HTr91). Counsel testified that terabt consider argument or evidence
to rebut argument that Edward had a history of aedaviance and didn’t understand the
boundaries of sexual relationships (HTr92).

Before sentencing, counsel was aware that Edwasdmentally retarded
(HTr89). Counsel obtained Edward’s school recdmatsperformed no other
investigation into Edward’s mental condition or awdence in mitigation of Edward’s
sentence (HTr93-94). Counsel did not obtain aognds regarding Edward from
juvenile court or the Department of Corrections (BH). Counsel testified that he did
not consider presenting a mental health expe#graescing to testify in mitigation of
Edward’s punishment (HTr96). Counsel testified tmwas familiar with Dr. Bill Geis
and how to contact him at the time of Edward’d {{#I'r96).

Counsel testified that argument that counselentiwould reoffend will have an
effect on the sentence that the client receiveg&AB8). Similarly, counsel testified

that arguments that counsel’s client is a dangepbiety and should rot in prison would
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have an effect on the sentence that the clientwves€éHTr88). Counsel testified that
arguments that counsel’s client is a sexual deaadtis unable to conform his behavior
to acceptable standards would also affect the leofga client’s sentence (HTr88).

Counsel testified that other evidence/argumenkdceffect a client’s sentence: a
diagnosis of mild mental retardation (a positivieet); the label of being a pedophile (a
negative effect); the inability to exhibit clasgiedophile behaviors and tendencies—
obsessing, planning, grooming (a positive effet)enability to treatment strategic and
ability to performed well in a highly structure@atment program; and lack of danger to
society (a positive effect) (HTr97-99). Counseitifead:

Q. ...All those factors that | listed that you saiduld be helpful, no
future dangerousness or a lessened sense of fldngerousness,
amenability to treatment, not having the charasties of a classic
pedophile, in this case, in Ed Hoeber’s case, didhave any
strategy reason for failing to present any evidg¢haéwould show
that and further that argument?

A. No.

(HTr99).

At the evidentiary hearing, Dr. Bill Geis testdi¢hat he had worked as a clinical
psychologist and psychiatry professor for 29 yéd&5). At the request of appointed
postconviction counsel, Dr. Geis performed a foiepsychological evaluation on
Edward for purposes of sentencing, future dangexsass amenability to treatment,

ability to be in the community (HTr13,15). Befdhat evaluation, Dr. Geis had not been
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contacted by the Public Defender’s Office in Stefuh or trial counsel about evaluating
Edward (HTr15-16). Dr. Geis testified that if tr@aunsel had contacted him, he would
have been willing and able to evaluate Edward toppsed of providing testimony in
mitigation of punishment (HTr16-17). Furthermobe, Geis would have been willing to
testify at Edward’s sentencing (HTr17).

Dr. Geis testified about factors that he foun@veht in Edward’s early life.
Edward was born into poverty (HTr30,Movant’'sEx8)e was sexually abused by his
father; Edward’s mother refused to do anything abtws when Edward told her about
the abuse (HTr31-32, Movant’'sex3). Edward’s pasesgiparated when he was 3-years
old; his father left town, and Edward was raiseclsymother (HTr30. Movant’'sEx3).
Edward was not well-supervised as a child; he westéd for numerous injuries,
including broken bones, stab wounds, and swallowgiteries (HTr32. Movant’'sEx3).
At 10-years old, Edward was found by a school assest to be mildly mentally
retarded (HTr36, Movant’'sEx3).

Dr. Geis testified about Edward’s prior sexuakofe:

Q. And, Doctor, in review of your records, were yaware that at age
22, Mr. Hoeber went to prison for fondling a foweay-old girl?

A. Yes. Yes.

Q. And he was released at approximately age 25. haifavay house.
At that time, did it appear that he had any MRDe{ral
retardation/developmental disability regional cent@ining or

post-incarceration training, specifically for seéfeaders?
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A. There is no, in any records that | examinedhistory of him being
offered or accepting any kind of sexual offendaming, nor social
skills until he was in the Department of CorreciorAnd he’s been
an avid user of those skill building kind of classe [prison] and
there’s records of that, anger management, sddll that sort of
thing.

(HTr37-38,Movant’'sex3).
Dr. Geis diagnosed Edward major depressive dispniigd mental retardation,
and recurrent stress induced by incarceration (BMdvant'sEx3). Dr. Geis testified:
Mild mental retardation as a diagnosis is formethia ways. There
are two components of this. It's not just 1.QQ.lis one component of it.

And 1.Q. the generalized kind of capacity. AndmeVv&). can be low and be

caused by a head injury and not mental retardation.

So one has to look at carefully at what—why thaspe has that

I.Q. He does not have a head injury, he doesw¢ laaneurological

condition, this is not a condition of low-intelleet functioning that’s

absolutely consistent (sic) with mental retardatenmd pretty consistent in
that way.

Also, for the diagnosis of mild mental retardatitrere has to be an
assessment of social function that goes with tBata person could
actually be slightly more functional and have ai§l below 70, 69 and

below, which is just the functional cut-off in tesrof how we establish
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standards for how we establish standards for médtal retardation range,
and actually be judged not to be mentally retatukszhuse they are higher
social functioning or actually be at the borderlieeel and have very, very
poor social functions.

So social skills are actually part of that beyomst fhe diagnosis and
not made on just the basis of I.Q. He conformisat those kinds of
difficulties....

(HTr42-43,Movant’'sEx3).

Dr. Geis testified that Edward’s verbal 1.Q. w&s bis performance 1.Q. was 72,
and his full scale 1.Q. was 69 (HTr44, Movant’'sex® 2010, Edward was tested, and
his full scale 1.Q. was 67 (HTr44, Movant’sex3)r. [Beis testified:

...[A]s a child,...his full scale was 65, his verbalss@8 and his
performance was 68. So there’s a great consist&rrogs time, which
helps corroborate that this is a genetic condition.

(HTr44, Movant'sex3).

Dr. Geis examined Edward to see if he fit thegyatbf a true pedophile
(HTr46,Movant’sex3). Dr. Geis testified:

Q. ...Tell me what you mean as far as pedophiles lgt iwiring is.”

A. This especially relates to the sentencing phdde forensic
expert—you know, there are several things we waiddntify,
certain mitigation factors. Dangerousness is shimgtyou might

want to that decision process.
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Whether or not they have the wiring to be a anathiwe are
especially concerned with that. The two main dosaire
psychopath and pedophile. Those are clinical ¢cmmdi that have
inherent wiring, if you will, to criminal acts. '$tbuilt into them.
It's woven into who they are. It's not situational

And so they’re really concerned at whether sordghoeets
that kind of standard. That’s valuable informatibat we want to
get in a sentencing phase.

And did you find, did you form an opinion aswbether Mr.
Hoeber’s conduct was, as you called it, situati@amathether it
was...wired pedophile behavior?

...[A]bsolutely, | formed a conclusion about that.

And what was that?

That he meets another designation that we nalaoking at these
sexual offender files. This is through some tiadiand research
and also a classification within Probation and Raand other kind
of entities as to whether somebody is a fixatedrafer or a
regressed offender.

The fixated offender is much closer to the retdlghnical
understanding of pedophile. They have a very $ipesat of
fantasies, ideas that drive them. It's a compelsiondition and

they’re very focused on a very narrow range of akiuerest of
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pre-adolescent children. They don’t tend to varismle of that in
terms of interest. They're the really dangerousq@e, because that
is a compulsion that continues....

What is the regressed offender?

... The focus of sexual interest tends to be waed just powered by
circumstance. If you're in the location, you'redrested in having
sex, then it may not—it just depends who'’s closgdio in location.

That's very, very relevant in planning the poiginfor
intervention or program for repeat offending, repeEtenders are—
if you remove them from a context, almost invaryatbley’re called
acts of convenience, somebody close at hand, véredsated
person who will seek out, induce, do a great degt@oming to
make a child into somebody who might be open amdahe, and
then not talk to anybody as a sexual partner. &&erlot of
planning and focused.

The regressed individual tends to be not vergtional and
not have good relationships in a lot of differerdgas and so
opportunity is a primary guide where they have séxelations.

And if you look at the history, it conforms to thzttern.
You mean, when you look at the history of Mr.elder, specifically?
His—the reported romantic and sexual relatiopslare who is

available.
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(HTr47-51).

Q.

...S0 do you come to a conclusion of whether he aveegressed
sexual offender?
Yes, | did?
And is he?
Yes, he would be much closer to the profile oégress[ed] than he
would be a fixated. There is very little eviderddim being a
fixated. And, in fact, you include the type of gakmisconduct
that's identified, which has primarily been toudpiand kind of
exploration and mild stimulation, and there’s nadence that | can
find, which is | find is very important informatipnf any kind of
effort to have coitus with a child

Previously, there was laying on and fondling anthis
situation, | can’t find any record that he went tveg the touching.
And did you find any evidence...[of] the fixateldpning or
grooming activity?
Well, you could see the relationship that he watdl this little girl
was grooming, but the issue about that groomirtgnitls to be
outside the family especially through the Interaved other kind of
sources to actually make contact outside. Thatrsqf the reason
we make this distinction, because regressed ings] you can

actually remove or limit access to children and’shameaningful.
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Dr. Geis found Edward to be very amenable to tneat, as shown by the
treatment Edward sought ought and participatedhitewn prison
(HTr58,Movant'sex3). Dr. Geis testified that heifml no effort after either sex offense
to provide Edward with sex offender training or ewamy training on functional skills
(HTr52,Movant'sex3). The only evidence of any kioictreatment was Edward
reporting to Truman Medical Center to manage his@dapressant medication
(HTr53,Movant’sex3). Dr. Geis found no evidencemolfward ever having a Department
of Mental Health (DMH) forensic case manager (HTKdvant'sex3). In Dr. Geis’
opinion, Edward needed to live in a group homegirecmental retardation and living
situation support, and have a high degree of stradh his life (HTr54-
55,Movant’'sex3). Dr. Geis testified that Edwardsvemmeone who had “fallen through
the cracks” (HTr54,Movant’sEx3).

Dr. Geis testified that Edward wasn’t someone wioold actively seek out
children to molest (HTr55,Movant’'sEx3). Dr. Gerlibved that despite being told,
Edward didn’t fully grasp that he was not be aroahidren when he lived within 1,000’
of a school (HTr55, ,Movant’sEx3).

Dr. Geis discussed Edward receiving training amgesvision from DMH:

...I think a central kind of intervention could haveen MRDD
mental retardation group home where his time aodtion and where he is
strictly regulated. There are two people who kwawvere he is at all points.
There can be an interface with probation and pabaleit's hard for

probation and parole just given the resources tthdbmuch.
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The forensic case managers in the mental healteraysan provide
more in this case, but they’re not always availablevery jurisdiction in
the case. In Kansas City, we have that as pdheofmental health system,
but not everybody has that.

There real strong intervention could have been tieremet MRDD
that's in a residence that removes him from chiidre

One of the strongest interventions as you lookiatihformation
would have been making sure he doesn’t live instuwation where he is
around children.

(HTr56,Movant’sex3).

The motion court denied relief on this claim (PCIEZF&B,A7-A8). The motion
court stated, “There is no reasonable probabitify had trial counsel called Dr. Geis to
testify, the result of the sentencing would haverbeifferent” (PCLF68,A8).

Further Standard of Review

To show ineffective assistance by failing to lecahd present expert witnesses, a
movant has the burden to show such experts exastde time of trial, that they could
have been located through reasonable investigatimhthe testimony would have
benefitted the defens€ravens v. Staj0 S.W.3d 290,298 (Mo.App.,S.D.200¢aiting
State v. Johns®68 S.W.2d 686,6969¢ (Mo.banc1998); an8tate v. Davis814
S.W.2d 593,603 (Mo.banc1991).

To show trial counsel provided ineffective assisgaduring sentencing, a movant

must establish there is a reasonable probabilgy thut for trial counsel’s error, a movant
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would have received a lesser senteigehelberger v. Statel34 S.W. 3d 790,792
(Mo.App.,W.D.2004)see alspEichelberger v. Statg1 S.W.3d 197,199
(Mo.App.,W.D.2002)(Counsel’'s deficient performaratesentencing relevant to extent
there is a reasonable probability that, absent seliserror, movant would have received
a lesser sentence).

Prejudice may be established because of errorstaifesentencingdlankenship
v. State 23 S.W.3d 848,850 (Mo.App.,E.D.2006iing Williams v. Taylor529 U.S.
362,390-391 (2000Bee Vaca v. State314 S.W.3d 331,336,n.3 (Mo.banc201f)oting
State v. Prossel86 S.W.3d 330,333 (Mo.App.,E.D.2005)(“The puspmf having a
separate penalty phase in non-capital trialsa.fermit a broader range of evidence
relevant to the appropriate punishment to be imgd$e When examining prejudice for
a claim of ineffective assistance based on a milarninvestigate mitigation evidence for a
sentencing hearing, “courts should evaluate thaitpiof evidence. The question is
whether, when all the mitigation evidence is adaegkther, is there a reasonable
probability that the outcome would have been d#ife?” Hutchison v. Statel50 S.W.3d
292,306 (Mo.banc200#) citing Wiggins v. Smitb39 U.S. 510,536 (2003)(citations
omitted).

Argument

The motion court clearly erred in denying religfate v. SchaaB06 S.W.2d

2!Abrogated on other grounds by State v. Majld®9 S.W.3d 764,770,fn.3

(Mo.banc2014).
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659,667 (Mo.banc1991); Rule 29.15(k)(A5Bdward met the burden to show Dr. Geis
was a practicing forensic psychologist at the tohgial, that counsel already knew of
Dr. Geis, and Dr. Geis’ testimony would have betedithe defens€ravens v. Staié0
S.W.3d 290,298 (Mo.App.,S.D.200tjting State v. Johnso®68 S.W.2d 686,6969
(Mo.banc1998); an&tate v. Davis814 S.W.2d 593,603 (Mo.banc1991).

“Relevant mitigating evidence is evidence whichdietogically to prove or
disprove some fact or circumstance which a faadcould reasonably deem to have
mitigating value."McKoy v. North Carolina494 U.S. 433,440 (1990) (citations
omitted);see Tennard v. Dretkeb42 U.S. 274,285 (2004)(calling this a “low
threshold”). While Edward’s case is not a capwtarder, the U.S. Supreme Court’s body
of death penalty jurisprudence is quite instructwethe issue of mitigation. The U.S
Supreme Court stated:

We recognize that, in noncapital cases, the estaddli practice of
individualized sentences rests not on constitutioommmands, but on
public policy enacted into statutes. The consitilemna that account for the
wide acceptance of individualization of sentenceisancapital cases surely
cannot be thought less important in capital cases.
Lockett v. Ohip438 U.S. 586,604-605 (1978ge Penry v. Lynaugh92 U.S. 302,319
(1989)(“evidence about the defendant’s backgroumticiaracter is relevant because of
the belief, long held by this society, that defartdavho commit criminal acts that are
attributable to a disadvantaged background, omotenal and mental problems, may be

less culpable than defendants who have no suchsexXgquoting California v. Brown
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479 U.S. 538,545 (1987)(O’Connor,J.,concurring)fgguzing “the belief, long held by
this society, that defendants who commit crimirasdhat are attributable to a
disadvantaged background...may be less culpabtediti@ndants who have no such
excuse[;]” that “the emphasis on culpability in ating decisions has long been
reflected in Anglo-American jurisprudence[;]” arttht “[Lockett v. Ohip438 U.S.
586,604-605 (1978)] andfdings v. Oklahomal55 U.S. 104,113-114 (1982)] reflect
the belief that punishment should be directly etlab the personal culpability of the
criminal defendant...Thus, the sentence imposed...dhedlect a reasonmmoral
response to the defendant’s background, charaatdrcrime rather than mere sympathy
or emotion.”)(emphasis in original).

The motion court clearly erred in failing to finigett counsel was ineffectivBtate
v. Schagl806 S.W.2d at 667; Rule 29.15(k)(A52). Counaéétl to act as a reasonably
competent attorney acting under similar circumstarfgtrickland v. Washingto66
U.S. 668,687,689 (1984). A reasonable competéminaty in the same circumstances
would have investigated and consulted a mentattheapert to truly discover the extent
of the client’'s mental condition and its impact—nis case, very favorable—on the
sentencing. Here, counsel failed completely tadoehsuch investigation. “Counsel has
a duty to make reasonable professional investigatioGennetten v. Stat@6 S.W.3d
143,151 (Mo.App.,W.D.2003yuotingMoore v. State827 S.W.2d 213,215
(Mo.banc1992). “Strategic choices made after teas a thorough investigation are
only reasonable to the extent that reasonable gsinfieal judgment would support the

choice not to investigate furtherKuehne v. Statd 07 S.W.3d 285,294

63

NV 20:0T - STOZ ‘€2 1aquwialdas - [4NOSSIN 40 LINOD ANTHANS - p3jid Ajediuoios|3



(Mo.App.,W.D.2003)guotingAnderson v. Stat&6 S.W.3d 770,776
(Mo.App.,W.D.2002). “In instances where counsdkfto properly investigate, counsel
may be found to have provided ineffective assisgtarfacounsel.’ld., citing Clay v.

State 954 S.W.2d 344,349 (Mo.App.,E.D.1997).

The failure to interview witnesses or discover gating evidence relates to trial
preparation and not strated¢enley v. Armontroyt937 F.2d 1298,1304 (8thCir.1991),
citing Chambers v. Armontrogu®07 F.2d 825,828 (8thCir.1990)(enbanc)Williams v.
Taylor, 529 U.S. 362,368 (2000), trial counsel presemémjating evidence through the
defendant’s mother, his friends, and a psychiatigilliams’ counsel, however, failed to
conduct investigation that would have uncovereémsitze evidence of the abusive and
deprived childhood Williams had experiencitl, at 395. The jury also did not hear that
Williams was borderline mentally retarded and hental impairments were likely
organic in originld., at 396. The Court concluded that Williams wasidd effective
assistance of counsel.

The Southern District Court of Appeals reversedm@viction of murder in the
second degree for ineffective assistance of codaséhilure to call a gunshot expert to
counter the state’s expe@ravens v. Stafb0 S.W.3d at 298. The Court stated that
counsel could not have made a strategic decisiamsigpursuing a line of investigation
when he or she has not yet obtained the facts achvelich a decision could be made.
Id., at 295citing Kenley v. Armontrou®37 F.2d at 130&ldgridge v. Atkins665 F.2d
228,232 (8thCir.1981); andlay v. State954 S.W.2d at 349.

Similarly, this Court held that the movantWolfe v. State96 S.W.3d 90,95
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(Mo.banc2003), was denied effective assistancewhsel and reversed his conviction of
first degree murder and sentence of death. Thist@eld that trial counsel’s failure to
use an expert to test hair samples found in thk daat of the victim’s car fell outside the
range of reasonably competent behauir.at 94. This Court found that the reliability
of Wolfe’s conviction was seriously undermined, alidIfe received a new triald., at
94-95

There is a reasonable probability that had coymreslented mitigation evidence
that Edward wished him to present at the senterto#aging, he might have been
sentenced to less of a term of imprisonment. Edwaas sentenced to forty years on
each count, running consecutively—amounting eféetyito a life sentence with parole
unlikely. Counsel was aware of Edward’s learnirgadilities and potential mental
retardation but did not see fit to hire Dr. Geisaay other such expert to evaluate
Edward. Edward was prejudiced by counsel’s faitarpresent the testimony of Dr. Geis
or some other such expert testimony at Edward’seseing hearing. Had the trier of fact
heard Dr. Geis’ testimony about the effects of Ediisamental deficiency, there is a
reasonable probability that Edward would have rexmbia lesser sentence. After all, the
U.S. Supreme Court has recognized that “our sogietys mentally retarded offenders
as categorically less culpable than the averageircal.” Atkins v. Virginia 536 U.S.
304,316 (2002). Mentally disabled offenders, “lefinition...have diminished capacities
to understand and process information, to commtmita abstract from mistakes and
learn from experience, to engage in logical reagpro control impulses, and to

understand the reactions of othetd.” at 318.
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Counsel’s failure to present this evidence in raifign was not the result of a
strategic decision. This Court addressed thisigs\aca v. State314 S.W.3d 331 (Mo.
banc. 2010). There, counsel was aware that lEetcuffered from a mental disability,
as he had investigated the matter and had in Isisggsion a mental evaluation discussing
his client's mental illnesdd., at 336. Counsel simply failed to consider thegibility of
presenting that evidence in mitigation at the senite) phase of the tridld., at 336-337.
This Court held that counsel’s failure to consitihes presentation of mitigation evidence
fell below the standard a reasonably competentregjowould have exhibited under
similar circumstances, and remanded for a new seimig proceedindd., at 337. In this
case, counsel did not investigate having an eMaludone or presenting this mitigating
evidence. There could be no trial strategy redgofailing to put on mitigation evidence
at the sentencing of someone found guilty of twonts of statutory sodomy where there
was the possibility of a sentence in a range tlmatlaveffectively result in a sentence of
life without parole.

Conclusion

The motion court was clearly erroneous in findimglfthat counsel was not
entitled to relief in this claim (PCLF67-68,A7-A8tate v. SchaaB06 S.W.2d at 667,
Rule 29.15(k)(A52). Counsel’s ineffectiveness ateld Edward’s constitutional rights,
U.S.Const.,Amends.V,VI,XIV; Mo.Const.,Art.1,8810(83. Thus, this Court should

vacate the motion court’s judgment and remand fogwa sentencing.
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CONCLUSION

Based on Argument I, this Court should vacatentbédon court’s judgment and
remand for a new trial.
Based on Argument Il, this Court should vacatentiméion court’s judgment and
remand for a new sentencing hearing.
Respectfully submitted,
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