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ARGUMENT

In this consolidated appeal, this Court is facethwivo tasks: (1) interpreting the
statutory requirements and consequences when i bie initially certified by the
Secretary is declared misleading and insufficiesutyd (2) ascertaining the facial
constitutionality of the proposed initiative pediti This Court should reverse the Trial
Court on both grounds and enjoin the Secretary fptaning the measure on the ballot
l. THE SECRETARY COUNTED SIGNATURES ON PETITION PAGES

WITH A LEGALLY INSUFFICIENT AND UNFAIR BALLOT TITLE AND

NONE OF THE SIGNATURES COUNTED WERE ON PAGES

CONTAINING THE OFFICIAL BALLOT TITLE CERTIFIED BY T  HIS

COURT AND THE SECRETARY HIMSELF.

“The primary rule of statutory construction is tgcartain the intent of the
legislature from the language used, to give efted¢he intent if possible, and to consider
the words in their plain and ordinary meanin§tate ex rel. Golden v. Crawfqrd65
S.W.3d 147, 148 (Mo. banc 2005). The people “atéled to a reasonable enforcement
of the initiative law enacted by their representgi” United Labor Committee of
Missouri v. Kirkpatrick 572 S.W.2d 449, 465 (Mo. banc 1978). Althoughtustay
provisions related to the initiative should be damsd liberally, that liberal construction
must yield to “express statutory language declatirag petitions which fail to comply
with the requirements shall not be countedriited Labor 572 S.W.2d at 456. “The

uppermost question in applying statutory regulationis whether or not the statute itself
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makes a specified irregularity fatal. If so, cougtsforce it to the letter.td. (quoting
Kasten v. Guth395 S.W.2d 433, 435 (Mo. banc 1965)).

Here, the statutory language is clear: the offiballot title that emerges from a
Section 11.190 ballot title challenge becomes #itobtitle “for the purposes of Section
116.180.” Section 116.190%4Circulators are warned that “signatures shall het
counted if the official ballot title is not affixet the page containing such signatures.”
Section 116.180. The legislature likewise commarttiedSecretary of State: “Signatures
on petition pages that do not have the officialdiditle affixed to the page shall not be
counted as valid.” Section 116.120. These statutmymands are unequivocal: the
signatures shall not be counted.

In response, the Secretary and Intervenors aslkCibust to ignore these statutory
commands and engraft a judicial exception, allowheySecretary to ignore a misleading
ballot title for purposes of Section 116.120 and Hecision on sufficiency. Their
argument is essentially that 116.120 should berrgen to say “signatures on petition
pages that do not have the official ballot titléxad to the page shall not be counted as
valid UNLESS THE TITLE WAS CHANGED AFTER THE SIGNATURHERBEN
SUBMITTED" This Court should reject the invitation to re-wikee statute.

Respondents argue that the Secretary may courdtaigs because the ballot title

had not been re-written at the time the signatuwvese turned in. The statutes only

1 All statutory references are to the Revised S¢atof Missouri (2000) unless otherwise

indicated.
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envision one “official ballot title,” not twoSee Section 116.010, RSMo. (defining
“official ballot title” as the summary statementdafiscal note summary which shall be
placed on the ballot).

Although on the circumstances of this case, itdsuigedly a harsh result for the
proponents of the initiative, it is what the statuicommand and those statutes must be
enforced “to the letter.” Following the precisedamage of the statute does not offend the
Constitution of Missouri.

A. Chapter 116 Requires a Finding that the Petition isinsufficient

Because the Signatures on Pages that Lack the July Official Ballot
Title are Invalid.

Chapter 116 sets forth the legislative requiremdotssubmission of initiative
petitions at the general election. This Court dmel Eighth Circuit have confirmed the
constitutionality of the statutory schen&ee Missouri Roundtable for Life v. Carnahan
676 F.3d 665 (8 Cir. 2012) (affirming constitutionality of ballaftle and fiscal note
requirements);Scott v. Kirkpatrick 513 S.W.2d 442 (Mo. banc 1974) (affirming
constitutionality of statutory requirement thattigive signers must be registered voters).
The provisions of Chapter 116 relevant to this aphould be “interpreteth pari
materiato determine their meaningliivestors Title Co. v. Hammond&l7 S.W.3d 288,
296 (Mo. banc 2007).

In United Labor this Court concluded that failure to comply witkrtain affidavit
and notarization requirements in the statutes wasatal to the validity of the signatures

precisely because the legislature did not dectaie be fatal. “We cannot give the ‘shall

3
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or mandatory’ language . . . greater importancethm absence of express statutory
language declaring that petitions which fail to gbyrwith the requirements shall not be
counted.”United Labor 572 S.W.2d at 456. Here, the legislature hasewiovided the
express statutory language absentUmited Labor that the signatures “shall not be
counted.” Sections 116.180; 116.120. This Courukhenforce the statutory command
“to the letter.”United Labor 572 S.W.2d at 456.
1. Section 116.180 and Section 116.190 Work Together Prevent

Voters from Being Misled and to Ensure Consistencyof

Presentation of Initiatives to the Voters.

Section 116.010 defines the “official ballot titlas that which “shall be placed on
the ballot and, when applicable, shall be the ipeatititle for initiative or referendum
petitions.” Section 116.010(4). Section 116.18008¥s two requirements: the Secretary
must deliver the official ballot title within thregays of certification, and the circulators
of initiative petitions must affix the official blak title to their petition pages. Section
116.180 serves two salutary purposes: (1) enswak vibters are not misled with an
inaccurate description of the measure; and (2)renthiat the “official ballot title” in the
polling place is the same as the “official ballidiet that is shown to signers of initiative
petitions. In submissions of constitutional amenaisethe “official ballot title” even has
a constitutional dimensioiseeMo. CONST. Article XII, section 2(b).

Together, these requirements limit voter confusamd promote a consistent
understanding of the measure throughout the iméaprocess. In the case of an

unchallenged official ballot title, the statutorgnstruction is straightforward: petition

4
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pages that do not have the official ballot titiéndH not be counted.” Sections 116.180;
116.120.

The legislature recognized that the Secretary @fteSimight not provide a
sufficient and fair ballot title and allowed a dealge by any citizen under Section
116.190 RSMo. The time period to initiate the afvadje is short — ten days — and the
litigation must be expedited. Sections 116.190¥h¢€‘ action shall be placed at the top of
the civil docket.”); 116.190.5 (the “action must hdly and finally adjudicated within
one hundred eighty days of filing”). The reason ttus expedited treatment is obvious:
an unfair ballot title should not be used to gathignatures. Quick litigation allows all
interested parties to resolve the matter and olatdam ballot title.

In the event a ballot title challenge is successfat here-the certified title that
emerges must be used “for the purposes of sectidnl®0.” Section 116.190.4. In
creating its remedies, “the legislature apparewiyghed the interests of the citizenry in
getting ballot initiatives on the ballot in a timelashion against the interests of those
opposing the language to be utilized on the offioalot title.” Knight v. Carnahan282
S.W.3d 9, 20 (Mo. App. 2009) (quotir@@verfelt v. McCaskill81 S.W.3d 732, 736 n. 3
(Mo. App. 2002)).

This Court must “presume that the legislature idezhevery word of a statute for
a purpose, and that every word has meanihtgivitt v. St. Louis Rams P’Shig09
S.W.3d 572, 574 (Mo. App. 2013). Here, these waals only mean that the certified
ballot title emerging from the Section 116.190 trade must be delivered by the

Secretary (as Section 116.180 requires) and musisbd and affixed to the petition

5
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pages (as Section 116.180 requires). If the cedtifiallot title emerging from the Section
116.190 challenge is not affixed to the petitiorggm the signatures “shall not be
counted.” Section 116.180.

The Secretary, in response, indicates that afeepétition pages have been turned
in “there are no further purposes of Section 116.&8tstanding.” (Kander Br. at 18.)
The proponents likewise urge that the purposeshefdtatute “after the petition has
already been submitted are limited.” (RYH4K Br.1&) But Respondents’ contentions
ignore the underlying purposes of Section 116.480 Section 116.190: preventing
voters from being misled and ensuring ballot cdaesisy throughout the process. Those
purposes would both be frustrated by an interpoetaihat allows signatures obtained
under a misleading, invalidated, and no longerifesdtofficial ballot title to be counted
as sufficient to qualify the petition for the balldust as importantly, the Respondents’
interpretation would treat the statutory commandge the certified ballot title emerging
from the expedited ballot title challenge “for tipeirposes of Section 116.180" as
extraneous. This Court should not “interpret autéaso as to render some phrases mere
surplusage.Middleton v. Missouri Dept. of Correction®78 S.W.3d 193, 196 (Mo. banc
20009).

The requirements of a statute should not vary basedactual circumstances
unless the legislature so commands. As this Ceadgnized irUnited Labor “express
statutory language declaring that petitions whiah to comply with the requirements

shall not be counted” must be enforced “to thestéttUnited Labor 572 S.W.2d at456.
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2. Section 116.120 Likewise Directs the Secretary Ndb Count
Signatures on Petition Pages That Lack the OfficiaBallot Title.

While Section 116.180 commands that an unfair bdite cannot be used for
obtaining signatures, the law likewise prevents3keretary from counting any signature
gathered using an unfair title. When the Secretayiews initiative petitions for
sufficiency as Sections 116.120 and Section 116r&§Qire, the legislature again gave
“express statutory languagé“Signatures on petition pages that do not haveoffieial
ballot title affixed to the page shall not be cathas valid.” There is no exception for
ballot titles that were changed by the courts orsituations when those changes occur
after signatures are submitted. Whether the officalot title is the unchallenged title
initially certified or the revised certified ballditle pursuant to Section 116.190, if
petition pages “do not have the official ballotetiaffixed to the page,” they shall not be
counted.

Section 116.120 allows for the possibility thatnsitures may have been gathered
on titles that were previously invalidated. If anblen that occurs, the Secretary is given
the same direction as petition circulators: sigregudacking the official ballot title “shall
not be counted.” Once again, this preserves the& turposes of the ballot title
requirement: it prevents voters from being misletha time of signing or confused at the

time of voting.

2 United Labor 572 S.W.2d at 456.
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Until this case, the Secretary treated the legisted command as unequivocal.
Judgment and Ordefuohey, et al. v. Markenson, et,&ase No. 06AC-CC00424 (Cole
County Cir. Ct. July 24, 2006). Although, as ther@&ry points out, the change in the
official ballot title in theTuoheycase occurred before the signatures were subnidted
the Secretary (by a few days), the statute didchange. Respondents RYH4K identify
certain other factual distinctions between the tjpeis submitted to the Secretary in
Tuoheyand this case, but none of those bear on the taegsedecision not to count
signatures submitted on pages with an invalidatetbtbtitle nor do they change the
language of the statute. The statute, then as canwvmanded that the signatures on pages
that do not have the official ballot title “shalbinbe counted as valid.” Section 116.120,
RSMo. The interpretation of the statute should cleinge depending on the day that
circulators submit their signatures.

By repeating the requirement in Section 116.120 tta signatures “shall not be
counted,” the legislature acknowledged that theficia ballot title” could change
between the day the petitions were submitted aadi#ite of the Secretary’s certification,
as occurred in this case. Section 116.120 therefioeets the Secretary to determine — at
the time of his certification decision — whethee tpetition pages contain the official
ballot title as it then exists. And this is whappaned here. Before the Secretary certified
the petition as sufficient, the official ballotiéitchanged because it was “likely to mislead
voters, and fails to accurately summarize the gopssessment fee which the initiative
petition proposes to establisiBoeving v. Kander--- S.W.3d ---, 2016 WL 3656891,

W.D. 79694, at *6 (July 8, 2016). When the Secketaade his certification decision,

8
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each and every signature had been obtained undemtisleading ballot title. Section
116.120 is clear: those signatures “shall not henta as valid.”

Respondents urge the Court to add words to Setfi6érl20 to freeze the “official
ballot title” at the time the petition pages arémitted to the secretary of state. But it is
undisputed that the signatures had not been cousttetiat time nor had they been
counted on July 18 when the ballot title was chang®loreover, Respondents'
construction of the statute cannot be reconcileith Wie legislature’s own definition of
“official ballot title”, i.e. “that which shall bglaced on the ballot.” Section 116.010(4).
The correct interpretation, which harmonizes Sesti@16.010, 116.180, 116.190, and
116.120 is that if the official ballot title (whethunchallenged or as emerging from the
116.190 challenge) is not on the petition pages,3bcretary cannot certify the petition
as sufficient for inclusion on the ballot. Thisdearly what the legislature intended and
what the words say.

And as Missouri courts have concluded, “it makesfgme sense.”’Reeves V.
Kander, 462 S.W.3d 853, 858 (Mo. App. 2015). The expeditallot tile challenge under
Section 116.190 makes sure that Missouri citizengetan adequate ballot title before it
Is “used by citizens to determine whether they sidin the petition.’ld.

To discount the statutory imperative, RespondentB¥ relies extensively on
dicta in Judge Smart’'s partial concurrenceMissourians against Human Cloning v.
Carnahan 190 S.W.3d 451, 463-64 (Mo. App. 2006) (Smaricdncurring in part and
dissenting in part) (RYH4K Br. at 21-22). By Judgmart's own admission, the issue of

whether signers of the initiative petition would mesled was “not addressed at all, in this

9
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court at least.”ld. at 463. The provisions ofnion Electric Co. v. Kirkpatrick678
S.w.2d 402 (Mo. banc 1984hat they rely on are likewise acknowledged asjust
dictum, but the dreadedobiter dictum’® Id. As Judge Smart himself recognized,
“sections 116.010(4) and 116.180 contemplate tleaelly the same ‘official ballot
title’ (including the summary statement and thedisnote and summary) would appear
both on the petitions and the ballad:

3. The Statutory Language will Limit and Discourage Eforts to

“game the fight over the ballot title”

Intervenors complain that this logical, plain laage interpretation of Chapter 116
will leave initiative rights dependent “on the manin which state officials and litigants
game the fight over the ballot title.” (RYH4K Brt 23.) Citizens — whether initiative
opponents or proponents — who believe that a bétletis insufficient or unfair only
have the provisions of Section 116.190 availablethim. Initiative proponents, by
contrast, are constantly engaged in an effort torig the fight over the ballot title.” Prior
to drafting initiative proposals, proponents engégeis groups to assist them “formulate
political strategy, craft messaging, and analyze tioe opponent's political messaging
might resonate with the publicState ex rel. Humane Soc'’y v. Beet&t/7 S.W.3d 669,

672 (Mo. App. 2010). Proponents submit multipleiatons of substantively similar

® In an election challenge case, one judge of thisrCrecently recognized the “the
dangers obbiter dictum particularly when . . . that issue was not budebe argued.”

Shoemeyer v. Kandet64 S.W.3d 171, 176 (Mo. banc 2015) (Stith, i3sehting).

10
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initiatives to see whether the proponents receiballat title they believe to be favorable.
See Missouri Roundtable for Lifé676 F.3d at 670 (noting initiative proponents
“submitted thirteen proposed ballot initiativeshe Missouri Secretary of State”).

In fact, Mr. Greim, who represents RYH4K, persopailubmitted eighteen
separate initiatives related to the tobacco tatkeoSecretary of State in 2015. On August
19, 2015, Mr. Greim submitted six initiative pediti sample sheets. After the Secretary
certified official ballot titles, Appellant Mr. Batng challenged the official ballot title for
three of those six petitions iBoeving v. Missouri Secretary of Staet al., Case No.
15AC-CC00482 (filed October 15, 2015). Mr. Greinthdirew the challenged petitions
and the case was dismissed in December 2015.

On September 17, 2015, Mr. Greim submitted elewhtianal initiative petition
sample sheets. After the Secretary certified @fiballot titles for these eleven petitions,
Mr. Boeving challenged the official ballot title rfden of them.Boeving v. Missouri
Secretary of Stateet al., Case No. 15AC-CC00521 (filed November 2315). Mr.
Greim withdrew the challenged petitions and theea@as dismissed in February 2016.

On November 20, 2015, after submitting seventedmiive petitions, four of
which had unchallenged Official Ballot Titles, MGreim submitted one additional

initiative petition sample sheet, which became hgtion at issue in this case. Through
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this process, five of Mr. Greim’s submissions weagproved for circulation by the
Secretary of Staté.

While these facts surely permit an inference thais ithe proponents of this
initiative who are attempting to “game the fighteovthe ballot title,” none of their
conduct is outside of the scope of Chapter 116pdtrents and opponents of initiatives
must comply with the statutory requirements. Thapmot take advantage of statutory
requirements and then cry foul when the statutest galvance their political agenda.
The legislature’s command that the signatures I'shad be counted” if they do not
contain the official ballot title must be enforced.

4, Respondents’ Reliance On Section 116.185 And Sectit16.195
Is Misplaced.

Respondents also rely on two unrelated provisionsupport of their position:
Section 116.185, which allows for changes to aydétement of identical issues on the
ballot, and Section 116.195, which requires théeStapay the costs of reprinting ballots
due to a court-ordered ballot change. Neither gioniis relevant here, nor would a plain

language reading of Section 116.120 render thermimgiass.

* Seelnitiatives 2016-081 (version 1); 2016-083 (vers&)n2016-085 (version 5); 2016-
113 (version 15); and 2016-152 (the petition i ttase). The certified ballot titles are
available on the Secretary of State’s website at:

https://www.sos.mo.gov/default.aspx?PagelD=173 @acessed September 8, 2016).
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Section 116.185 allows for provisions of identi¢al nearly identical) ballot
measures to be retitled. As Missouri’'s history seotwo measures that touch on the
same subject occasionally are presented to votdhe aame electiorsee, e.g. State ex
inf. Ashcroft ex rel. Bell v. City of Fultpg42 S.W.2 617, 620 (Mo. banc 1982) (noting
that “both joint resolutions which submitted [cahgional] amendments to the voters
called for repeal of the same sectiorGabbert v. Chicago, Rock Island & Pac. R¥0
S.W. 891 (Mo. banc 1902) (same). Until the Secyetartifies initiative petitions for the
ballot, however, the identity of measures that vappear on the ballot cannot be
ascertained. Section 116.120 directs the Secr#tatyf petitions do not have the official
ballot title at the time he certifies therthe signatures “shall not be counted.” Section
116.185 has nothing to do with counting signatdioe<ertification. Rather it allows the
Secretary to review all the measures certifiedtha ballot and change the ballot title
after certificationin order to avoid voter confusion.

Respondents’ reliance on Section 116.195 is ydhdurafield. Section 116.195
clarifies that when a court-ordered change to @#ilwblanguage requires reprinting of the
ballot, the State of Missouri, and not the loca&cébn authorities, must pay the costs of
those court-ordered changes. This applies to kgisl initiatives as well as citizen
initiatives and does not preclude or foreclose itmerpretation of the statutes that
Appellants urge here. If the legislature has suleaib measure for voter approval, and

the courts order a change to the title after gedtifon, the state must pay for printing.
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5. Respondents Cannot Claim Reliance on the Invalidate Ballot
Title and Should be Estopped From Doing So.

Respondents claim they relied on the Secretarygnadly certified ballot title,
but they knew that its validity had been challengedH4K told the courts that their
signatures “may not be counted as valid” to corwittee Trial Court to allow them to
intervene in Boeving I. (A. 37). While they now iolathey meant to say those signatures
“might” not be counted as valid, the statutes waear when RYH4K intervened: they
“shall not be counted as valid.” Having relied arstthreat to justify their intervention, it
is unfair under plain judicial estoppel principl@spermit them to change their position
on the validity of the signatures.

When a government official makes an unlawful decisiater corrected by the
courts, it is not unjust to foreclose any prioriaete on that unlawful decision. The
proponents did not have a proper ballot title utité court certified the correct one in
July. Prior to that time, the proponents were ojggaunder a disputed ballot title that
was misleading and deceptive. It is similar to whestatute has been found void. When
the court finds a statute to be unconstitutioried, decision has retroactive effettout v.
State 231 S.W.3d 140, 148 (Mo. banc 2007). “An uncdustnal statute is no law and
confers no rights. This is true from the date ef@nhactment, and not merely from the
date of the decision so branding itd. (quotingState ex rel. Miller v. O'Malleys.W.2d
319, 324 (Mo. banc 1938)). Those who relied onctiielenged ballot title did so at their

own risk.
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Intervenors could have moved to accelerate thgatibn even beyond the
statutory requirements, but did not. Instead, theceeded with the hope the ballot title
would be declared sufficient and fair and gathesigghatures without a full resolution.
But their strategy did not pan out. The signatwekected under the insufficient and
unfair ballot title cannot be counted pursuanti directives of the Missouri legislature.

B. The Statutes Requiring Official Ballot Titles to bePlaced on Petition

Pages are Constitutional

The statute’s plain language means the Secretdecsion must be reversed, so
RYH4K argues the statute must be unconstitutionlagéy say they have a constitutional
right to submit laws using the initiative — and ythdo — but the Constitution expressly
makes the submission of initiative petitions subjex “general laws.” Mb. CONST.
Article 1ll, section 53. The constitution is mongegific when submitting a Constitutional
amendment. It must “be submitted to the electorstieir approval or rejection by
official ballot title as may be provided by law” Mo. CONST. Article XlI, section 2(b)
(emphasis added). These provisions require “thécapion of general law, as enacted by
the general assembly, to the process of submiititigtives to the people.State ex rel.
Upchurch v. Blunt810 S.W.2d 515, 516 (Mo. banc 1991). The legis&s “power to
enact reasonable implementations of a constitutidimactive is generally recognized.”
State ex rel. Upchur¢t810 S.W.2d at 516. The Court will only invalidatatutes if they
“conflict with a constitutional provision or prowss.” State ex rel. Upchur¢gh810

S.W.2d at 516.
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The Missouri Constitution expressly requires thémigsion of constitutional
amendments to the people by “official ballot titl® 0. CONST. Article XII, section 2(b).
As described in Section 1.A.1 above, the Missdegislature, in a reasonable effort to
implement the constitutional directives of Artictél and Article Il has crafted Sections
116.180, 116.190, and 116.120 to make sure thatctmstitutional amendment is
presented through one official ballot title. Thatstes require the official ballot title to be
consistent throughout the amendment process, fegitign circulation to certification of
sufficiency by the Secretary of State to the apgeas on the general election ballot.
Rather than conflict with the constitutional prowers the statutory commands are clearly
in harmony with the Constitutional requirementsdonstitutional amendments.

Although the statutory application in this caselWalave this initiative off the
ballot in this general election cycle, that resulbes not render the statutes
unconstitutional. This Court is no stranger to kegmsubmitted initiatives off the ballot
without offending the Missouri Constitution. Althglu Article 1ll, section 50 allows
“legal voters” to sign initiative petitions, thisoGrt concluded it was constitutional for the
legislature to limit signers to “registered votérScott v. Kirkpatrick 513 S.W.2d 442
(Mo. 1974). The result in that case — as here thas the proposed initiative did not
appear on the ballot. IMoore v. Brownthis Court concluded that the proposed initiative
petition, though it had sufficient signatures, cbulot be on the ballot because of its
substantive unconstitutionalitfbee Moore v. Brownl65 S.W.2d 657, 664 (Mo. banc

1942) (“restraining the certification of the ameradrh for submission to the voters”).
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Breaching statutory requirements has consequeandssometimes they are harshhe
so-called “death penalty” for voters that Respomsi@omplain of (RYH4K Br. at 33) is
just as acceptable in Missouri as #otualdeath penalty for capital crimes.

Missouri courts have previously concluded that,arnitie Missouri Constitution,
initiative signers “are not ensured the right tedéheir signatures counted?rentzler v.
Carnahan 366 S.W.3d 557, 563 (Mo. App. 2012) (rejectingemention from initiative
petition signatories). As is clear in Chapter 1li6petitions do not comply with the
requirements of Chapter 116, “the Secretary ofeStas the right to reject the petition as
insufficient.” Id. Indeed, inDotson this Court concluded that a legislatively-inigdt
amendment to the Constitution could be challendet the election in the event that it
passedSee Dotson v. Kandet35 S.W.3d 643, 645 (Mo. banc 2014) (“judicialiesv of
a claim that a given ballot title was unfair oruffgcient (when not previously litigated
and finally determined) is available in the conteftan election contest should the
proposal be adopted”). There is no stronger afftorthe expressed will of the electorate

than the possibility that the election would be rwened, but that is what this Court

> If the Courts can require a private company tondistle a multi-million dollar power
plant erected in reliance on the issuance of a pesee Stopaquila.Org v. Aquila, Inc.,
180 S.W.3d 24 (Mo. App. 2005) (affirming injunctioaquiring company to dismantle
power plant), they can likewise constitutionallynctude that the petitions submitted here

were insufficient because the signatures were gadhender a misleading ballot title.
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expressly affirmed ibotsoncould result from a misleading and prejudicial c#l ballot
title.

Intervenors complain that they did everything witltheir power to place their
proposal on the November 2016 ballot. This is ylathtrue. They had myriad options
available to them to get their proposal on thedbalithin the time allowed by the
Missouri Constitution. First, and most obviousligey could have filed their proposal
sooner.See Reeved62 S.W.3d at 858 (noting that proposed initetivas presented to
Secretary on December 2, 2014). Indeed, irRbevegase, the ballot title challenge was
resolved in the Court of Appeals on June 9, 204d5, more than two months before
proponents here had begun their first round of dyrsabmissions, and more théine
months before this initiative was first presentedhte Secretary. Failing an earlier effort,
the proponents could have circulated Versions 15 8f their initiative beginning on
October 16, 2015 or version 15 on November 14, 2@1i&r ten days passed without a
challenge to the official ballot title. The suggdestthat the resulting correct and natural
interpretation of the statutes impermissibly infg@s on their ability to submit an
initiative to the voters cannot be reconciled vith realm of available options.

Finally, Respondents contend that the challengeldhail because there was no
evidence that a voter was misled. (RYH4K Br. aln72010, the Court of Appeals issued
a writ to restrain discovery into individual pertieps of language in the official ballot
title. “[R]Jandom perceptions . . . are not relevémtthe determination of whether the
Secretary’s language is unfaiState ex rel. Humane Society v. Begtéh? S.W.3d 669,

674 (Mo. App. 2010). Should this Court concludetthach evidence is necessary, it
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would create a whole host of mini-trials and isswékh evidentiary burden on top of the
already expedited election contest litigation. Hmany voters would have to be misled?
The Court of Appeals foreclosed this type of inguim 2010; this Court should not

reopen it now.

Although challenges to official ballot titles arelatively common, decisions
overturning them are relatively rare. The balltdeti'need not set out the details of the
proposal,” nor does it have to “provide the besnsuary.” Brown v. Carnahan370
S.W.3d 637 (Mo. banc 201230 long as “the language fairly and impartially soanizes
the purposes of the initiative,” it will survivedicial scrutiny.ld. Here, the ballot title
was so misleading to be invalidated by both the@irCourtandthe Court of Appeals.
It is not unconstitutional for the legislature tonemand that signatures gathered in
reliance on a misleading ballot title “shall notdmunted.” This Court should enforce the

legislative command “to the letteitUnited Labor 572 S.W.2d at 456.

® Respondents RYHFK reach deep and urge this Couely on a vacated opinion of the
Cole County Circuit Court. The trial judge in thase, now an august member of this
Court, would doubtless recognize that “a vacatedsttan is deprived of its precedential

effect.” Salitros v. Chrysler Corp306 F.3d 562, 575 n.2'{&ir. 2002).
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Il. ARROWOOD'S CONSTITUTIONAL CLAIMS ARE RIPE FOR REVIE W

As the Western District Court of Appeals recogniareds Order transferring this
case to this Court, “the issues appear to be opgie-election judicial review as they
‘affect the integrity of the election itself, and..are so clear as to constitute a matter of
form."” Boeving, et al. v. Kander, et at--S.W.3d ---, W.D. 80001 (September 8, 2016
Order); see also City of Kansas City v. Chastadi20 S.W.3d 550, 554-55 (Mo. banc
2014). Respondents argue that pre-election revieuld only be available for claims
that an initiative petition violates the form respments of the Constitution and Chapter
116. However, Missouri courts have made clear wWisn “the issue of law raised is so
clear or settled” it may “constitute matters ofrfot State ex rel. Hazelwood Yellow
Ribbon Committee v. Klp85 S.W.3d 457, 468 (Mo. App. 2000). The Congbtuitself
makes clear that the initiative cannot be usedafounconstitutional purpose or for the
appropriation of funds under & CoNST. Article Ill, section 51; therefore Arrowood's
claims constitute a matter of form.

A. The Initiative Petition Unconstitutionally Appropri ates Funds

Respondents assert that Arrowood's claim of ap@tign by initiative is not ripe
because it relies on extrinsic facts. That is rkesta Subsection 1 of section 54(a) of the
proposed Initiative Petition on its face transfdégrs balance of a currently-existing state
fund, the Coordinating Board for Early ChildhoodnEuto the newly created Early
Childhood Health and Education Trust Fund. Whethere is money in the existing fund
is irrelevant. The transfer of the fund is an appiadion, or “the act of setting aside a

sum of money for a public purpose.” Black’s Law finoary, Ninth Edition, p. 118. It is
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not necessary to know whether there will be momnetphe fund at a certain point in time.
All that is required is that the Initiative Petitidakes an existing fund and sets it aside
(appropriates it); that is what the Constitutiorbids.

Respondents next claim the Initiative Petition does convey the authority to
withdraw funds from the state treasury and theeefx not an appropriation. The
Initiative Petition does not have to withdraw furicsm the state treasury to effectuate an
appropriation. If it sets aside funds for a purpasés appropriating them. On its face,
subsection 1 of section 54(a) of the InitiativeitRet transfers the balance of a currently-
existing state fund, the Coordinating Board forhe&hildhood Fund (“CBEC Fund”) to
the newly created Early Childhood Health and Edooairust Fund. From there, the
money that was in the CBEC Fund may only be usedh® purposes allowed in the
Initiative Petition. This is an appropriation bytiative and is forbidden by & CONST.
Article Ill, section 51.

Respondents defend the transfer of the existingl fnecause they allege the
Initiative Petition does not mandate a change enpghirposes for which the existing fund
is to be spent. As discussed in Appellants' inikigef, the language of the Initiative
Petition clearly limits the new Early Childhood Hieaand Education Trust Fund —
including those funds which presently reside ingkisting Coordinating Board for Early
Childhood Fund — to be used “only for purposes Wrace authorized by this section.”
(Joint Exhibit 1, L.F. 0200 at Section 54(a).1)eTpurposes of the new fund differ from
the purposes of the CBEC Fund. Specifically, the fuend will require between 5 and 10

percent of the funds to be spent “to provide ewdebased smoking cessation and

21

Wd 6t:%0 - 9T0Z ‘2T 12qwialdas - [4NOSSIN 40 LINOD ANTHANS - P3jid Ajediuonos|3



prevention programs for Missouri pregnant motheus youth.” (d. at Section 54(a).1.c).
The CBEC Fund's stated purpose is “to support sty development and school
readiness of all Missouri children from birth thgtuage five.* Smoking cessation and
prevention programs for Missouri pregnant mothed youth are not purposes germane
to the healthy development and school readinedgisgouri children from birth through
age five. This mandatory use of the transferredl fisnboth new and different from the
funds’ presently existing purposes.

Because the Initiative Petition appropriates fumdsits face, it violates M.
CONST. Article 111, section 51.

B. The Initiative Petition Unconstitutionally Allows the Use of Public

Funds for Religious Institutions

Respondents cite tiuehner v. Kander442 S.W.3d 224 (Mo. App. 2014) for
their argument that Initiative Petitions may carve owstnietions in certain constitutional
provisions, and that is what Section 54(b)(2) @& thitiative Petition does. IKuehner
the court found that “[t]henere referencéo [a constitutional provision] does not directly
or by implication amend” such provisiokuehner 442 S.W.3d at 229 (emphasis added).
Further, the proposed measureKimehnerin no way impair[ed] the fundamental right”

at issue in that caséd. Here, by contrast, the Initiative Petition see¢&simpair the

" Description of the Coordinating Board for Earlyil@hood from the Missouri
Department of Social Services, available at: httpd.mo.gov/cbec/ (last accessed August

30, 2016).
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fundamental guarantee that public funds will notused for religious institutions by
expressly exempting funds generated by the meadsihis. is clearly and directly
prohibited by the Missouri Constitution.

Respondents further argue that the Blaine Amendmelyt limits appropriations
by the General Assembly and various local bodidschvare not applicable here. This
argument ignores M CONST. Article |, section ¥, which provides that “no money shall
everbe taken from the public treasury, directly oritadtly, in aid of any church, sect or
denomination of religion . . .” (emphasis addedhisT section is not limited to
appropriations by the General Assembly or localiégidit applies to any and all public
funds. By creating an exception to the Blaine Anreadt, the Initiative Petition does
what is prohibited by the Constitution: authorizee use of public funds for religious
purposes.

C. The Initiative Petition Unconstitutionally Contracts Away the Power to

Tax

Article X, Section 2 of the Constitution prohibissirrendering, suspending or
contracting away the power to tax except as authdrby “this constitution.” Section 1
of Article X provides the circumstances under whibk power may be surrendered or

contracted away — when the general assembly goamisr to political subdivisions.

® Respondents allege Arrowood's Article |, secti@rgument was not presented to the
Trial Court. In fact, this argument can be foundmowood's Petition (L.F. 0011 at

27).
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Amendment 3 does what the Constitution prohibitsabee it allows a tax, in the

form of a so-called equity assessment fee, to Wiedeand adjusted based on a contract.

The type of product taxed — cigarettes manufactbsed non-participating manufacturer
— is subject to definitions not established by kbgislature but rather contained in a
private contract. And the tax may increase basedagtors contained in a private
contract.

Respondent RYH4K argues this taxation defined lmp@atract with non-elected
tobacco companies is fine because it does nott‘time power of the general assembly to
tax.” But that is not the issue; the issue is suteging the power to tax to third parties.
RYH4K sole argument that surrendering the poweriois fine seems to be the phrase
“except as authorized by this Constitution” con¢airat the end of section 2. Apparently
RYHA4K thinks they can amend away the prohibitiorsbyiply changing the constitution.

The problem with that theory is that RYH4K may nse the initiative to do what
is prohibited by the Constitution. ™ CONST. Article I1l, section 51. “This constitution”
— the current constitution — prohibits delegatimgag the power to tax except to political
subdivisions as authorized by Article X, sectioriThis constitution” does not allow an
initiative to allow taxes to be set by an outsidatcact.

RYH4K also argues that it is permissible to tieag to an outside measurement
such as the CPI. That might be true, but that tswitat Amendment 3 does. Instead
Amendment 3 allows the tax to be adjusted basedhat a contract says. That contract,
which today references the CPI, could be amendedst a different measure or to

abandon the CPI all together. While the generarab$y or a political subdivision would
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have the power to impose a tax to be adjustedd®{Z#I, non-elected entities may not do
so. The tax cannot be set and adjusted accordiagomtract.
lll.  THE INITIATIVE PETITION AMENDS MORE THAN ONE ARTICL E OF

THE CONSTITUTION

Initiative petitions seeking to change the Congbtushall not contain more than
amended and revised article of the constitutiorn. BONST. Article Ill, section 50.
Respondents claim they are not amending more themn avticle, but they beg the
guestion. As discussed above, using public fundseiitgious purposes is banned in two
different articles, yet the initiative allows mon&y be spent and contains an express
exemption from one prohibition. Because the InimtPetition is carving out funds it
raises from the blanket ban on religious uses,aimending that blanket ban.

Similarly, the Initiative Petition expressly autimms taxes to be imposed based on
definitions and an escalator mechanism in a pricatgract, it conflicts with existing
provisions in Article X. Respondents point out tktze Mo. CONST. Article X section 2
contains the language “except as authorized byctmstitution.” This argument is their
doom. Article X prohibits delegating away the powertax outside of government
entities, but Respondents say they can changenbatheir amendment to Article IV.
The language in the initiative amends Article IVitface, but it also amends Article X

to allow something Article X would otherwise exshlsprevent.
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CONCLUSION

For the foregoing reasons, the Trial Court’s judgimshould be reversed. This

Court should reverse the Secretary’s determindtian Initiative Petition 2016-152 is

sufficient for inclusion on the November 2016 bakmd enjoin the Secretary and any

local official from taking steps to include thetiative on the ballot.

Respectfully submitted,

STINSON LEONARD STREET LLP

By:_/s/ Charles W. Hatfield
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