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JURISDICTIONAL STATEMENT

Appellant Bryan M. Pierce appeals his convictiolofeing a bench trial in the
Circuit Court of Jackson County in which he wasrfdguilty of possession of child
pornography as a prior and persistent offendeidtation of § 573.037.(LF 54-58;

App'x A2; Tr. 238-247f. On June 19, 2015, the Honorable W. Brent Powelleseed
Mr. Pierce to fifteen years’ incarceration. (LF 58: App’'x A3-A4, A5-A6; Tr. 286).
Mr. Pierce timely filed his notice of appeal on 2, 2015. (LF 60-62).

The Court of Appeals, Western District, issued amlep and supporting
memorandum affirming Mr. Pierce’s conviction, batranded his case for resentencing.
This Court ordered transfer on April 4, 2017, aftér Pierce’s application. Mo. Const.,

Art. V, 8 9; Rule 83.04.

1 All statutory citations are to Missouri Revise@ttes 2000, as updated, unless
otherwise stated.

2 The Record on Appeal consists of a Legal File {jland Transcript (“Tr.").
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STATEMENT OF FACTS

Responding to a call for an emotionally disturpedson, Kansas City Police
Officers Robert Erpelding and Paul Russo went thi?24Paseo in the late hours of June 18
and early hours of June 19, 2013. (Tr. 30, 3193798). The officers were met at the
front door by Bryan Pierce, who said he was hearoiges. (Tr. 37, 38, 42, 99). Mr.
Pierce came out on the front porch and spoke tmw&fErpelding, explaining that his cat
had told him to stab himself in the heart. (Tr. 3@, 37, 99). Officer Erpelding then
offered to check out Mr. Pierce’s residence to “maldre it's safe” and to give Mr.
Pierce “a little peace of mind.” (Tr. 31, 100). NRierce agreed. (Tr. 32, 100).

Officer Russo and another officer, Sergeant Hakilly, searched the residence
while Officer Erpelding stayed outside with Mr. Rie, waiting for an ambulance. (Tr.
32, 33, 51, 100, 110). Mr. Pierce was taken by damwme to a local hospital (Tr. 33,
101). Sometime after Mr. Pierce left in the amba&rsergeant Kelly asked Officer
Erpelding to “verify some things” inside the reside. (Tr. 35, 39, 101).

A computer was found in the last room checkedheydfficers. (Tr. 43, 53, 111).
A slideshow screensaver running on the computev thie officers’ attention. (Tr. 44,

53, 111). The photos contained images that appéaree of underage children in sexual
poses. (Tr. 44, 53, 111). Sergeant Kelly stoppedchideshow then called Officer
Erpelding and Sergeant Tammy Pronske into the r¢dm45, 54, 56-57, 101-102, 111).
Officer Erpelding agreed the subjects of the imaggeaned to be under the age of 18.

(Tr. 35, 36). The officers clicked through the irragn the computer to determine the
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age of the subjects in the images. (Tr. 47, 11#)c& Erpelding recovered the computer
as evidence. (Tr. 36, 102-103).

Following months of investigation, the State cleakdylr. Pierce with one count of
possession of child pornography, § 573.037, ardjatl Mr. Pierce possessed more than
twenty images of individuals less than eighteenyefage engaged in sexually explicit
conduct. (LF 44-49).

Defense counsel filed a Motion to Suppress andeatdvr. Pierce was unable to
give consent because of his emotionally disturlbet shat ultimately led to him being
taken to the hospital. (Tr. 59-60). Defense couasglied that, even if Mr. Pierce had
given consent, he was unable to withdraw that aursece he was taken to the hospital.
(Tr. 59). Following a hearing on Mr. Pierce’s matiohe trial court ruled that, although
Mr. Pierce was unable to give consent becausesahkntal state, the officers were
justified in their search of his residence basetherexigent circumstances exception to
the warrant requirement. (LF 40-43).

The trial court found Mr. Pierce to be a prior gadsistent offender pursuant to
558.016 and 557.036. (Tr. 80, 83). Following a Iretni@al, Mr. Pierce was found guilty
of possession of child pornography and sentencé&8 tgears in prison. (LF 54, 57-58; Tr
238-247, 286). At the sentencing hearing, the taalrt sought to clarify the range of
punishment Mr. Pierce faced:

The Court:  However, having proven the defendarasia prior and

persistent offender, it's my understanding thatdefendant, his range of
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punishment was, pursuant to statute, extendedttwtd0 years, is that
correct?
[State]: We had agreed to a lid of 20, Your Honor
The Court: A lid of 20 in exchange for the waiweéithe jury trial, is that
correct?
[State]: Yes, Your Honor,
[Defense Counsel]: Correct
(Tr. 249).

This appeal follows.
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POINTS ON APPEAL

Point I:

The trial court plainly erred in sentencing Mr. Pierce when the trial court
had a materially false understanding of the possiklrange of punishment, because
sentencing a defendant based on a materially falsemderstanding of the possible
range of punishment is a fundamental denial of theght to due process as
guaranteed under the Fourteenth Amendment to the Uited States Constitution and
Article I, Section 10 of the Missouri Constitution,in that Mr. Pierce as a prior and
persistent offender faced a range of punishment dive years’ incarceration (the
minimum punishment for a B felony) to thirty years or incarceration for life (the
maximum punishment for an A felony), but the trial court understood Mr. Pierce to

face a range of punishment of ten to thirty yearsmincarceration for life (the range

of punishment for an A felony). Mr. Pierce’s sentace, based on a misunderstanding

of the possible range of punishment by the trial aart, is a manifest injustice and
miscarriage of justice.

U.S. Const. Amend. XIV

Mo. Const. Art. |, § 10

Mo. S. Ct. Rule 30.20

§ 558.011 RSMo

§ 558.016 RSMo.

State v. Troya407 S.W.3d 695 (Mo. App. W.D. 2013)

State v. Cowar247 S.W.3d 617 (Mo. App. W.D. 2008)
10
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Point Il

The trial court clearly erred in overruling Mr. Pi erce’s motion to suppress
evidence, overruling Mr. Pierce’s objections to thedmission of the recovered
evidence, and failing to exclude the recovered ewdce as fruit of the poisonous tree,
because the state failed to prove by a preponderamof the evidence that the
recovered evidence were not obtained as the resolt an unlawful search and
seizure in violation of Mr. Pierce’s rights to dueprocess and freedom from
unreasonable searches and seizures, under the Fdurnd Fourteenth Amendments
to the United States Constitution, and Article I, ctions 10 and 15 in the Missouri
Constitution, and 8§ 542.296, in that Mr. Pierce wasot in a mental state in which he
was capable of consenting to a search, and the stion did not rise to the level of
exigent circumstances or the “emergency doctrine’tat would allow the warrantless
search of Mr. Pierce’s residence. Because the re@red evidence was the fruit of the
unlawful search, the evidence should have been exded.
U.S. Const. Amends. IV, XIV
Mo. Const. Art. I, § 10, 15
Mo. S. Ct. Rule 29.11
§ 542.296 RSMo
State vHastings 450 S.W.3d 479 (Mo. App. E.D. 2014)
State v. Miller 894 S.W.2d 649 (Mo. banc 1995)

State v. Troya407 S.W.3d 695 (Mo. App. W.D. 2013)

11
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ARGUMENTS ON APPEAL

Point I:

The trial court plainly erred in sentencing Mr. Pierce when the trial court
had a materially false understanding of the possiklrange of punishment, because
sentencing a defendant based on a materially falsemderstanding of the possible
range of punishment is a fundamental denial of theight to due process as
guaranteed under the Fourteenth Amendment to the Uited States Constitution and
Article I, Section 10 of the Missouri Constitution,in that Mr. Pierce as a prior and
persistent offender faced a range of punishment dive years’ incarceration (the
minimum punishment for a B felony) to thirty yearsor incarceration for life (the
maximum punishment for an A felony), but the trial court understood Mr. Pierce to
face a range of punishment of ten to thirty yearsmincarceration for life (the range
of punishment for an A felony). Mr. Pierce’s sentace, based on a misunderstanding
of the possible range of punishment by the trial aart, is a manifest injustice and
miscarriage of justice.

Standard of Review

When there is no objection to a claimed errorrmya bench trial, that error may
only be reviewed under the plain error stand&thte v. Freemari89 S.W.3d 605, 608
(Mo. App. W.D. 2006); Mo. S. Ct. Rule 30.2@s defense counsel did not object at trial,

Mr. Pierce respectfully requests plain error revahis claim.

3 All citations are to Missouri Supreme Court Rulegess otherwise noted.

12
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Plain error review involves a two-step proces}iliis Court determines whether
“the claimed error facially establishes substargialunds for believing that manifest
injustice or miscarriage of justice has resultédrjd (2) this Court, at its discretion
“consider[s] whether or not a miscarriage of justic manifest injustice will occur if the
error is left uncorrected.'State v. Mullins140 S.W.3d 64, 68 (Mo. App. W.D. 2004)
(internal citations and quotation marks omitted).

Plain error review is appropriate when a courtesaees a defendant based on a
mistaken understanding of the available range aofghlument. SeeState v. Olney954
S.W.2d 698, 700-01 (Mo. App. W.D. 1997) (grantingimp error review and relief when
the sentencing court stated its belief that a ation for armed criminal action must run
consecutively with other sentenceS)ate v. Rowarl65 S.W.3d 552, 554-56 (Mo. App.
E.D. 2005) (granting plain error review and relidfen the sentencing court expressed a
mistaken belief about the range of punishment akilglto it and the defendant’s possible
parole date)State v. Taylqr67 S.W.3d 713, 716 (Mo. App. S.D. 2002) (graniahan
error review and relief when the sentencing coomay have believed” a sentence for
armed criminal action must run consecutively wither sentences).

Discussion

Sentencing a defendant based on a materially miderstanding of the possible
range of punishment is a fundamental denial ofitji# to due process as guaranteed
under the Fourteenth Amendment to the United Staoesstitution and Article 1, Section
10 of the Missouri Constitution. “A sentence patsa the basis of a materially false

foundation lacks due process of law and entitledigfendant to a reconsideration of the

13
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guestion of punishment in the light of the truet$acegardless of the eventual outcome.’
This is so even if it is likely the court will retuthe same sentenceState v. Cowar247
S.W.3d 617, 619 (Mo. App. W.D. 2008) (citiNgraggs v. Stateb49 S.W.2d 881, 884
(Mo. banc 1977)) (internal citation omitted). Ansencing court’s mistaken belief about
the range of punishment is a materially false f@fioth that entitles a defendant to
resentencingld.

In its Information in Lieu of Indictment, the Statharged Mr. Pierce with the B

felony of possession of child pornography, undé78.037.2(a). (App’x A7). The State

also charged Mr. Pierce as a prior and persistéender under 88 557.036 and 558.016.

(App’x A8-9).° The effect of finding a defendant to be a peraistéfender is the
maximum authorized penalty increases to that ohthe grade of felony, but the
minimum penalty remains the san$#ate v. Cowar47 S.W.3d 617, 619 (Mo. App.
W.D. 2008); 8§ 558.016.7(2). The result in thisecags Mr. Pierce faced the minimum
punishment of 5 years, § 558.011.1(2), and the maxi term was raised to that of a
class A felony which is 30 years to life, § 558.a11). (App’x A10-A11)°

As filed, however, the Information in Lieu of lmtinent did not specifically

address the range of punishment Mr. Pierce faced:

* The text of § 573.037 is included in Appellantpgendix on page A7.
> The text of § 558.016 is included in Appellant’ppendix on pages A8-A9.

® The text of § 558.011 is included in Appellanfgpendix on pages A10-Al1.

14
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Defendant is a prior offender under Section 558.&%Mo. Defendant is also a
persistent offender and is punishable by sentemae £xtended term of
imprisonment under Sections 558.016 and 557.08@ainhe has (pleaded guilty
to) (been found guilty of) (been convicted of) [diwo or more felonies
committed at different times. ...
(LF 48).
At the sentencing hearing on June 19, the couglsito clarify the range of
punishment Mr. Pierce faced:
The Court:  However, having proven the defendarsia prior and
persistent offender, it's my understanding thatdefendant, his range of
punishment was, pursuant to statute, extendedttmtd0 years, is that
correct?
[State]: We had agreed to a lid of 20, Your Honor
The Court: A lid of 20 in exchange for the waiweéithe jury trial, is that
correct?
[State]: Yes, Your Honor,
[Defense Counsel]: Correct
(Tr. 249). Neither defense counsel nor the prase@ver pointed out the court’s error in
its understanding of the range of punishment Merd¢a faced. At no time did defense
counsel object to or seek correction to the rarigrinishment available to the trial court

at sentencing.

15
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Even in situations where the trial court’s misstatat of the applicable law was
not as clear or as timely as in this case, coa® flound error. liState v. Troyad07
S.W.3d 695, 700 (Mo. App. W.D. 2013)r. Troya was a prior and persistent offender
charged with B felony driving while intoxicated.af error was foundd. at 701.The
appellate court held the trial judge misunderstib@dpossible range of punishment to be
ten to thirty years or life imprisonment, when tigrect range of punishment was five to
thirty years or life imprisonmenkd. The appellate court held that the circuit court’s
acceptance, prior to trial and sentencing, of tingt Bubstitute Information, which listed
an incorrect range of punishment, and the coutdtements of the A felony range of
punishment throughout the proceedings indicatedTvtiya’s sentence was given based
on a mistaken belief that ten years’ imprisonmeas the minimum allowedd. at 701.
Due to the circuit court’s plainly erroneous undensling of the range of punishment, the
appellate court reversed the sentence and ordesedtencingd.

In Cowen 247 S.W.3d at 618, Mr. Cowen sought to withdragudty plea for B
felony burglary. Before allowing him to withdrawstguilty plea, the court warned him
that if he went to trial he would be charged asiar@nd persistent offender, which
would subject him to the range of punishment oia<A felony — 10 to 30 years or life.
Id. Mr. Cowen withdrew his guilty plea, and at the sedpuent trial, was found guiltid.
Later, at sentencing, his attorney argued the amwid sentence him to 5 years’
incarceration, the prosecutor objected but didanotide a reason, and the trial court
made no direct ruling on the objection but, instéeesponded: ‘Okay, thank you. Is

there anything else by the parties in this mati€el, the Court, having considered the

16
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alternatives and having granted allocution in thegter, now asks is there any just cause
or legal reason why the Court should not imposécsee at this time?’ld. The court

then sentenced Mr. Cowen to 10 years on the byrglargeld. Mr. Cowen appealed,
and plain error was fountt at 618-19. Mr. Cowen’s sentence was vacated becaus
“Although there was a significant amount of timéviseen the trial court’s statement
defining the range of punishment and the senterfogaging, the trial court never
acknowledged that a mistake was made nor did iddecturt state that Mr. Cowan’s
sentence was based on the correct range of punmlirtte at 619.

In State v. Elamthe State outlined an incorrect range of punisitrteethe trial
court.493 S.W.3d 38, 43 (Mo. App. S.D. 2018he Court held that “when the record
indicated that the trial court’s sentence was apcoof the trial court’s own valid
considerations and not a mistaken apprehensiorhaf was required under the law, our
appellate courts have refused to reverse for neweseing.” In its holding, the Court in
Elamstated three reasons plain err did not exist:n@Xtial court explained its rationale
for the sentences; (2) the “sentence were basedl@hconsiderations”; and (3)othing
in the record indicated the sentences were baséuednial court having a
misapprehension of the applicable ldd.at 44. While the trial court’s voiced
considerations may have been valid, and the rd&drehind the reasons explained, the
third requirement was not present: the record §patty shows the trial court was
incorrect in the range of punishment Mr. Pierce faasg — showing the trial court’s
misapprehension of the applicable law. (Tr. 249.2VA-279). The recordoesnot

merely indicate the sentence was based on thetiat having a misapprehension of

17
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law, the record shows it clearly. Additionally, lese the record does not show the trial
court made its sentence based on a consideratitve @&lid range of punishment, but
instead shows the opposite; the misstated rangaro§hment frustrates the reasoning
that the trial court’s sentence was “a producheftrial court’'s own valid
considerations.Elam, 493 S.W.3d at 43. While a court may give fiveidhabasons for a
decision, a sixth reason, if invalid, can void Yadidity of the other reasonSee

Aptheker v. Sec’y of Stat&78 U.S. 500, 508 (1964) (A legitimate governnpampose
cannot be pursued through unconstitutional means).

Additionally, in State v. Scaotthe prosecutor argued consecutive sentences were
required by law. 348 S.W.3d 788, 800 (Mo. App. 2D11),abrogated on other
grounds byState v. Sisgal58 S.W.3d 304 (Mo. 2015). The trial court asletense their
position on the issue, and defense argued thectriat had discretionid. The court
sentenced Mr. Scott consecutively and the Coud: hel

The trial court’s comments, along with the actidrasking Defendant’s

attorney for a response to the State’s positiaticate that, unlike the

judges inWilliams BurgessandFreeman the judge in the present case did

not simply rely on the prosecutor’s incorrect iptetation of the statute but

exercised his independent discretion in determitiiag consecutive

sentences were appropriate.

Id. (ReferencingVilliams v. State300 S.W. 2d 739 (Mo. banc 1990)h@ trial court
incorrectly believed the law required consecutieetences)State v. Burges800

S.w.2d 743, (Mo. banc 1990) (Resentencing ordeeeduse record indicated court
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believed 558.026 required consecutive sentenceforictions of multiple counts of sex
offenses); an&tate v. Freemar212 S.W.3d 173 (Mo. App. S.D. 2007) (Resentencing
ordered because record indicated court believesB26 required consecutive
sentences for convictions of multiple counts of signses).

In State v. Seatgranother case involving whether consecutive seetewere
required by law, the sentencing court stated:

I’m going to try to sort of send a little messagedite people in the

Department of Corrections, that at least | think ¢thime that you

committed is very, very serious and that | thin& gunishment should be

very severe.

* ok ok ok ok k

[E]verything is consecutive. And all six of thege aonsecutive with

whatever time you are now doing.
815 S.w.2d 90, 92 (Mo.App. E.D. 1991). The Couurfd this evidence that the trial
court would have sentenced Mr. Seaton to consegtitive even had he understood the
law to allow concurrent time because the recordvelabthe sentencing court expressed a
desire “to impose the maximum sentendd.”Such a desire, however, was not expressed
in Mr. Pierce’s case.

Respondent is expected to argue that becausei®éicers sentence fell within the
unenhanced range of punishment for a B felonygtigeno indication the trial court took
Mr. Pierce’s persistent offender status into comsitton. However, there is no evidence

in the record that the trial court considered thenhanced minimum when sentencing
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Mr. Pierce and that is where the plain error [ rationale detailed by the trial court
applies whether the trial court considered the mium sentence allowable as five years
or ten. However, it is evident, obvious, and ckbartrial courtdid notconsider a

minimum of five years when deciding what sentemcgive Mr. Pierce. The trial court

explicitly states it believed the range of punishirte be between 10 years and 20 years:

The Court:  However, having proven the defendarasia prior and
persistent offender, it's my understanding thatde&ndant,
his range of punishment was, pursuant to statutended to
ten to 30 years, is that correct?

[State]: We had agreed to a lid of 20, Your Honor

The Court: A lid of 20 in exchange for the waiweéithe jury trial, is that

correct?
(Tr. 249). This clearly and obviously states tha twourt's misapprehension of the
applicable law.

The above cases, when argued together, shownteapprehension of law is not
necessarily present when a trial court fails toexra prosecutor’'s misstatement of the
law; but when the record shows the trial court meérstood the law, then such error
exists and due process demands the error’'s camedthe logic underlying this
distinction is the presumption that trial court®tnthe law.State v. Amickd62 S.W.3d
413, 415 (Mo. banc 2015). When a trial court exthjienisstates the law, however, that

presumption is rebutted.
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Because the court sentenced Mr. Pierce based andtezially false foundation
that he was subject to the range of punishmerdriok felony, Mr. Pierce is entitled to
resentencing with the Court aware of the actualeast punishment available to iEee

Troya,S.W.3d at 700.
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Point I1:

The trial court clearly erred in overruling Mr. Pi erce’s motion to suppress evidence,
overruling Mr. Pierce’s objections to the admissiorof the recovered evidence, and failing
to exclude the recovered evidence as fruit of theopsonous tree, because the state failed to
prove by a preponderance of the evidence that theecovered evidence were not obtained as
the result of an unlawful search and seizure in viation of Mr. Pierce’s rights to due
process and freedom from unreasonable searches aselizures, under the Fourth and
Fourteenth Amendments to the United States Constition, and Article I, Sections 10 and
15 in the Missouri Constitution, and 8§ 542.296, ithat Mr. Pierce was not in a mental state
in which he was capable of consenting to a seardmd the situation did not rise to the level
of exigent circumstances or the “emergency doctririghat would allow the warrantless
search of Mr. Pierce’s residence. Because the re@ved evidence was the fruit of the
unlawful search, the evidence should have been exded.

Preservation and Standard of Review

To preserve a suppression issue for appellatewetie issue must be raised in a
motion to suppress and the defendant must timghcobo every instance in which the
evidence is offered at trial with proper reasonsupport and must include the issue in
the motion for new trial State v. Mateo335 S.W.3d 529, 534 n.5 (Mo. App. W.D.
2011).

Defendant filed a motion to suppress and objectédsd when the evidence

sought to be suppressed was admitted. (LF 25-284)r Since Mr. Pierce’s case was
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tried to the court, no motion for new trial wasuigqd to preserve the issue for appeal.
Rule 29.11(e)(2}.

“A trial court’s ruling on a motion to suppress Mak reversed on appeal only if it
is clearly erroneous. This Court defers to tha tourt’s factual findings and credibility
determinations, and considers all evidence ananednde inferences in the light most
favorable to the trial court’s ruling. Whether doet violates the Fourth Amendment is
an issue of law that this Court revieds novo’ State v. Pes¢&825 S.W.3d 565, 569
(Mo. App. W.D. 2010) (quotingtate v. Sund15 S.W.3d 719, 723 (Mo. banc 2007)).
Evidence presented at both the suppression heanish@t trial will be considered to
determine whether sufficient evidence exists inrdwrd to support the trial court’s
ruling. State v. Pikel62 S.W.3d 464, 472 (Mo. banc 2005).

Discussion

The trial court clearly erred in overruling Mr. Rie’'s motion to suppress
evidence, overruling Mr. Pierce’s objections to #aenission of the recovered evidence,
and failing to exclude the recovered evidence @it df the poisonous tree, because the
State failed to prove by a preponderance of theezwe that the recovered evidence was
not obtained as the result of an unlawful searchsaizure in violation of Mr. Pierce’s

rights to due process and freedom from unreasosaalehes and seizures, under the

’Should this Court find the claim to be unpreserid,Pierce requests plain error

review. Rule 30.20.
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Fourth and Fourteenth Amendments to the UniteceSt@bnstitution, Article I, Sections
10 and 15 in the Missouri Constitution, and § 598.2

People have the right to be secure in their persunsses, papers, and effects
against unreasonable searches and seizures byhgmwmiragents. U.S. Const., Amend.
IV, XIV. Missouri’s constitutional protection undérticle I, 815 is coextensive with that
provided by the Fourth Amendmeftate v. Rushin@®35 S.W.2d 30, 34 (Mo. banc
1996); U.S. Const., Amend. IV; Mo. Const., Art815.

Evidence obtained by searches and seizures iataolof the Fourth Amendment
is inadmissible in courtapp v. Ohip367 U.S. 643, 655 (1961); U.S. Const., Amend.
IV. This evidence is excludable as fruit of theqmmious tree where it is obtained as a
direct result of an illegal search or seizukezona v. Evanss14 U.S. 1, 10 (19955tate
v. Taber 73 S.W.3d 799, 707 (Mo. App., W.D. 2003)ate v. Milley 894 S.W.2d 649,
654 (Mo. banc 1995).

A warrantless search or seizure that occurs arspest’s premises is
presumptively unreasonablgtate v. Rutter93 S.W. 3d 714, 723 (Mo. banc 2002).
When the constitutionality of a warrantless seasathallenged, the state has the burden
to show that it falls under one of the well-recagu exceptions to the requirement of a
warrant.Minnesota v. Dickersqrb08 U.S. 366, 372 (1993}ike, 162 S.W.3d at 472;
State v. Hamptqro59 S.W.2d 444, 450 (Mo. banc 1997); 8542.29d#ny of the
exceptions are based on the presence of exigenintstancesState v. Simmon458
S.W.3d 901, 906 (Mo. App. S.D. 2005). Exigent canstiances include: pursuing a

fleeing felon, preventing the imminent destructarevidence, preventing a suspect’s
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escape, or mitigating the risk of danger to lawoergment or other persons inside or
outside of the dwellingd. The “emergency doctrine,” another exception, atwira
police to make a warrantless entry in the case@maergencyState v. Roger$73
S.W.2d 710 (Mo. App. K.C. 1978). The doctrine hiz® deen found as a basis for
finding a warrantless search reasonable and nanstitutional. See e.dd.; State v.
Miller, 486 S.W.2d 435 (Mo. Div. 1 19723tate v. Suttqri54 S.W.2d 481 (Mo. Div 2
1969). Entry must be made without intent to searcarrestRogers 573 S.W.2d at 716.

Whether exigent circumstances existed is deternomea case by case baSsate
v. Cromer 186 S.W.3d 333, 344 (Mo. App. W.D. 2005). Thewnstances are
evaluated on the basis of how they would appearpgaudent, cautious, and trained
officer. Id. (citing State v. Glissar80 S.W. 3d 915, 919 (Mo. App. S.D. 2002)).

“[A] warrant is not required to break down a dé@enter a burning home to
rescue occupants or extinguish a fire, to preveshtcogting or to bring emergency aid to
aninjured person. The need to protect or presereeplifavoid serious injury is
justification for what would be otherwise illegddsent an exigency or emergency.”
SuttonA454 S.W.2d at 485 (quotingayne v. United State318 F.2d 205, 212 (D.C. Cir.
1963)).

Said another way:

[P]olice officers may enter a dwelling without anamnt to render emergency aid

and assistance to a person whom they reasonaly®eb be in distress and in

need of that assistance. In applying this docttiwe,principles must be kept in

mind. (1) Since the doctrine is an exception toditnary Fourth Amendment
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requirement of a warrant for entry into a home,libeden of proof is on the state
to show that the warrantless entry fell within gxeeption. (2) An objective
standard as to the reasonableness of the offibelisf must be applied.
Root v. Gauper438 F.2d 361, 365 (8th Cir. 1971) (citimgDonald v. United States
335 U.S. 451 (1948)) (internal citations omitted).
Trial Court’s Finding that Emergency Exception Apjad is Erroneous
State failed to establish the entry fell within #mergency exception and no evidence of
a reasonable belief that an emergency existed
In its Order Denying Defendant’s Motion to SupsrésF 40-43), the trial court
found the State failed to establish Mr. Pierce’ssamt to search was the “product of a
rational intellect and free will” citingtate v. Berry526 S.W.2d 92, 98-100 (Mo. App.
Sprngfld. 1975) and that the State failed to eshWr. Pierce’s consent was voluntarily
given. (LF 41).
The officers were responding to a call from an “@orally disturbed party.”

When they arrived, [Mr. Pierce] advised that he Waaring voices. Based on

8 In State v. Suttgri54 S.W.2d 481Missouri acceptethe “emergency doctrine” as the
basis for finding a warrantless search valid whelead person may be inside the
premises. However, the factual basis for applicaitndSuttonof the “emergency
doctrine” was rejeetd by the Eighth Circuit Court of AppealsRoot v. Gauperbut the
court specifically recognized that “the Supreme i€otiMissouri has the prerogative of

accepting that doctrineGauper 438 F.2d at 365.
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these circumstances, the State cannot establisieddhat [Mr. Pierce’s] consent

to search his residence was the “product of amatimtellect and free will,” and

therefore, voluntarily given.
(LF 41).

The trial court, however, clearly erred by alsalfirg “the officers reasonably
believed that someone could be in the residenceceblnl harm [Mr. Pierce] or
themselves|,]” justifying the officers’ actions as “emergency situation to sweep or
‘clear the residence’ and determine if anyone wabke home.” (LF 41). This rationale
wasnot specified nor articulated by the officers eitharidg the hearing on the Motion
to Suppress or during the trial. Because therensasvidence of an emergency to justify
a warrantless entry, the evidence presented, etien wiewed in the light most favorable
to the court’s ruling, does not support such aifigd

There was no testimony related to an emergencatgituinvolving the protection
of life or the need to avoid immediate physicaligjthat required the officers to enter
Mr. Pierce’s residence without a warrant. During liearing on the Motion to Suppress,
Officer Erpelding testified:

A: ... So | then talked to him and | said, sir, ifwd like, we can check out

the residence for you, make sure it's safe, howdwer got to know first

that you have no one else living with us — with ybecause we do not

want you — you know, we don’t want a surprise; sobous to jump out,

you know, and it could be a bad situation. Andriferimed me that no one

lived with him.

27

INd TO:0T - 2T0Z ‘vZ [MdVY - [HNOSSIA 40 L4NOD INIHANS - pajid Ajjedluonos|3



Q: Did he tell you that he would like you to sealté residence?

A: Yes, he did.

Q: And he told you?

A: To clear his residence.

Q: And he said that to you specifically?

A: Yes.

Q: And after he told you that, what happened?

A: PO Russo and also Sergeant Kelly, who camedaa®dlene, cleared the

residence and they were gone for quite some time.
(Tr. 31-32). At no time did Officer Erpelding tdsgtthat he believed someone could be in
the residence who could harm Mr. Pierce of thecef8.

Officer Russo’s testimony during the suppressiearimg was of the same
affect:

Q: What does it mean to clear a residence?

A: In this particular case, | believe at the requdthe defendant, was to

make sure there was nobody else in the house.

Q: Did you hear him request that, or did someohegde?

A: No, | heard him request that.

Q: And after he made that request, what did you do?

A: Myself and Sergeant Kelly proceeded to clearitbese which consisted

of just walking through, room to room, making stlrere was no people

inside.
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(Tr. 42-43).

Officer Erpelding'’s trial testimony showed no comwefor safety or any hint that
he considered the situation to be an emergency.

Q: When you came into contact with [Mr. Pierce],avhappened?

A: | asked him what was going on tonight. And hi@imed me that his was

hearing voices, that he believed from the TV tbhwhself to kill himself with a

knife. And he was also hearing voices about - mftos cat to stab himself in the

heart.

Q: Okay. When he told you that, what did you do?

A: Basically, | just tried to talk to him about shnalk. And | asked him, | said,

well, sir, you know, if you'd like, we can go aheadd we can clear your

residence, make sure there’s nobody inside ary@u know, if that works for
you, that way give you a little peace of mind.
(Tr 99-100).

Sergeant Kelly testified at the trial “that theitan that lived in the house
requested that we clear the house because he tremgkone or something was after
him.” (Tr. 109). It is clear from the testimony,ever, that officer’s did not take this as
a serious danger, given Mr. Pierce’s state of mamdl belief that his cat was talking to
him. (Tr. 100).

The reasonableness of entry by the police withauarrant is measured by the
circumstances and the reasonableness of the bgltee police that an emergency

existed.Sutton 454 S.W.2d at 486. The testimony of the offiadwes not support the
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idea the officers believed an emergency situatias at-hand. First, it is clear the officers
did not feel unsafe, as they sought consent takdas home rather than rushing into the
house to look for suspicious or threatening activlee Roger§73 S.W. 2d at 714-15
Second, all three officers stated the search wae dbthe request of Mr. Pierce — who
the trial court found was not in a state of mindrtake such a request voluntarily. Lastly,
in testimony, Officer Erpelding said he used “sntalk” and offered to clear the house to
give Mr. Pierce “a little peace of mind.” These aot the words of officers who believed
an emergency situation was at hand requiring thedadiate search of Mr. Pierce’s
premises for purposes of “rendering aid to therayguor protecting an occupant from
imminent injury.” SeeState vHastings 450 S.W.3d 479, 485 (Mo. App. E.D. 2014).

Reasonableness determinations are not subje8tiate v. Eppersorb71 S.W.2d
260, 264 (Mo. banc 1978). The facts must be judggdnst objective standardd. The
facts are as follows: Police were responding talbabout an “emotionally disturbed
person.” (Tr. 31). When police arrived, they werettmy Mr. Pierce, who joined them on
the porch. (Tr. 33, 38, 42, 99). “Small talk” foded between Mr. Pierce and Officer
Erpelding. (Tr. 100). There is no record of anythihreatening being said. With these
facts in mind, a reasonably cautious police offiseuld not believe an emergency
situation existed inside the residence warrantpgieation of the “emergency doctrine”
and a warrantless search to render aid to anyopeotect an occupant from imminent
injury. The only potential injury was of Mr. Piercemmitting self-harm — something a
search of his home would not have prevented.

Mr. Pierce’s “consent” was not voluntarily or knowigly given
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In its Order Denying Defendant’s Motion to Suppréds 40-43), the trial court
correctly found the State failed to establish Mer&’s consent to search was the
“product of a rational intellect and free will” iy State v. Berry526 S.W.2d 92, 98-100
(Mo. App. Sprngfld. 1975) and that the State fatle@stablish Mr. Pierce’s consent was
voluntarily given. (LF 41).

The officers’ conduct in this case cannot be carsid objectively reasonable —
the officers knew there was no reason to searchahse without Mr. Pierce’s
permission, as evinced by their request for petions® search. The officers’ testimony
that the search was at Mr. Pierce’s request iseamtshg when viewed in its totality. As
Officer Erpelding’s testimony shows, it was thei@df’s suggestion, made to give Mr.
Pierce “peace of mind,” that led to Mr. Pierce &gng to the officer's searching the
house, not a request by Mr. Pierce. A reasonalfileeofvould have known Mr. Pierce
was unable to consent to such a search. Givenrharstances facing the officers,
believing Mr. Pierce’s mental state to need “ddifieace of mind” shows the officers
recognized and acknowledged Mr. Pierce was notlear state of mind. The officer’s
knew Mr. Pierce was in distress, that he had egpeead auditory hallucinations, that he
believed his cat was telling him to kill himselfjdathe officers believed he needed
medical assistance because of his mental issues83)132; 98-100).

The search did not include the entire house andhatsd upon seeing the images
on the computer. (Tr. 115). Additionally, the oéfits knew Mr. Pierce was not in a lucid
state of mind from which to give permission, aseed by the ambulance the officers

called to take Mr. Pierce to the hospital. Thea#ffs knew Mr. Pierce would be leaving
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in the ambulance and it was while waiting for thebalance to arrive that officers
suggested searching Mr. Pierce’s home. (Tr. 108p,Ahe search was not halted when
Mr. Pierce was taken in the ambulanSee State v. Lucaé52 S.W.3d 641, 644 (Mo.
App. W.D. 2014) (Good faith exception did not applgen officers exceeded the scope
of the search warrant).

The State failed to show the warrantless entiy Mit. Pierce’s residence fell
under any exception to the Fourth Amendment, aadrthl court clearly erred bsua
sponteproclaiming the emergency doctrine to be applieatthen the evidence presented
did not support such a conclusion.

Exclusion Necessary for Deterrence

“It is a basic principle of Fourth Amendment lavatisearches and seizures inside
a home without a warrant are presumptively unreasien’ Brigham City v. Stuaytc47
U.S. 398, 403 (2006) (citations and internal quotaimarks omitted). Thus, the
presumption is that the officers acted unreasonabhe purpose of the exclusionary rule
is not to repair the victim of a warrantless seabth instead taleter future unlawful
police behaviorUnited States \Calandra 414 U.S. 338, 347 (1974lhe actions of the
police do not have to be deliberate; reckless osgnegligence also could warrant
exclusion if deterrence was found necess@ayis v. U.S.564 U.S. 229, 240 (2011).
“When the police exhibit ‘deliberate,’ ‘recklessy ‘grossly negligent’ disregard for
Fourth Amendment rights, the benefits of exclugemd to outweigh the costsl.

As stated in the Western District’s opinion in th&se State v. PierceWD78739

(Oct. 18, 2016):
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When the State relies on consent to justify actedhe State
has the burden of proving the consent was freedywatuntarily
given. The State does not satisfy this burden méngkhowing a
submission to a claim of lawful authority. Voluritess of the
consent is determined by looking at the totalityhaf circumstances.
Consent is freely and voluntarily given if, considg the totality of
the circumstances, the objective observer wouldlcoe that the
person giving consent made a free and unconstraimede to do
so. This determination involves a consideratioa atimber of
factors, including, but not limited to, the numlo¢officers present,
the degree to which they emphasized their authokityether
weapons were displayed, whether the person waasdglia custody,
whether there was any fraud on the part of theef§, and the
evidence of what was said and done by the persasecding.

State v. Selyy162 S.W.3d 756, 769 (Mo. App. E.D. 2015) (citato
omitted);accord State v. Cagdy25 S.W.3d 234, 243 (Mo. App. S.D.
2014);State v. SolisA09 S.W.3d 584, 591 (Mo. App. S.D. 2013).
The subject’s mental state, such as a state @figdtion, is also
relevant to the voluntariness of consent to se&tdte v. Dowdy332
S.W.3d 868, 872 (Mo. App. S.D. 2011). “Consentiiuntary if the
officer ‘has reason to know that the consent wasknowingly granted. ™

Id. (quotingState v. Earl140 S.W.3d 639, 641 (Mo. App. W.D. 2004)).
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(Slip. Op. 12)(Internal citations included).

The Western District did not analyze whether Meré&e’s auditory hallucinations
and emotional disturbance was enough to renderdmsent involuntary because the
Court held the circumstances of the case did natantexclusion. (Slip. Op. 12-13).
However, given the totality of circumstances befibie officers in this case, acting on the
belief that Mr. Pierce was capable of voluntarysamt was at the very least, grossly

negligent or reckless. The search of Mr. Piercessdence served no explainable

purpose. Nothing in the record indicated the ofBogould have any reason to search Mr.

Pierce’s home at all except the purported intentibgiving him “a little peace of mind.”
(Tr. 100). Nor does the record indicate the searaf at Mr. Pierce’s request, but rather
at the suggestion of the officer. (Tr. 31, 32, 100)

The exclusionary rule applies where deterrenceflismmaitweigh “substantial
social costs.Hudson v. Michigan547 U.S. 586, 586 (2006)The value of deterrence
depends on the strength of the incentive to cortimiforbidden act.td. The question to
be asked is when someone is at their most vulrerabientally unstable, hallucinatory,
suicidal — do we allow police to take advantagéhefr weakness in order to search their
home, without probable cause, in violation of bgsigacy rights? In this case, there was
no incentive to search Mr. Pierce’s home. Suppoassiould deter officers from asking
for consent to search from someone who they knaablken hallucinating and is not
capable of clearly thinking and knowingly waivingyacy rights. Mr. Pierce was not
simply in the wrong state of mind when he calledifelp — he was also taken away in an

ambulance after the police talked with him and heteed a need for such intervention.
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This is clearly a situation where the officer sliblndive recognized that Mr. Pierce could
not have consented, not only by knowledge of Mer¢d’s recent symptoms, but also the
fact the officer chose to have an ambulance takePidrce to the hospital based on his
state of mind. An objective observer cannot helpsee someone who is unfit to remain
alone at home because they are a danger to thesasmlnnot weigh the necessary
information required for a valid and voluntary weiivof the Fourth Amendment.

The officers acted recklessly in violating Mr. s Fourth Amendment right,
and exclusion is warranted because suppressiordwi@iér police misconduct in these
circumstances. “Put another way, exclusion in @ sagh as this will give officers an
‘incentive to err on the side of constitutional beior,” United States v. Cornejd96 F.
Supp. 3d 1137, 1158 (E.D. Cal. 2016)(finding thelesionary rule should apply to
evidence obtained during an unconstitutional tcadtop prolonged without reasonable
suspicion) (citingJ.S. v.Johnson457 U.S. 537, 561 (1982B%ee also Brown v. lllinojs
422 U.S. 590, 605 (1975) (excluding evidence whletectives’ actions were
purposefully calculated to procure evidence).

Conclusion

After this Court reviews the totality of the cimagtances, this Court should find
that the trial court clearly erred in overruling NRierce’s motion to suppress evidence,
overruling Mr. Pierce’s objections to the admissodrthe recovered evidence, and failing
to exclude the recovered evidence as fruit of thiegmous tree, because the State failed
to prove an exception to the warrant requiremersted by a preponderance of the

evidence and deterrence warrants exclusion. 858&29 herefore, this Court should
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reverse Mr. Pierce’s conviction and sentence, anthnd this case for a new trial, since
the recovered evidence was obtained as a diradt odsan illegal search and thus was

fruit of the poisonous tre&vans 514 U.S. at 10Taber, 73 S.W.2d at 707.
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CONCLUSION

Based on the arguments presented, Mr. Pierce tsihecequests this Court
reverse the judgment of the trial court and reméwedcase with instructions for the court
to vacate and set aside the judgment and sentartibe iunderlying criminal action and

set that matter for retrial or resentencing.
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/s/ Natalie T. Hull
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