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JURISDICTIONAL STATEMENT

Todd Bearden pleaded guilty to two counts of pasagschemicals with the
intent to manufacture methamphetamine. He was isesdieto five years of
probation, then when his probation was revoked4tgears in prison. [Lf 99-104].
Todd timely filed higoro se Rule 24.035 motion to vacate, set aside or correct
judgment or sentence on July 6, 2015, after dsflit@the department of
corrections on April 16, 2016. [LF 106-108, 109.transcript of the plea,
sentencing and revocation proceedings in this wasdfiled in part on December
18, 2015, and completed on December 29, 2015 [LE110making the 60 day
due date February 29, 2016 due to an intervenegwkend. A thirty day extension
was granted making this motion due today 30 Maft162 [LF 106-108] The
amended motion was filed March 30, 2016. [LF 108}1QAll claims were denied
without hearing. Todd timely filed an appeale Eastern District, and that
court, after briefing, transferred the cause te @ourt. OpinionBearden v. Sate,

ED104464:; Const., Art. V, 8 3;: Mo. Rev. Stat. § OBD.
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STATEMENT OF FACTS

Todd Bearden was charged with the possession ofifger chemicals to
manufacture methamphetamine- lithium and ephedjiife12]." His charges did
not include any specific isomer of methamphetanmoe,did they allege the

isomer Todd supposedly intended to manufacturé. 12].

Todd pleaded guilty as part of a group plea prosduF 19-33.] Todd
pleaded guilty in a group of six other individua[e.F 19-21.] This procedure
was used because the Court expressed a desinettrma. [LF 19-21.] During
the plea, his answer was to appear fourth. [LEF Hjwever, due to the court
reporter using columns, it is unclear which respaastually belongs to Mr.
Bearden- if one reads left to right, top to bottibields a different result than if

one reads top to bottom, left to right though the tolumns of answers. [LF 20].

During the plea process Todd was not asked whataymethamphetamine
he intended to produce. [LF 19-33.] Despitedésire to save time, the

proceeding was interrupted more than once to detaltihhe need for arraignment,

'In one earlier pleading, counsel accidently idesdifan additional charge of
resisting arrest-- this charge belonged to ondebther parties to the group plea,
and was an error by counsel. The correct changesaa on the amended motion.

[LF 132].
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amended charging documents or other issues. [E3332The only times the
defendants actually answered in a group in a mathaémwould save time was
when they were askesh masse about their rights and satisfaction with their
lawyers. [LF 22-33.] Todd eventually would indivially answer some of these
guestions when his probation was later revoked hanglas questioned about the
performance of trial counsel. [LF 102-3]. It igpapent on this later record which

answers were actually Todd’s own words. [Lf 102-3]

Todd’s pleas were accepted for the possessiorectipgors counts. [LF 22-
33.] He was placed on probation. Todd later fwasd to have violated his

probation, and went to prison. [Lf 100-104].

Todd timely filed higoro se Rule 24.035 motion to vacate, set aside or
correct judgment or sentence on July 6, 2015, dibvery to the department of
corrections on April 16, 2016. [LF 106-108, 109]he amended motion was filed
March 30, 2016. [LF 106-108]. All claims were dashiwithout hearing. Todd
timely filed an appeal in the Eastern District, dinat court, after briefing,
transferred the cause to this Court. OpinBegrden v. Sate, ED104464; Const.,

Art. V, § 3: Mo. Rev. Stat. § 477.050.

To avoid needless repetition additional facts magdt out in the argument

section of this brief.
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FIRST POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel, due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
Court accepted Todd'’s plea as part of an unconstitional group guilty plea,
which resulted in a lack of proper individual inquiry, and allowing a plea to
charges with a highly suspect factual basis, and @n environment with a
highly coercive factor not to disrupt the plea lestt injure the other men also
attempting to attain their plea bargains. But for the lack of individual
guestioning, and the pressure not to disrupt the pceeding and risk the ire of
other defendants, Todd would not have completed higea.

Depriest v. Sate, 510 S.W.3d 331 (Mo 2017)
U.S. Const. Amends. VI, V and XIV

Mo. Const. Art. 1882, 10 and 18(a)
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SECOND POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel, due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the court accepted Todd's plea to possessing ephadr and lithium with the
intent to create a controlled substance, methamphamine. This was error in
that not all forms of methamphetamine are a contrded substance in
Missouri. Only isomers of methamphetamine with a entral nervous
stimulant effect are controlled substances. Sinagewas never established what
Todd intended to manufacture, and if it was a typef methamphetamine that
Is a controlled substance, there was no sufficiefdctual basis for his plea.
United Satesv. Acklen, 47 F.3d 739, 744 (5th Cir.1995)

RSMO 8§8195.400,195.017
U.S. Const. Amends. VI, V and XIV

Mo. Const. Art. 1882, 10 and 18(&)

INd ZT:TT - 2T0Z ‘0T AINC - I4NOSSIN 40 LYNOD INIHANS - pajid Ajfealuonos|3



THIRD POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the Todd'’s attorney failed to investigate or informhim of the potential defense
that not all methamphetamine is a controlled substace. This was error in
that not all forms of methamphetamine are a contrded substance in
Missouri. Only isomers of methamphetamine with a entral nervous
stimulant effect are controlled substances. Sinagewas never established what
Todd intended to manufacture, and if it was a typef methamphetamine that
Is a controlled substance, there was no sufficiefdctual basis for his plea.
United Satesv. Acklen, 47 F.3d 739, 744 (5th Cir.1995)

RSMO 195.400,195.017
U.S. Const. Amends. VI, V and XIV

Mo. Const. Art. |, 8§ 2,10 and 18(a)

10
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FOURTH POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofurtsel, due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article |, 8810 and 18(a) of the Mssouri Constitution when
the court accepted Todd’s plea to possessing lithm with the intent to create
a controlled substance, methamphetamine. This wasror in that Lithium is
not a listed chemical under RSMO 195.400. Furthethe state did not list any
evidence it would have used to prove that lithium as a reagent, solvent or
precursor able to be established by an expert witrss as a chemical that is in
anyway “manufactured, compounded, converted, produed, processed,
prepared, tested, or otherwise altered” to make aantrolled substance.
Lithium does not play any of these roles in the ragattion of ephedrine used to
create methamphetamine. Its chemical role is diffeant, and not within the
limited definitions set forth by the statute.

United Satesv. Acklen, 47 F.3d 739, 744 (5th Cir.1995)

11
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RSMO8§ 195.400,195.017
U.S. Const. Amends. VI, V and XIV

Mo. Const. Art. |, 88 2,10 and 18(a)

12
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FIFTH POINT RELIED ON

The motion court clearly erred when it denied Todds motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Sixth, Fifth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the Todd'’s attorney failed to investigate or informhim of the potential defense
that lithium was not a precursor under the controling statute. Lithium is not
a listed chemical under RSMO 195.400. Further, thetate did not list any
evidence it would have used to prove that lithium as a reagent, solvent or
precursor able to be established by an expert witrss as a chemical that is in
anyway “manufactured, compounded, converted, produed, processed,
prepared, tested, or otherwise altered” to make aantrolled substance.
Lithium does not play any of these roles in the raattion of ephedrine used to
create methamphetamine. Its chemical role is diffent, and not within the

limited definitions set forth by the statute

RSMO 195.400,195.017

U.S. Const. Amends. VI, V and XIV

13
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ARGUMENT FOR FIRST POINT RELIED ON

The motion court clearly erred when it denied Tod’s motion for
post-conviction relief without an evidentiary hearng because Todd alleged
facts, supported by the record and the law, whichrditled him to relief in that
he was denied his rights to effective assistanceafunsel due process of law,
and protection from cruel and unusual punishment, a guaranteed to him by
the Fifth, Sixth, Eighth, and Fourteenth Amendmentgo the United States
Constitution and Article |, 8810 and 18(a) of the Mssouri Constitution when
Court accepted Todd'’s plea as part of an unconstitional group guilty plea,
which resulted in a lack of proper individual inquiry, and allowing a plea to
charges with a highly suspect factual basis, and sn environment with a
highly coercive factor not to disrupt the plea lestt injure the other men also
attempting to attain their plea bargains. But for the lack of individual
guestioning, and the pressure not to disrupt the pyceeding and risk the ire of

other defendants, Todd would not have completed higea.

Standard of Review

Appellate review of a motion for post-convictiodiegéis limited to a

determination of whether the findings and conclasiof the trial court are clearly

15
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erroneous.Robertsv. Sate, 276 S.W.3d 833, 835 (Mo 2009). Findings of fact and
conclusions of law are clearly erroneous if theedlpe court, upon review of the
record, is left with the definite and firm impressithat a mistake has been made.
Id. Appellant carries the burden to proving thisalgyreponderance of the
evidenceld.

Missouri law favors granting an evidentiary hegriallowing its denial only
when the recordonclusively refutes the allegations of the Movant. Missouri
Supreme Court Rule 24.035(h) [emphasis added]s ifkbludes situations where
the record unambiguously rebuts the movant’'s versfeevents. For instance in
Franksv. Sate, 783 S.W.2d 437, 439 (Mo.App. E.D. 1990 the movamtested
that he did not know he would be sentenced asoa @nid persistent offender.
Despite this, the record of his plea included expinformation and questioning
on the fact that he was, going to be sentencecpasraand persistent offender.

Id. These are cases in which the issues raisedeydivant were, by their very

nature, on the record, and also clearly refutetethe

In contrast, where there are facts that could tmetief which inherently
would not be on the record, an evidentiary hearsnfikely to be required.See
e.g., Webb v. Sate, 334 S.W.3d 126, 127 (Mbanc 2011) (evidentiary hearing
required to determine if counsel affirmatively reisresented parole requirements);
Conger v. Sate 356 S.W.3d 217, 219 (Mo.App. E.D. 2011) (evidentiaearing

16
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required to determine if financial conflict of inést led plea counsel to pressure
movant to enter plea of guilty). Reviewing the alaw, the denial of an
evidentiary hearing is appropriate only in thossesawhere the claims are limited
to facts which would be on the record, and theneé®so unambiguous that on its
own it defeats the claim presented by the movantyltere the claimant fails to
properly plea his claim by asserting conclusionstead of facts, not claiming
prejudice, or otherwise procedurally defaultirgee e.g. Webb 334 S.W.3d at 128;
Asher v. Sate, 390 S.W.3d 917, 917 (Mo.App. E.D.,2013) (Failtogimely file

denies all claims to hearing or relief under rude034)
Timin
Todd timely filed his pro se Rule 24.035 motiorvéaxate, set aside or
correct judgment or sentence on July 6 2015, ditévery to the department of
corrections on April 16, 2016. [LF 106-108, 10%.full transcript in this case
was filed on December, 29, 2015 [LF 10-11], makimg 60 day due date February
29, 2016 due to an intervening weekend. A thigy dxtension was granted

making the amended motion sue March 30, 2016. 1[04~108] The amended

motion was filed March 30, 2016. [LF 106-108]

17
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Analysis

Todd was denied his right to due process of lavgymnt the United states
constitution’s Fifth and Fourteenth Amendments, #redMissouri Constitution, as
well as his right to effective assistance of coliaseguaranteed to him by the Sixth
Amendment to the United States Constitution anéckert, 8810 and 18(a) of the
Missouri Constitution when his plea was enteredas of an unconstitutional
group guilty plea, which resulted in a lack of pgomdividual inquiry, and
acceptance of a plea with a highly suspect fadiasis, and an environment with a
highly coercive factor not to disrupt the plea iegtjure the other accused
individuals also attempting to attain their pleagaéns. But for the lack of
individual questioning, and the pressure not tougisthe proceeding and risk the

ire of other defendants, Todd would not have cotepldis plea.

Both in Missouri and other United States' jurisidics, group guilty pleas
have been met with suspicioithe Eastern District of Missouri recently ruledttha
the long disfavored group plea practice violatedrights of defendants Miller v
Sate Ed103323 (cause transferred in SC95805, but reddapot by the death of
the movant). The Court found that group guiltyasiealled into doubt the
voluntariness of the pleas, and that such pleaayas\merited an evidentiary
hearing. (“We find the practice so abhorrent amittlzetical to the idea of justice

and due process and fairness that the mere uselvspractice infringes on the

18
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voluntariness of a defendant's plea'Miller v Sate ED103323. The Court noted

that it had cautioned one lower court at leastiteas to stop using such a practice.

See, general\Briley v. Sate, 464 S.W.3d 537 (Mo. App. E.D. 2015j0w V.
Sate, 461 S.W.3d 25 (Mo. App. E.D. 201%)fight v. Sate, 411 S.W.3d 381 (Mo.
App. E.D. 2013)Robertsv. Sate, 2008 WL 222503 (Mo. App. E.D. Jan. 29,
2008) (overruled byrobertsv. Sate, 276 S.W.3d 833 (Mo. banc 2009astor v.
Sate, 245 S.W.3d 909 (Mo. App. E.D. 200&yerumyv. Sate, 232 S.W.3d 710
(Mo. App. E.D. 2007)Adamsv. Sate, 210 S.W.3d 387 (Mo. App. E.D. 2006);
Guynesv. Sate, 191 S.W.3d 80 (Mo. App. E.D. 2006). This sanmedocourt

took Todd’s group plea. [LF 19].

Further, This Court has also long lookedh&t practice with disproval. In
Roberts v. Sate this Court warned that group guilty pleas “unneaaBsincrease
the opportunities for mistakes or confusion.” 278VS3d 833, 837 (Mo. 2009).
Although the Court went on to note “[a]lthough tkisurt is not persuaded ... that
group pleas should be deemed automatically invatidieclared impermissible,
group pleas are not preferred procedure and shmmildsed sparingly.fd. at 836,
fn. 5. The subsequent near decade of confusioneasily avoidable litigation
generated by this procedure offers the Court tltitiadal proof needed to show
that the practice of group pleas should be condigm¢he dust bin of history. This
Court has noted that very fact- David Depriest v. Sate the Court noted that it

19
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could not be entirely certain if the group plea wablame for inquiry not being
made as to a conflict of interest claim; howevenated “The possibility that the
group plea procedure contributed to the trial ¢edatlure to inquire into and make
findings about these issues on the record, howstieyld be added to the long and
growing list of reasons why this practice shouldcbasigned to judicial history.”
Depriest v. Sate, 510 S.W.3d 331 (Mo 2017).

Other states have also rejected or avoided thgtipe. In a search of
United States Jurisdictions, counsel was only tbfend the practice of group
pleas mentioned in ten states. Outside of Missthese states included Georgia,
Tennessee, Louisiana, Ohio, Kentucky, MississiBlatida, Nebraska and Indiana.
Although correlation is not causation, it shouldnog¢ed at Louisiana, Georgia,
Missouri, Mississippi, Florida and Kentucky arewlited by another factor-
incarcerating their populations at a rate abovdthiged States as a whole.
http://www.sentencingproject.org/the-facts/#rankitgataset-option=SIR
(compiling US bureau of Justice Statistics for nemtf individuals in state prison

per 100,000 residents as of 2015). They are aranlygeleven states to do std.

Even within this minority of states willing to emtain the possibility of
practicing group pleas, it has been met with supiand skepticism. The
Georgia Court of Appeals has “warned against misstgearings involving
general plea-related questions asked of the defémnda a group.Lamb v. Sate,

20
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628 S.E. 2d 165, 168 (Ga. Ct. App. 2006). The Tssee Supreme Court
“caution[ed] trial courts against conducting grqalea hearings,” going as far to
say at one point that “en masse guilty plea hearttignot comply with our state’s
mandates.Howell v. Sate, 185 S.W. 3d 319, 332 (Tenn. 2006). Florida courts

have expressed “grave reservations” over whettmrguilty pleas can be made

freely and intelligentlyK.E.N. v. Sate, 892 So. 2d 1176, 1179 (Fla. Dist. Ct. App.

2005). The Supreme Court of Mississippi “note[dihndisapproval the practice of
simultaneously hearing more than one guilty plstating that “the better practice
would be to hear each plea individually, exceptases where several defendants
are charged under the same set of fattedgin v. Sate, 702 So. 2d 113, 116
(Miss. 1997). The Court of Appeals of Ohio has alsted that “taking multiple
pleas on unrelated cases in a single hearingalylib lead to confusion by the
defendants or even the judge, producing invalidgland the practice is highly
discouraged.Sate v. Martin, Nos. 92600, 92601, 2010 WL 320475, 1 (Ohio Ct.
App. Jan. 28, 2010)(not reported). Group guiltyagleave been allowed in
Kentucky where there have been only three defesdsdause “there were not so
many participants as to create confusion or chdagdon v. Commonwealth, 144
S.W. 3d 283, 288 (Ky. Ct. App. 2004). Even thée, Court still felt that an
individualized plea would have been “preferable.” The Court of Appeals of

Louisiana has agreed that “a personal colloquy eéetwhe trial court and the
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defendant is preferred..&atev. Domino, 60 So. 3d 659, 669 (La. Ct. App.

2011).

It is Todd's position that these group pleas fumelatally violate due
process, and fundamentally violated his right te drocess of law. There is no
assurance that his plea was knowing, intelligamd, \#oluntary under this
procedure.The fact that there was a group plea alone shaukhbugh to render
this plea invalid, or highly suspect to the pointewvidentiary hearing is needed.
However, even if this Court requires a showingm@jyrdice, Todd believes the
pressure on him from the sheer number of defendearttshe court was enough to

render the plea involuntary.

Todd's group plea featured a long list of defetsldhF 19] Several needed
the plea to go well in order to revive a senteihes would avoid prison. [LF 18-
33]. Todd, who had to live with these individualgail, had every incentive to

make sure the plea was not disrupted.

This was also an issue because multiple defeadaffiered ¢ confusion
about their offers or what they were charged wiithrdy the group plea. [LF 22-
33]. Despite this, each time the group was askestions, all defendants gave
nearly identical answers. [LF 19-33]. The Caegorter, in noting the order in

which the answers were to be read, never evenfikifiher two columns of
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answers were to be read top down then left to riyhjust left to right. [LF 19-
22]. No one inquired as to the potential issudh tie factual basis in Todd’s
caseld. An issue was noted in another case, resultingid relle prosguendii
verbally, mid-proceedings. [Lf 28-9]. This isswas noticed by the prosecutor,

not the court or defense counstd.

Todd requests that he be allowed a hearing omthtter to demonstrate that

his plea did not meet the dictates of due process

23

INd ZT:TT - 2T0Z ‘0T AINC - I4NOSSIN 40 LYNOD INIHANS - pajid Ajfealuonos|3



ARGUMENT FOR SECOND POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the Todd’s attorney failed to investigate or informhim of the potential defense
that not all methamphetamine is a controlled substace. This was error in
that not all forms of methamphetamine are a contrded substance in
Missouri. Only isomers of methamphetamine with a entral nervous
stimulant effect are controlled substances. Sindewas never established what
Todd intended to manufacture, and if it was a typef methamphetamine that

Is a controlled substance, there was no sufficiefdctual basis for his plea.

Standard of Review

Appellate review of a motion for post-convictiodiegéis limited to a

determination of whether the findings and conclasiof the trial court are clearly

erroneous.Robertsv. Sate, 276 S.W.3d 833, 835 (Mo 2009). Findings of fact and
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conclusions of law are clearly erroneous if theddlppe court, upon review of the
record, is left with the definite and firm impressithat a mistake has been made.
Id. Appellant carries the burden to proving thisagyreponderance of the
evidenceld.

Missouri law favors granting an evidentiary hegriallowing its denial only
when the recordonclusively refutes the allegations of the Movant. Missouri
Supreme Court Rule 24.035(h) [emphasis added]s ifbludes situations where
the record unambiguously rebuts the movant’'s versfeevents. For instance in
Franksv. Sate, 783 S.W.2d 437, 439 (Mo.App. E.D. 1990 the maovamtested
that he did not know he would be sentenced asoa @nid persistent offender.
Despite this, the record of his plea included expinformation and questioning
on the fact that he was, going to be sentencedgasraand persistent offender.
Id. These are cases in which the issues raisedeydivant were, by their very

nature, on the record, and also clearly refutetethe

In contrast, where there are facts that could tmmetief which inherently
would not be on the record, an evidentiary hearinfikely to be required.See
e.g., Webb v. Sate, 334 S.W.3d 126, 127 (Mdanc 2011) (evidentiary hearing
required to determine if counsel affirmatively neisresented parole requirements);
Conger v. Sate 356 S.W.3d 217, 219 (Mo.App. E.D. 2011) (evidantiaearing
required to determine if financial conflict of inést led plea counsel to pressure
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movant to enter plea of guilty). Reviewing the edaw, the denial of an

evidentiary hearing is appropriate only in thossesawhere the claims are limited
to facts which would be on the record, and thenet®so unambiguous that on its
own it defeats the claim presented by the movantyltere the claimant fails to

properly plea his claim by asserting conclusionstead of facts, not claiming
prejudice, or otherwise procedurally defaultirtgee e.g. Webb 334 S.W.3d at 128;

Asher v. Sate, 390 S.W.3d 917, 917 (Mo.App. E.D.,2013) (Failtodimely file

denies all claims to hearing or relief under ride034)
Timin
Todd timely filed his pro se Rule 24.035 motiorvaxate, set aside or
correct judgment or sentence on July 6 2015, dibvery to the department of
corrections on April 16, 2016. [LF 106-108, 109.full transcript in this case
was filed on December, 29, 2015 [LF 10-11], makimg 60 day due date February
29, 2016 due to an intervening weekend. A thigy dxtension was granted

making the amended motion sue March 30, 2016. 1[04~108] The amended

motion was filed March 30, 2016. [LF 106-108]

Argument

Todd was denied his right to due process of lamgymnt the United States’

Constitution’s Fifth and Fourteenth Amendments, sr@Missouri Constitution,
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as well as his right to effective assistance oinselias guaranteed to him by the
Sixth Amendment to the United States Constitutiod Article |, 8810 and 18(a)

of the Missouri Constitution when his plea was sdewithout a sufficient factual
basis. His plea specified only that he intendeshémufacture Methamphetamine.
However it failed to note whether this was L-metpagtamine- the non
prescription active ingredient in non prescriptiacks inhalers, or D-
methamphetamine, a prescription only controlledstarnxe and street drug.
Nothing in the lab report or police reports indeshtf the substance produced was
d-methamphetamine. Without specifying that the mebhetamine was an isomer
with an stimulant effect on the central nervoudeys there was no sufficient
factual basis for the court to find Todd guiltypaissessing precursor chemicals to

create a controlled substance.

Missouri law renders methamphetamine a contra@idabtance in the

following cases:

(3) Any material, compound, mixture, or preparatidmch contains any
guantity of the following substances having a stantieffect on the central
nervous system.... ... c) Methamphetamine, its salisers, and salts of

isomers

RSMO §195.017
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Methamphetamine has two commonly produced isonfirs-
methaphetamine, and L-methamphetamine. These baters are enantiomers-
mirror images of each other. Both are, in fact,lhagiphetamine, and share the
same chemical formula. Only D-methamphetamine, kewas the strong central
nervous system stimulant targeted by 195.017. Saited States v. Acklen, 47
F.3d 739, 744 (5th Cir.1995)(Discussing L- methaatpmine's lack of
psychotropic effect, but noting federal statutehsis all typos of
methamphetamine without differentiation). L methaeamine is a
vasoconstricter used to unclog the sinuses. Seh $thal, Methamphetamine And
Amphetamine Isomer Concentrations In Human Urine Following Controlled Vicks
Vapoinhaler Administration, http://www.ncbi.nlm.nih.gov/pubmed/25217541.
Nothing in the record indicates if the charged cltahwas to be used to D or L
methamphetamine on either count. The plea is silleatpolice report is silent, the
information is silent. [Lipassim]. It does not specify the isomer in question.desl
not specifiy if an enantiomer specific inquiry waade. [Lfpassim]. It does not
specify that the form of methamphetamine to be peed was a central nervous

system stimulant. [Lpassim|. This was not sufficient.

Missouri only recognizes methamphetamine as aaed substance when
it has a stimulant effect on the central nervowstesy. RSMO 8195.017. The word
“Methamphetamine”, alone, does not state whetheobiT odd actually possessed
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or manufactured a controlled substance. RSMO §195@quires it not only be
methamphetamine, but that it be a central nervgsiem stimulant. Here, the
criminal conduct was possessing certain chemicalsthe intent to create a
controlled substance- Not a non-prescription deestamt sold at the drug store
down the street from the court house. There wdactaal basis for this charge as
pleaded. Although the motion court points to thet that Missouri
methamphetamine and it's isomers, it ignored, cetaly, the requirement that

there be a central nervous system stimulant effie€t146].

Todd requests this cause be remanded for an éddehearing on this
claim in which to prove that his plea was withowtdficient factual basis. He has
pleaded that he will procure expert testimony,dws testimony and the testimony
of plea counsel. Combined with the above discus$ie should have been

permitted an evidentiary hearing.
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ARGUMENT FOR THIRD POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Andrew alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the Todd’s attorney failed to investigate or informhim of the potential defense
that not all methamphetamine is a controlled substace. This was error in
that not all forms of methamphetamine are a contrded substance in
Missouri. Only isomers of methamphetamine with a entral nervous
stimulant effect are controlled substances. Sindewas never established what
Todd intended to manufacture, and if it was a typef methamphetamine that
Is a controlled substance, there was no sufficiefdctual basis for his plea.

Standard of Review

Appellate review of a motion for post-convictiorieéis limited to a

determination of whether the findings and conclosiof the trial court are clearly

erroneous.Robertsv. Sate, 276 S.W.3d 833, 835 (Mo 2009). Findings of fact and

conclusions of law are clearly erroneous if theedlpfe court, upon review of the
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record, is left with the definite and firm impressithat a mistake has been made.
Id. Appellant carries the burden to proving thisagyreponderance of the
evidenceld.

Missouri law favors granting an evidentiary hegyriallowing its denial only
when the recordonclusively refutes the allegations of the Movant. Missouri
Supreme Court Rule 24.035(h) [emphasis added]s ifkbludes situations where
the record unambiguously rebuts the movant’'s varsfeevents. For instance in
Franksv. Sate, 783 S.W.2d 437, 439 (Mo.App. E.D. 1990 the maovamtested
that he did not know he would be sentenced asoa @nid persistent offender.
Despite this, the record of his plea included expinformation and questioning
on the fact that he was, going to be sentencecpasraand persistent offender.
Id. These are cases in which the issues raisedeydivant were, by their very

nature, on the record, and also clearly refutetethe

In contrast, where there are facts that could tmetief which inherently
would not be on the record, an evidentiary hearsnfikely to be required.See
e.g., Webb v. Sate, 334 S.W.3d 126, 127 (Mbdanc 2011) (evidentiary hearing
required to determine if counsel affirmatively reisresented parole requirements);
Conger v. Sate 356 S.W.3d 217, 219 (Mo.App. E.D. 2011) (evidentiaearing
required to determine if financial conflict of inést led plea counsel to pressure
movant to enter plea of guilty). Reviewing the alaw, the denial of an
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evidentiary hearing is appropriate only in thossesawhere the claims are limited
to facts which would be on the record, and thenet®so unambiguous that on its
own it defeats the claim presented by the movantyltere the claimant fails to
properly plea his claim by asserting conclusionstead of facts, not claiming
prejudice, or otherwise procedurally defaultirgee e.g. Webb 334 S.W.3d at 128;

Asher v. Sate, 390 S.W.3d 917, 917 (Mo.App. E.D.,2013) (Failtogimely file

denies all claims to hearing or relief under rude034)
Timin
Todd timely filed his pro se Rule 24.035 motiorvaxate, set aside or
correct judgment or sentence on July 6 2015, dibvery to the department of
corrections on April 16, 2016. [LF 106-108, 10%.full transcript in this case
was filed on December, 29, 2015 [LF 10-11], makimg 60 day due date February
29, 2016 due to an intervening weekend. A thigy dxtension was granted

making the amended motion sue March 30, 2016. 1[04-108] The amended

motion was filed March 30, 2016. [LF 106-108

Analysis

For the reasons discussed in point two, infra,neel should have, but
unreasonable failed to, investigate the issue dhamphetamine chemistry being

a defense to this charge.
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Todd'’s right to assistance of counsel is guarahbsethe Sixth Amendment
to the Constitution of the United States and byicketl, 88 10 and 18(a) of the
Missouri Constitution and is a fundamental rightnoi@ged to state defendants
through the Fourteenth Amendme@ideon v. Wainwright, 372 U.S. 335 (1963);
Powell v. Alabama, 287 U.S. 45 (1932). The Fourteenth Amendment masdhat
the assistance provided is effective assistaficeekland v. Washington, 466 U.S.
66 (1984). To establish that his conviction or sané must be set aside due to
ineffective assistance of counsel, Todd must shawwnsel did not demonstrate the
customary skill and diligence a reasonably compedatinrney would display, and
that he was prejudiced therebgl.; Sealesv. Sate, 580 S.W.2d 733, 736-37 (Mo.
banc 1979). This analysis extends not only to tied stage, but also to plea

bargaining and pleas of guilty

Had Todd known about the issues discussed in Hevot infra, , he would
not have pleaded guilty. Reasonably competentssumould have investigated

this issue before advising a plea of guilty.
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ARGUMENT FOR FOURTH POINT RELIED ON

The motion court clearly erred when it denied Todd motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Fifth, Sixth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the court accepted Todd’s plea to possessing lithm with the intent to create
a controlled substance, methamphetamine. This wasror in that Lithium is
not a listed chemical under RSMO 195.400. Furthethe state did not list any
evidence it would have used to prove that lithium as a reagent, solvent or
precursor able to be established by an expert witrss as a chemical that is in
anyway “manufactured, compounded, converted, produed, processed,
prepared, tested, or otherwise altered” to make aantrolled substance.
Lithium does not play any of these roles in the reattion of ephedrine used to
create methamphetamine. Its chemical role is diffent, and not within the

limited definitions set forth by the statute.
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Standard of Review

Appellate review of a motion for post-convictiodiegéis limited to a
determination of whether the findings and conclasiof the trial court are clearly
erroneous.Robertsv. Sate, 276 S.W.3d 833, 835 (Mo 2009). Findings of fact and
conclusions of law are clearly erroneous if theddlppe court, upon review of the
record, is left with the definite and firm impressithat a mistake has been made.
Id. Appellant carries the burden to proving thisalgyreponderance of the
evidenceld.

Missouri law favors granting an evidentiary hegriallowing its denial only
when the recordonclusively refutes the allegations of the Movant. Missouri
Supreme Court Rule 24.035(h) [emphasis added]s ifbludes situations where
the record unambiguously rebuts the movant’'s versfeevents. For instance in
Franksv. Sate, 783 S.W.2d 437, 439 (Mo.App. E.D. 1990 the movamtested
that he did not know he would be sentenced asoa @nid persistent offender.
Despite this, the record of his plea included expinformation and questioning
on the fact that he was, going to be sentencedgasraand persistent offender.

Id. These are cases in which the issues raisedeytivant were, by their very

nature, on the record, and also clearly refutetethe
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In contrast, where there are facts that could tmmetief which inherently
would not be on the record, an evidentiary hearinfikely to be required.See
e.g., Webb v. Sate, 334 S.W.3d 126, 127 (Mbanc 2011) (evidentiary hearing
required to determine if counsel affirmatively reisresented parole requirements);
Conger v. Sate 356 S.W.3d 217, 219 (Mo.App. E.D. 2011) (evidentiaearing
required to determine if financial conflict of inést led plea counsel to pressure
movant to enter plea of guilty). Reviewing the alaw, the denial of an
evidentiary hearing is appropriate only in thossesawhere the claims are limited
to facts which would be on the record, and thenet®so unambiguous that on its
own it defeats the claim presented by the movantyltere the claimant fails to
properly plea his claim by asserting conclusionstead of facts, not claiming
prejudice, or otherwise procedurally defaultirgee e.g. Webb 334 S.W.3d at 128;
Asher v. Sate, 390 S.W.3d 917, 917 (Mo.App. E.D.,2013) (Failtogimely file

denies all claims to hearing or relief under rude034)
Timin
Todd timely filed his pro se Rule 24.035 motiorvacate, set aside or
correct judgment or sentence on July 6 2015, ditévery to the department of
corrections on April 16, 2016. [LF 106-108, 10%.full transcript in this case

was filed on December, 29, 2015 [LF 10-11], makimg 60 day due date February

29, 2016 due to an intervening weekend. A thigy dxtension was granted
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making the amended motion sue March 30, 2016. 1[04-108] The amended

motion was filed March 30, 2016. [LF 106-108]

Analysis

Todd was denied his right to due process of lavsymnt the United states
constitution’s Fifth and Fourteenth amendments, taedMissouri Constitution, as
well as his right to effective assistance of colaseguaranteed to him by the Sixth
Amendment to the United States Constitution andckert, 8810 and 18(a) of the
Missouri Constitution when his plea was entereithout a sufficient factual basis.
He pleaded guilty to possession of lithium with theent to make a controlled
substance. However, Lithium is not a listed chemisader RSMO 195.400.

Further, the state did not list any evidence iulddhave used to prove that
lithium was a reagent solvent or precursor ablddoestablished by an expert
witness as a chemical that is in anyway “manufactucompounded, converted,
produced, processed, prepared, tested, or othealised” to make a controlled
substance. Lithium does not play any of these roiethe reduction of pseudo-
ephedrine used to create methamphetamine. Its chkroie is different, and not

within the limited definitions set forth by the &ite.

The Chemical formula of methamphetamine is: C1(OM1Blotably this

formula contains no Lithium (Li). Depending on theaction to make
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methamphetamine, Lithium can serve such rolestssatsource, or as a catalyst.
See eg. “Uncle Fester”, Advanced Techniques of Clandestine Psychededlic &
Amphetamine Manufacture, 2nd edition. ISBN 1-55950-174-X; “Uncle Fester”
Secrets of Methamphetamine Manufacture, Eighth Edition ISBN10: 0970148593.
This is also the reason that entirely differentalilknetals such as sodium can be

substituted for lithium in many to most reactiond.

At a hearing, Todd pleaded he would call an expartmethamphetamine
manufacture in order to explain that the lithium mt “manufactured,
compounded, converted, produced, processed, prepaested, or otherwise
altered.” Despite this being discoverable with agaoic chemistry textbook,
Todd’s attorney never looked into this issue, nior fte inform Todd of it. Todd

never would have pleaded if he knew of this issneé, the lack of a factual basis

This cause should be remanded for an evidenteayiig on this claim.
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ARGUMENT FOR FIFTH POINT RELIED ON

The motion court clearly erred when it denied Tod¢ motion for post-
conviction relief without an evidentiary hearing because Todd alleged facts,
supported by the record and the law, which entitlechim to relief in that he
was denied his rights to effective assistance ofwtsel due process of law, and
protection from cruel and unusual punishment, as garanteed to him by the
Sixth, Fifth, Eighth, and Fourteenth Amendments tothe United States
Constitution and Article I, 8810 and 18(a) of the Mssouri Constitution when
the court accepted Todd’s plea to possessing lithm with the intent to create
a controlled substance, methamphetamine. This wasror in that Lithium is
not a listed chemical under RSMO 195.400. Furthethe state did not list any
evidence it would have used to prove that lithium as a reagent solvent or
precursor able to be established by an expert witrss as a chemical that is in
anyway “manufactured, compounded, converted, produed, processed,
prepared, tested, or otherwise altered” to make aantrolled substance.
Lithium does not play any of these roles in the reattion of ephedrine used to
create methamphetamine. Its chemical role is diffent, and not within the

limited definitions set forth by the statute.
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Appellate review of a motion for post-convictiorieéis limited to a
determination of whether the findings and conclosiof the trial court are clearly
erroneous.Robertsv. Sate, 276 S.W.3d 833, 835 (Mo 2009). Findings of fact and
conclusions of law are clearly erroneous if theddlppe court, upon review of the
record, is left with the definite and firm impressithat a mistake has been made.
Id. Appellant carries the burden to proving thisagyreponderance of the
evidenceld.

Missouri Law favors granting an evidentiary hegriallowing its denial
only when the recordonclusively refutes the allegations of the Movant. Missouri
Supreme Court Rule 24.035(h) [emphasis added]s ifbludes situations where
the record unambiguously rebuts the movant’'s versfeevents. For instance in
Franksv. Sate, 783 S.W.2d 437, 439 (Mo.App. E.D. 1990 the maovamtested
that he did not know he would be sentenced asoa @nid persistent offender.
Despite this, the record of his plea included expinformation and questioning
on the fact that he was, going to be sentencecpasraand persistent offender.

Id. These are cases in which the issues raisedeytivant were, by their very

nature, on the record, and also clearly refutetethe

In contrast, where there are facts that could tmetief which inherently
would not be on the record, an evidentiary hearntikely to be required. See

e.g.,Webb v. Sate, 334 S.W.3d 126, 127 (Mbanc 2011) (evidentiary hearing
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required to determine if counsel affirmatively reisresented parole requirements);
Conger v. Sate 356 S.W.3d 217, 219 (Mo.App. E.D. 2011) (evidentiaearing
required to determine if financial conflict of inést led plea counsel to pressure
movant to enter plea of guilty). Reviewing the elaw, the denial of an
evidentiary hearing is appropriate only in thossesawhere the claims are limited
to facts which would be on the record, and theneé®so unambiguous that on its
own it defeats the claim presented by the movantyltere the claimant fails to
properly plea his claim by asserting conclusionstead of facts, not claiming
prejudice, or otherwise procedurally defaultingee ®.gWebb 334 S.W.3d at 128;
Asher v. Sate, 390 S.W.3d 917, 917 (Mo.App. E.D.,2013) (Failtodimely file

denies all claims to hearing or relief under rudé 2
Timin
Todd timely filed his pro se Rule 24.035 motiorvéaxate, set aside or
correct judgment or sentence on July 6 2015, dibvery to the department of
corrections on April 16, 2016. [LF 106-108, 109.transcript in this case was
filed on Dec 29, 2015 [LF 10-11], making the 60dae date Feb 29 2016 due to
an intervening weekend. A thirty day extension gyasted making this motion

due today 30 March 2016. [LF 106-108] The amendetion was filed March

30, 2016. [LF 106-108].
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Analysis

For the reasons discussed in point four, infraynsel should have, but
unreasonable failed to, investigate the issue wiulin in methamphetamine

synthesis chemistry being a defense to this charge

Todd'’s right to assistance of counsel is guarahisethe Sixth Amendment
to the Constitution of the United States and byicketl, 88 10 and 18(a) of the
Missouri Constitution and is a fundamental rightnoi@ed to state defendants
through the Fourteenth Amendme@ideon v. Wainwright, 372 U.S. 335 (1963);
Powell v. Alabama, 287 U.S. 45 (1932). The Fourteenth Amendment ntasdhat
the assistance provided is effective assistaficeekland v. Washington, 466 U.S.
66 (1984). To establish that his conviction or sané must be set aside due to
ineffective assistance of counsel, Todd must shawwnsel did not demonstrate the
customary skill and diligence a reasonably compedatinrney would display, and
that he was prejudiced therebyg.; Seales v. Sate, 580 S.W.2d 733, 736-37 (Mo.
banc 1979). This analysis extends not only to tie stage, but also to plea

bargaining and pleas of guilty

Had Todd known about the issues discussed in paumtinfra, , he would

not have pleaded guilty. Reasonably competentsmunould have investigated
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this issue before advising a plea of guilty. Tetesise should be remanded for an

evidentiary hearing where Todd can prove his claim.
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CONCLUSION

WHEREFORE, based on the argument as set forthsrbthef, appellant
Todd Bearden respectfully requests that this Hdsler@ourt reverse the decision
of the circuit court, vacate his convictions, reghdor a hearing, or such other

relief as this court sees fit.

Respectfully submitted,

/sl Amy E. Lowe

Amy Lowe

Missouri Bar #63423
Assistant Public Defender
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