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JURISDICTIONAL STATEMENT

On January 9, 2014, Petitioner, Stephanie Winddkneted guilty in the Circuit
Court for Scott County to one count of stealing@xtess of 500 dollars in violation 88
570.030.1 and 570.030.3 RSMo (Supp. 2000n March 13, 2014, the court sentenced
Petitioner to six (6) years in the Missouri Depaetiof Corrections.

On August 23, 2016, this Court ruled that the fglenhancements contained in §
570.030.3, which apply only when “value” was amedat of the offense, could not
properly enhance the misdemeanor offense of sgedifined in § 570.030.1 because the
definition of stealing contained therein did natlude “value” as an element of the

offense. State v. Bazell, 497 S.W.3d 263 (Mo. 2016)

In light of the Bazell decision, on October 27, 80Petitioner filed a petition for
writ of habeas corpus in the Circuit Court for Aaidr County because she was and is
incarcerated in the Women’s Eastern Reception, mistic, and Correctional Center in
Vandalia, Missouri. Petitioner argued her continurexdrceration was illegal following
the Bazell opinion. The State responded to thattsoorder to show cause on December
30, 2016. On December 30, 2016 the Circuit Courfiadrain County dismissed
Petitioner’s filing. Petitioner refiled her petition the Missouri Court of Appeals for the
Eastern District on January 6, 2017. That courtetbthe writ petition on January 9,

2017.

Statutory citations are to Revised Statutes afslguri (Supp. 2009) unless

otherwise noted.
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This Court has jurisdiction to “issue and deternoniginal remedial writs,”
including writs of habeas corpus under Art. V, $dbsection 1, of the Missouri
Constitution. Further, “a writ of habeas corpus rbayissued when a person is restrained
of his or her liberty in violation of the constitorh or laws of the state or federal

government.” State ex rel. Woodworth v. Denn@96 S.W.3d 330, 337 (Mo. banc

2013). This matter is presently before this Courspant to Supreme Court Rule 91621

seq, and 8§ 532.02@t seq RSMo (2000).
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STATEMENT OF FACTS

On October 2, 2013, Petitioner was charged by pras€s information in Scott
County with stealing in excess of $500 but less 25,000 (Petitioner’s Exhibits, p. 1;
Appendix, p. Al). The prosecutor apparently rebad8 570.030.3(1) to elevate
Petitioner’s theft of cash from the 50% Off Storenh a class A misdemeanor to a class
C felony. Id. Subsection 3(1) of the stealing smtunder which she was charged read:

Notwithstanding any other provision of law, any
offense in which the value of property or servisean
element is a class C felony if:

(1) The value of the property or services appropdiate
is five hundred dollars or more but less than twydivie
thousand dollars;

§ 570.030.3(1).

On Janaury 9, 2014, Petitioner pled guilty in S@xitinty cause number 13SO-
CR00951-01 to one count of stealing in excess 60gPetitioner’'s Exhibits, p. 2;
Appendix, p. A2). On March 14, 2014, the court saned Petitioner to six (6) years in
the Missouri Department of Corrections (Petitioadgxhibits, pp. 2-3, Appendix, pp.
A2-A3).

On August 23, 2016, this Court ruled that the fglenhancements contained in §
570.030.3, which enhanced Petitioner’s theft ttaascC felony, apply only when

“value” was an element of the offense. State v.ella297 S.W.3d 263 (Mo. 2016).

Those enhancements, the Court ruled, could notepiyppnhance the misdemeanor

7
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offense of stealing defined in § 570.030.1 bec#lusealefinition of stealing contained

therein did not include “value” as an element & dffense. Bazell, 497 S.W.3d at 265.

The Court wrote,
The definition of stealing in section 570.030.klsar and
unambiguous, and it does not include the valuéef t
property or services appropriated as an elemetieof
offense. As a result, enhancement pursuant tcosecti
570.030.3 does not apply to Defendant's stealingicbons
for the theft of the firearms. These offenses mhstefore,

be classified as misdemeanors.

In light of the Bazell decision, on October 27, 80Petitioner filed a petition for

writ of habeas corpus in the Circuit Court for Aaidr County because she was and is
incarcerated in the Women’s Eastern Reception, mistic, and Correctional Center in
Vandalia, Missouri (Petitioner’s Exhibits, pp. 4)1Petitioner argued her continued
incarceration was illegal following the Bazell ojgin. 1d. The State responded to that
court’s order to show cause on December 30, 20é#tidher's Exhibits, pp. 13-20). On
December 30, 2016 the Circuit Court for Audrain @yudismissed Petitioner’s filing

contending the decision in Bazell could not applgadses like Petitioner’s that were final

(Petitioner’s Exhibits, pp. 21-23). Petitioner tedi her petition in the Missouri Court of
Appeals for the Eastern District on January 6, 2B&titioner’s Exhibits, pp. 24-38).

That court denied the writ petition on January®l, 2 (Petitioner’'s Exhibits, p. 39).

8
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On January 12, 2017, Petitioner refiled her petifar writ of habeas corpus in
this Court. Following Respondent’s filing of sugtiess in opposition, the Court issued
the preliminary writ of habeas corpus on Februdy2017. On March 10, 2017, the
Respondent filed her answer/return on the writ. CThart set this case for argument on
May 2, 2017. Any further facts necessary for thepdsition of this case will be set out in

the argument portion of this brief.
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POINTS RELIED ON

l.
Stephanie Windeknecht is entitled to a writ of habas corpus because her
conviction, sentence, and continued incarceratiorof a felony is illegal under the

holding of State v. Bazell, 497 S.W.3d 263 (Mo. 20}l the laws of Missouri, Art. |, §

10 of the Mo. Const., and the V and XIV amendment® the U.S. Const. in that the
felony enhancement provisions of § 570.030.3 RSMapply only if the stealing is
one in which the value of the property or servicesian element of the offense but the
crime of stealing for which Petitioner was imprisored - 8§ 570.030.1 - does not
include value as an element of the crime. Therefotbe plea court lacked authority
to enter a conviction for felony stealing and sentee Petitioner to six years in the
Missouri Department of Corrections based on Petitiner’s theft of cash from the
50% Off Store. Petitioner’s continued incarcerationis illegal because due process
requires Bazell to be applied retrospectively to cges that are final where this
Court’s decision unambiguously clarified the intergetation of a criminal statute
and did not create “new law.”

Fiore v. White, 531 U.S. 225 (2001)

State v. Bazell, 497 S.W.3d 263 (Mo. 2016)

State v. Severe, 307 S.W.3d 640 (Mo. banc 2010)

Thornton v. Denney, 467 S.W.3d 292 (Mo. App. W.D12)

10
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Revised Statutes of Missouri
§ 570.030et seq (Supp. 2009)
§ 570.08Cet seq(Supp. 2011)
§ 577.023t seq(Supp. 2007)

Mo. Const., Article I, § 10

Mo. Const. Article V, § 4

U.S. Const., Amend V

U.S. Const., Amend XIV

11

INd €T:€0 - 2TOZ ‘€0 [MdV - [HNOSSIA 40 L4NOD INIHANS - pajid Ajjedluonos|3



Il.
Stephanie Windeknecht is entitled to a writ of habas corpus because her
conviction, sentence, and continued incarceratiorof a felony is illegal under the

holding of State v. Bazell, 497 S.W.3d 263 (Mo. 26}l the laws of Missouri, Art. |, §

10 of the Mo. Const., and the V and XIV amendment® the U.S. Const. in that the
felony enhancement provisions of 8 570.030.3 RSMapply only if the stealing is one
in which the value of the property or service is arelement of the offense but the
crime of stealing for which Petitioner was imprisored - 8§ 570.030.1 - does not
include value as an element of the crime. Thereforde plea court and Respondent,
respectively, lacked authority to enter a convictia for felony stealing, sentence
Petitioner to six years in the Missouri Departmenf Corrections, and continue to
imprison Petitioner based on her theft of cash fronthe 50% Off Store because
Bazell plainly declared “the felony enhancement provision, by its own terms, owl
applies if the offense is one ‘in which the valuef the property or services is an

element” and “[t]he value of the property or services appropriated is not an
element of the offense of stealing.” The gravity od stealing offense depends solely
on the clear language proscribing the offense andohon the quality or nature, as

defined in § 570.030.3, of what was stolen.

State v. Bazell, 497 S.W.3d 263 (Mo. 2016)

State v. McMillian, (WD79440) 2016 WL 6081923 (Mapp. W.D. Oct. 18, 2016)

Revised Statutes of Missouri, 8 570.68Geq(Supp. 2009)

Mo. Const., Article |, § 10

12
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Mo. Const. Article V, 8 4
U.S. Const., Amend V

U.S. Const., Amend XIV
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ARGUMENTS

l.
Stephanie Windeknecht is entitled to a writ of habas corpus because her
conviction, sentence, and continued incarceratiorof a felony is illegal under the

holding of State v. Bazell, 497 S.W.3d 263 (Mo. 20}l the laws of Missouri, Art. |, §

10 of the Mo. Const., and the V and XIV amendment® the U.S. Const. in that the
felony enhancement provisions of § 570.030.3 RSMapply only if the stealing is
one in which the value of the property or servicesian element of the offense but the
crime of stealing for which Petitioner was imprisored - 8§ 570.030.1 - does not
include value as an element of the crime. Therefotbe plea court lacked authority
to enter a conviction for felony stealing and sentee Petitioner to six years in the
Missouri Department of Corrections based on Petitiner’s theft of cash from the
50% Off Store. Petitioner’s continued incarcerationis illegal because due process
requires Bazell to be applied retrospectively to cges that are final where this
Court’s decision unambiguously clarified the intergetation of a criminal statute
and did not create “new law.”
Standard for Obtaining Habeas Relief:

Article V, 8§ 4 of the Missouri Constitution vestsg Court with the authority “to

issue and determine original remedial writs,” imtthg writs of habeas corpus. State ex

rel. Zinna v. Steele, 301 S.W.3d 510, 513 (Mo. k20t0). “Habeas corpus relief is the

final judicial inquiry into the validity of a crimmial conviction and functions to relieve

14
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defendants whose convictions violate fundamentaidas.” Id The petitioner has the
burden of showing that he or she is entitled toelaalrorpus relief. Id.

A writ of habeas corpus may be issued when a pass@strained of his or her
liberty in violation of the constitution or laws tife state or federal governmelat.
Questions of law, including constitutional challesgare reviewede novo Earth Island

Inst. v. Union Elec. Co., 456 S.W.3d 27, 32 (Mon®d2015).

Analysis

The Bazell decision makes Petitioner’s felony adron invalid

Petitioner’s continued incarceration is illegal &ese the circuit court exceeded its
authority when it sentenced Petitioner for felotgating under 88 570.030.1 and
570.030.3 of the Revised Statutes of Missouri. dffiense to which Petitioner pled
guilty can only be a misdemeanor, not a felony,aurlde holding of Bazelsupra

Petitioner was charged by prosecutor’s informatuith a crime, stealing in
excess of $500 but less than $25,000, which doeksawe “value” as an element of the
offense (Petitioner’s Exhibits, p. 1). Stealing pashibited by § 570.030.1, states: “A
person commits the crime of stealing if he or ghygrepriates property or services of
another with the purpose to deprive him or herabgtreither without his or her consent
or by means of deceit or coercion.” Any violatidrtloe stealing statute for which no
penalty is specified is a class A misdemeanor.8®&0.8. The prosecutor apparently
relied on 8 570.030.3(1) to elevate Petitioner&fttfrom a class A misdemeanor to a

class C felony. Subsection 3(1) reads in pertipant

15
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Notwithstanding any other provision of law, any
offense in which the value of property or servisean
element is a class C felony if:
(1) The value of the property or services appropdiate
is five hundred dollars or more but less than twyivie
thousand dollars;
8 570.030.3(1). Because value was not an elemdpetitioner’s offense under §
570.030.1, it was improper to use subsection 3ik@aece the offense from a
misdemeanor to a class C felony.

As noted, this Court invalidated the provisionlud stealing statute that the State
employed to enhance Petitioner’s stealing chargya fin A misdemeanor to a class C
felony. Bazellsupra The Court ruled that the plain language of tlealgtg statute did
not permit enhancement under subsection 3 — witathssthat the section applies only
when “value” is an element of the offense — becdliserime of stealing proscribed by §
570.030.1 does not contain “value” as an elemethi®bffense. Id. The Court wrote,

Under section 570.030.1, a person commits the crime
of stealing when she appropriates the propertgices of
another with the purpose to deprive the owner thfere
Section 570.030.3 provides for the enhancementtass C
felony of “any offense in which the value of protyeor
services is an element” if certain conditions aet.nhe

definition of stealing in section 570.030.1 is claad

16
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unambiguous, and it does not include the valuéef t

property or services appropriated as an elemetfieof

offense. As a result, enhancement pursuant tcosecti

570.030.3 does not apply to Defendant’s stealintyictions

for the theft of the firearms. These offenses nihstrefore,

be classified as misdemeanors.
Id., at 265. Likewise, Petitioner’s conviction fawiolation of 8§ 570.030.1 was enhanced
by § 570.030.3(1) even though value is not an efemithe stealing statute, 8§
570.030.1.

Petitioner is entitled to relief despite her casany final
The Respondent argues in this Court and belowRbationer must remain

imprisoned because her case is final. But retraiactanalysis is not required when a

new decision clarifies existing law. Thornton v.fidey, 467 S.W.3d 292 (Mo. App.

W.D. 2015). Petitioner does not seek retroactiy@iegtion of a new rule of law; rather,
she seeks application of the statute - - properteustood - - that was in effect at the
time of her plea. Id. at 298-299.

There is no material difference between Thorntaththe case at bar. Both are
habeas petitions. Both involve a defendant whodadajuilty to a felony that should
have been a misdemeanor. Both involve a Missoyte&ne Court decision later
clarifying the meaning of a statute. Thornton’s gbaimt was that his felony DWI could
not have been enhanced to a felony where that eeh@nt was, in part, based on a

municipal SIS. Id. at 294-295; see Turner v. St24&, S.W.3d 826 (Mo. banc 2008)

17
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(clarifying the DWI statute by holding that munialBIS dispositions could not serve as

prior offenses for DWI statute). Turner and Baaed similar in that they "merely

clarified the language of an existing statute." fithon, supraat 298. Accordingly,
Thornton is controlling on the issue and Petitiomaist benefit from the new
understanding of the stealing statute.

The Respondent has advanced a variety of argunmeapgposition to Petitioner’s
bid for release. Respondent argues: 1) there énargl rule forbidding retroactive
application of overruling decisions of this Cow};this Court’s use of the term “should

no longer be followed” meant its decision in Baxedls to apply only prospectively; 3)

this Court’s decision in State v. Stewart, 832 2011 (Mo. banc 1992), defined the
limits of retroactive relief; and 4) because thmu@ did not specifically overrule cases
supposedly identifying “value” as an element ofbitgy, the Court meant to limit its
holding by implication. Respondent’s argumentsuaravailing.
There is no general rule restricting retroactivepdipation of substantive decisions
Initially, the Respondent argues that the holdmdhornton can be distinguished

from Petitioner’s situation,

Thorntondoes not change the general rule described in

Ferguson, nor could it. Thornta®an exception to the

general rule that Missouri Supreme Court decisapy

only to cases still on direct review. The excepimofor cases

in which the law, as described in a Missouri Suprélourt

18
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decision, helps the person challenging a convicaodthat

law was abundantly clear before the decision wadema
(Petitioner’s Exhibits, pp. 16-17)(emphasis in dniginal)? Respondent’s argument is
flawed for several reasons.

Typically, when a “new rule” is announced by aiesiing court the question of

retrospective application turns on whether the imiubstantive or procedural. Schriro v.

Summerlin, 542 U.S. 348, 351-352 (2004)._In Sohtine United States Supreme Court
held substantive rulings apply retroactively anghif includes decisions that narrow the
scope of a criminal statute by interpreting itsrter’ Id. at 351-352iting Bousely v.
United States, 523 U.S. 614, 620-621 (1998). Sudistantive rules apply retroactively
because there is “a significant risk that a defahdtands convicted of ‘an act that the
law does not make criminal’ or faces a punishmieat the law cannot impose on him.”
Schriro,supraat 352 citing Bousleysupraat 620. This Court’s decision in the Bazell
case is the very definition of a substantive nele because it interpreted Missouri’s
stealing statute and it affects, if not the scopihe stealing the statute, the punishment

which the law can impose on persons so convicted.

2 Citing State v. Ferguson, 887 S.W.2d 585 (Mo clE804).See alsp

Respondent's SUGGESTIONS CONCERNING CONSIDERATIONDA
SUGGESTIONS IN OPPOSITION OF PETITION FOR WRIT ORBEAS CORPUS

atp. 7.

19
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The Respondent clouds what should be a very btfargvard analysis by her

appeal to State v. Ferguson, 887 S.W.2d 585 (Mac £894). Any commentary in

Ferguson concerning retroactivity in cases wheegutlgment is final wadicta
insomuch as Ferguson’s case was on direct revieanwdken up by this Court. Id. No
guestion of the application of its prior decisidos case not on direct review was before

that Court. The cases Respondent cites as confirthencommentary in Ferguson

similarly dealt with cases still on direct appestiate v. Wurtzburger, 40 S.W.3d 893, 897

(Mo. banc 2001)(ruling on the applicability of $tat Withrow, 8 S.W.3d 75 (Mo. banc

1999) handed down while Wurtzberger’'s case wagpea); State v. Hayes, 23 S.W.3d

783, 791 (Mo. App. W.D. 2000)(ruling on the apphday of State v. Beeler, 12 S.W.3d

294 (Mo. banc 2000) handed while Hayes’ case wasppeal). But it is unlikely the
Court, in_Ferguson, meant to issue an advisoryiopibeyond the scope of the facts
before it.See, e.g State v. Self, 155 S.W.3d 756, 761 (Mo. banc 2005)

More importantly, the Ferguson Court only considetee retrospective
application of its decision concerning a pattemy jastruction and not a decision on the
validity or reach of a criminal statute. Id. Whathleie process requires retrospective

relief for inmates convicted under statutes latarifted by the Court was simply not

considered in Ferguson, Wurtzberger, or Hayes.Kdimer v. Keltner case — cited by
Respondent for the proposition théti$ considered ‘undesirable to give retroactive
effect to overruling decisions, except under thesneompelling circumstances™ —

suggests that an overruling decision altering thmghment of a criminal statute is a

compelling circumstance. 589 S.W.2d 235, 239 (Mmd1979kiting United States ex

20
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rel. Angelet v. Fay, 333 F.2d 12, 21'{Zir. 1964).In Keltner, this Court was loathe to

apply an overruling decision retroactively becaitiseould work a hardship on Mr.
Keltner by subjecting him to imprisonment for contid failure to pay alimony —
previously thought beyond the circuit court’s redch at 240. To the extent the Court
may wish to balance the equities, this Court willan the side of the citizen and not the
State where a citizen is imprisoned or faces inopnsent.

Fortunately, the United States Supreme Court Hdseased the issue presented in

this case. Fiore v. White, 531 U.S. 225 (2001)ré-wwas convicted of a Pennsylvania

statute criminalizing the operation of a hazardwaste facility without a permit. Fiore,
supraat 226. Fiore argued that he had a permit, bu€Ctbramonwealth countered Fiore
had so deviated from the terms of the permit agdiate the statute. Id. at 227. After
Fiore’s conviction was final, the Pennsylvania Supe Court vacated the conviction of
his codefendant concluding that the statute me&at W said — that is, one who violated
the terms of a permit was not one without a peraitBecause the decision in the
codefendant’s case clarified existing law, thers wa issue of retroactivity. Id. at 228.
Pennsylvania could not convict Fiore for condugtcitiminal statute, as properly
understood, did not prohibit. Id. Petitioner’s siion parallels Fiore’s; she is imprisoned
for six years for conduct that Missouri statuteggarly understood, denominates a
misdemeanor.

Thus, there is no “general rule” in Missouri requg inmates remain incarcerated
for criminal statutes or sentences later declamé&dm by this Court. Neither can

Petitioner discern an “exception to the generarhinging on how “abundantly clear” a
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criminal statute is or was. Even if this were thsea; Respondent’s argument fails
because the Bazell decision repeatedly pointshattthe language of the stealing statute
was “clear and unambiguous.” Bazsllipraat 265, 266-67. The Western District of the
Missouri Court of Appeals answered this argumemR@$pondent succinctly in

Thornton. In Thornton, the court made no mentioR@fguson’s supposed general rule

nor an exception to said rule based on the aburalaniy of the criminal statute. Rather,
citing Fiore, the court held retroactivity analygias unnecessary because the Missouri
Supreme Court decision on which Thornton relieq/ @tarified existing law. Thornton,
Supraat 299.

Use of the term “should no longer be followed” doed indicate

whether a decision will be applied retroactivelypospectively

The Respondent next argues this Court’s admonitjjo the extent that State v.

Passley, 389 S.W.3d 180 (Mo.App.2012) holds othewthat decision should no longer

be followed” means that Bazell is to be appliedspextively only. (Respondent’s

RETURN TO PRELIMINARY WRIT OF HABEAS CORPUS at p§-7 citing Bazell,
497 S.W.3d at 267 n. 3). Of course if that wastwiha Court meant it would have said

so. Respondent cites State v. Shafer, 609 S.W.2d1H5 (Mo. banc 1980) to argue that

when the Court directs that a particular case “khoa longer be followed” it is making
its decision prospective in effect. But Shafdiastually distinguishable because it
concerned application of a concededly procedutalahiange — a rule of evidence

concerning spousal testimonial privilege. Id. Ti@f@r Court was careful to point out
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that it was declining to apply a decision reachiéer Shafer’s trial to Shafer’s appeal
because of the procedural nature of the rule chddge
In fact, this Court has elsewhere noted that thraggh“should no longer be

followed” does not settle the prospective/retroactjuestion. Sumners v. Sumners, 701

S.w.2d 720 (Mo. banc 1985). The Court warned agaive very interpretation of Shafer
Respondent now urges,
The language “should no longer be followed” oflitse

Is not an indication of whether the court intengeaspective-

only application of its decision. In Shaféine court applied

the decision prospectively-only not because Ewsdithe

words “should no longer be followed”, but becauselE

worked a procedural change in the law.
Sumnersupraat 725.

Respondent’s argument from the Shafer case aldtiate with her competing
argument from the Ferguson case. If this Courtadd®eant to so limit relief on all
overruling decisions — procedural or substantiyiy stating a case “should no longer be
followed” then why are defendants on direct revae to get relief under Bazell? This
Court would not apply the overruling decision —t&ta Euell, 583 S.W.2d 173 (Mo.

banc 1979) — to Shafer’s case because Euell wadedkafter Shafer’s trial. Shafer,

3 State v. Euell, 583 S.W.2d 173 (Mo. banc 197@rling State v. Frazier, 550

S.W.2d 590 (Mo. App. K.C.D. 1977)
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supraat 157. Yet elsewhere Respondent and her couosekde that relief under Bazell
is owed to defendants on direct review and not amiyhose tried after the Bazell
decision in August of 2016 (Petitioner’'s Exhibjpg, 15-16; Respondent’s
SUGGESTIONS CONCERNING CONSIDERATION AND SUGGESTIGMNN OPPOSITION

OF PETITION FOR WRIT OF HABEAS CORPUS at p; See alsctate v. Shockley,

S.W.3d 2017 WL 772255 at *5 (Mo. App. E.D. Rebry 28, 2017)(State conceded
Bazell decision applied to Shockley’s theft of atanovehicle) and State v. Buch,
(WD79336) 2017 WL 1055658 (Mo. App. W.D. March 2017)(State conceded Bazell

decision applied to Buch’s theft of firearms). Thisurt’s directive that Passley should

no longer be followed did not serve to make _thedaiecision prospective only.
The _Stewart case did not define the limits for
retroactive application of substantive decisions

Respondent contends that State v. Stewart, 83228.91.1 (Mo. banc 1992),

represents the first in a line of cases restrictirggretroactive application of substantive
decisions (Respondent’s RETURN TO PRELIMINARY WRdTp. 7). But Stewart is
not helpful to Respondent’s cause because Stewglitidly limited its retroactive
application. The Court wrote “[t retrospective application is as to all pendiages not
finally adjudicated as to the date of this opini¢ah’at 914. In Bazelthe Respondent
argues, this Court intended by implication thatitdding should apply prospectively

only.
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Respondent attempts to draw a parallel betweeBt#wart and Bazell cases

suggesting each were decisions considering Misgatiern instructions perhaps to
minimize the substantive nature of the Bazell denisr to distinguish Turner,

The Court’s holding in Stewainterpreted the DWI statute in

a way that conflicted with existing approved DWiyju

instructions, while Turnedid not. Like Stewart, the Bazell

opinion’s statutory interpretation conflicts withetapproved

jury instructions and approved charges for stealBagMAI-

CR 324.02.1 (2012); MACH-CR 24.02.1 (2013).

Furthermore, the Stewarpinion recognized that it conflicted

with the existing jury instructions and stated tthaise

instructions should “no longer be followed.”
(Respondent’'s RETURN TO PRELIMINARY WRIT OF HABEASORPUS at p. 8).
That the holding in Bazell might incidentally affebe pattern instruction for stealing is

true because the holding of the case was substaliu neither the Stewart case nor the

Bazell case had anything to say about patternifistyuctions, so Respondent’s analogy
— an effort to make the Bazell decision seem pro@d- does not hold up. Stewart does
not control.

Well after Stewart, the Severe case anticipateddtroactive application of

substantive decisions of this Court. State v. S&v&b7 S.W.3d 640 (Mo. banc 2010). In

the Severe case, the State argued its evidencs.0b&ere’s guilt was sufficient at the

time of her trial before Turner restricted the aéenunicipal violations resulting in an
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SIS to enhance misdemeanor DWI's to felonies. Segapraat 642. The State lost that
argument and now attempts to distinguish the datisi Severe. But the Severe case
militates in favor of retrospective applications-tae Western District found in Thornton
— because both Ms. Severe and Petitioner here dppg&ase clarifying the statute
imprisoning them. As the Western District furthéserved, the State’s pinched view of
retroactivity could not be correct or Mr. Turnenisielf would not have gotten relief since
his was a post-conviction complaint. Thorntenpraat 298-99.

Respondent contends that Ms. Severe was owed ecat®aelief only because the
infirmity in the DWI statute identified by Turneras “abundantly clear” from the
language of 8 577.023. This is an overstatemerdugh the Court said the State was “on
notice,” the Court also conceded that the stafu&7.023et. seq(Supp. 2007), was
internally inconsistent, that the statutory langaiags “ambiguous,” and that it was the
rule of lenity that required interpretation in M&evere’s favor. Seversupraat 642. On
the other hand, the stealing statute was plainfigidat to the extent it sought to enhance
a misdemeanor to a felony. In considering the tylari the stealing statute, this Court
wrote,

Here, there is no need to resort to tools of
interpretation because the language of sectior0D30(B is
clear. We cannot know why the legislature, in 2@ided
to amend section 570.030.3 to add the requirerhahnly

offenses for which “the value of property or seegds an
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element” may be enhanced to a felony, but thishatwhe
legislature clearly and unambiguously did.

Bazell,supraat 266—67. Prior to Bazell, the stealing statuts abundantly clear as to

what extent it punished the crime of stealing.tReter’'s situation parallels Ms. Severe’s
predicament and thus Petitioner is entitled taefeli

The Court’s explicit overruling of Passley in Bazehs not a

normative choice restricting the scope or reacht®tiecision
Finally, Respondent writes “[ijn Bazell, the Coditl not overrule any of the
numerous cases in which the offense of stealingaxfatony because of its value rather
than its nature.” (Respondent’'s RETURN ON THE PREINARY WRIT OF
HABEAS CORPUS at 9). To do so, Respondent arguesdyepresent too great a

change in the law to possibly correct. Id. Agaiespondent reads more into what the

Court did not say in Bazell than what it did sayt,Bas the cases cited by Respondent are

inapposite, her argument must fail.

The Respondent cites to State v. Miller, 466 S.\V.386 (Mo. App. S.D. 2015)

citing State v. Slocum, 420 S.W.3d 685 (Mo. App. E.D. 20Hate v. Calicotte, 78

S.W.3d 790 (Mo. App. S.D. 2002), aBthte v. Tivis, 948 S.W.2d 690 (Mo. App. W.D.
1994) for the proposition that stealing may belarfg because of the value of the thing
stolen. A review of these decisions reveals theyirmpplicable and thus the Court would

have no reason to overrule them in Bazell. In Miltee Court of Appeals indeed cited

Slocum for the notion thdfa]bsent substantial evidence as to the valuesssential

element of the felony stealing charge is not praVédiller, supraat 636quoting
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Slocum,supraat 687. But Miller is not persuasive authority ®dese Slocum, upon which
it relied, was actually a receiving stolen properdge. Slocunsupraat 686. At the time
of Mr. Slocum'’s trial, receiving stolen propertychao defect to its statutory language
because it plainly statehter alia,
4. Receiving stolen property is a class C feldny
(1) The value of the property or services apprapda
is five hundred dollars or more but less than tydivie
thousand dollars:
8 570.080 (Supp. 2011). And to the extent that 8ios gratuitous statement about the
elements of felony stealing relied on the Calico#se, it too is inapplicable. Calicotte, a
stealing case, was decided in July of 2002, bdfwestealing statute at issue in Bazell
was amended. Calicotteypraat 794;seeBazell,supraat 266-67 (“We cannot know
why the legislature, in 2002, decided to amend@e&70.030.3 to add the requirement
that only offenses for which ‘the value of propestyservices is an element’ may be
enhanced to a felony, but this is what the legiséatlearly and unambiguously did”).
There was no problem with the stealing statgea visenhancement prior to 2002. Prior
to 2002, the stealing statute did not require stgdlave value as an “element.” Id.
Respondent’s cite to Tivis is likewise unavailirechuse it was decided in 1994. Tivis,

supra There was no reason for this Court to expliaitierrule_Miller, Slocum, Calicotte,

or Tivis, because they did not bear on the issudisd Bazell case.
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Conclusion
Where a court imposes a sentence that is in exédkat authorized by law,
habeas corpus is a proper remedy. Zi®@d S.W.3d at 516-17 (when the court imposed
a consecutive sentence against the defendant Wheordl pronouncement was silent on
whether the sentence was to be served concurmsitiythe defendant’s other sentences,
it exceeded that which the court was authorizadhfmse and provided a basis for
habeas relief even though the defendant did nalyiseek post-conviction relief).

Accord,State ex rel. Osowski v. Purkett, 908 S.W.2d 690, @1o. banc 1995)

(sentencing court acted beyond its authority wheemntenced the defendant to fifteen
years in prison where the maximum authorized terimprisonment was seven years);

Merriweather v. Grandisg®04 S.W.2d 485, 486 (Mo. App. W.D. 1995) (defendeimo

was sentenced to a term in excess of statutoryrmmariwas entitled to habeas relief
even though the defendant failed to timely fileoatpconviction motion since the

excessive sentence was a defect patent upon thefalce record); State ex rel. Koster v.

Jackson301 S.W.3d 586, 589 (Mo. App. W.D. 2010) (petidomvas entitled to habeas
corpus relief on the basis that he was impropeshtenced on his DWI conviction as a
persistent offender based on a prior municipal @W#nse for which he had received a
suspended imposition of sentence, though he faletiallenge his sentence in a post-
conviction proceeding, because the imposition sftence beyond that permitted by the
applicable statutory may be raised by way of a efrhabeas corpus); State ex rel.

Dutton v. Sevier, 336 Mo. 1236, 83 S.W.2d 581 (ldeanc 1935) (defendant who was

charged with assault with intent to kill, which was offense with a maximum prison
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sentence of five years, was entitled to habeasusamdief because the court was without
authority to impose a sentence of twelve yearsrisgmment, a sentence which required
the additional element of malice aforethought).

Here, Petitioner’s prison sentence of six years wwaxcess of the statutory
maximum for the charged stealing offenses (one iyelre county jail). At the time of
her offense, the crime of stealing was a class gdemeanor unless otherwise specified
in the stealing statute. § 570.030.8 (“Any violatf this section for which no other
penalty is specified is a class A misdemeanor He Telony enhancement provision of 8§
570.030.3, by its own terms, only applied if theeake was one “in which the value of
the property or services is an element.” But urgdgr0.030.1, stealing is defined as
“appropriat[ing] property or services of anothethwtihe purpose to deprive him or her
thereof, either without his consent or by meandewfeit or correction.” Thus, “[the
value of the property or services appropriatecbisam element of the offense of
stealing.” Bazell, 497 S.W.3d at 266. “As a res&l§70.030.3 does not apply here.” Id.
at 267. Thus, Petitioner’s stealing offense “muestlassified as [a] misdemeanor(]
because [it] cannot be enhanced to felonies byettmes of section 570.030.3.” Id.

Under the plain language of 88 570.030.1 and 5103)3he maximum sentence
for Petitioner’s stealing offense was one yeahadounty jail. Her six year prison
sentence exceeded the maximum sentence. Thisistpgton the face of the record. As

a result, habeas corpus is a proper remedy. Z801aS.W.3d at 516-17; Osowski, 908

S.W.2d at 691; Merriweather, 904 S.W.2d at 486:t&0ps801 S.W.3d at 589; Dutton, 83

S.W.2d at 582-583.
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This Court’s decision in the Bazell case is the/\definition of a substantive
decision because it interpreted Missouri’s steaditagute and the decision affects, if not
the scope of the stealing statute, the punishméihathe law can impose on persons so
convicted. The Court did not announce “new lawBgweell (nor could it), but rather it
held the plain language of the stealing statutendicapply to Ms. Bazell and others
whose misdemeanors were errantly enhanced to ésobue process, as guaranteed by
Art. 1, 8 10 of the Mo. Const., and the V and XIm@andments to the U.S. Const.,

requires this Court grant the writ of habeas cogna order Ms. Windeknecht released.
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Il.
Stephanie Windeknecht is entitled to a writ of habas corpus because her
conviction, sentence, and continued incarceratiorof a felony is illegal under the

holding of State v. Bazell, 497 S.W.3d 263 (Mo. 26}l the laws of Missouri, Art. |, §

10 of the Mo. Const., and the V and XIV amendment® the U.S. Const. in that the
felony enhancement provisions of 8 570.030.3 RSMapply only if the stealing is one
in which the value of the property or service is arelement of the offense but the
crime of stealing for which Petitioner was imprisored - 8§ 570.030.1 - does not
include value as an element of the crime. Thereforde plea court and Respondent,
respectively, lacked authority to enter a convictia for felony stealing, sentence
Petitioner to six years in the Missouri Departmenf Corrections, and continue to
imprison Petitioner based on her theft of cash fronthe 50% Off Store because
Bazell plainly declared “the felony enhancement provision, by its own terms, owl
applies if the offense is one ‘in which the valuef the property or services is an

element” and “[t]he value of the property or services appropriated is not an
element of the offense of stealing.” The gravity od stealing offense depends solely
on the clear language proscribing the offense andohon the quality or nature, as
defined in § 570.030.3, of what was stolen.
Standard for Obtaining Habeas Relief
Article V, 8 4 of the Missouri Constitution vestsg Court with the authority “to

issue and determine original remedial writs,” imithg writs of habeas corpus. Zinna,

supra “Habeas corpus relief is the final judicial inquinto the validity of a criminal
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conviction and functions to relieve defendants vehosnvictions violate fundamental
fairness.” Id The petitioner has the burden of showing thatr&he is entitled to habeas
corpus relief, Id.

A writ of habeas corpus may be issued when a pass@strained of his or her
liberty in violation of the constitution or laws tife state or federal government. Id.
Questions of law, including constitutional challesgare reviewede novo Earth Island,
supra

Analysis
The Bazell decision makes Petitioner’s felony adron invalid

Petitioner’s continued incarceration is illegal &ese the circuit court exceeded its
authority when it sentenced Petitioner for felotgating under 88 570.030.1 and
570.030.3 of the Revised Statutes of Missouri. dffiense to which Petitioner pled
guilty can only be a misdemeanor, not a felony,aurbde holding of Bazelsupra

Petitioner was charged by prosecutor’s informatuith a crime, stealing in
excess of $500 but less than $25,000, which doeksawe “value” as an element of the
offense (Petitioner’s Exhibits, p. 1). Stealing pashibited by § 570.030.1, states: “A
person commits the crime of stealing if he or ghygrepriates property or services of
another with the purpose to deprive him or herabgtreither without his or her consent
or by means of deceit or coercion.” Any violatiditloe stealing statute for which no
penalty is specified is a class A misdemeanor.8®&0.8. The prosecutor apparently
relied on 8 570.030.3(1) to elevate Petitioner&fttirom a class A misdemeanor to a

class C felony. Subsection 3(1) reads in pertipant
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Notwithstanding any other provision of law, any
offense in which the value of property or servisean
element is a class C felony if:
(1) The value of the property or services appropdiate

is five hundred dollars or more but less than twyivie

thousand dollars;
8 570.030.3(1). Because value was not an elemdpetitioner’s offense under §
570.030.1, it was improper to use subsection 3iktmece any stealing offense from a
misdemeanor to a class C felony.

The rationale of Bazell applies to all enhanceméam® 570.030.3
The defect in the stealing statute, identified az@ll, invalidates every
enhancement provision contained in 8 570.030.3.dHfect in the stealing statute is with
the prologue to 8 570.030.3 which seeks to enhanlgethose stealing offenses “in
which the value of property or services is an el@m@&ecause stealing, as defined by 8
570.030.01, does not list “value” as an elemernhefoffense, the whole of § 570.030.3 is
infirm. Nevertheless, Respondent contends thaB#®e|l decision did not intend to
affect stealing offenses enhanced because of the vhthe property or services.
(Respondent's RETURN ON PRELIMINARY WRIT OF HABEASORPUS at 11).
Initially, Respondent suggests that because thistGld not overturn Ms.

Bazell's conviction for stealing property valued mdhan $500, the Court meant to carve
out an unspoken exception to its decision (ResptislRETURN TO PRELIMINARY

WRIT OF HABEAS CORPUS at p. 11). However, the caabls. Bazell did not obtain
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relief for stealing over $500 is because she dicchallenge that conviction in the Court
of Appeals or in her initial brief in the Supremeutt. Bazell,supran. 4. The Court was
not inviting speculation from its silence as to thach of its holding but rather stating it
would not consider newly added claims. Id. If theu@ meant to carve out an exception
to its ruling encompassing the whole of § 570.0308ould have said as much.

Respondent further argues what it considers auyhttvat “there is no doubt that
value is an essential element where, as hereijrgiaala C felony because of the
monetary value of the property, not its nature”jrendent's RETURN ON

PRELIMINARY WRIT OF HABEAS CORPUS at p. 12). Bus etitioner wrote in

Point | of this brief, the cases upon which Resgmdelies — Miller, Slocum, Calicotte,

and Tivis — are inapposite. In Miller, the CourtAgdpeals indeed cited Slocum for the

notion that“[a]bsent substantial evidence as to the valueesgential element of the

felony stealing charge is not proved.” Milleypraat 636quotingSlocum,supraat 687.
But Miller is not persuasive authority because 8tocupon which it relied, was actually
a receiving stolen property caged to the extent that Slocum’s gratuitous stateémen
about the elements of felony stealing relied onGh#&cotte case, it too is inapplicable.
Calicotte, a stealing case, was decided in JuBOOR, before the stealing statute at issue
in Bazell was amended. Calicotseipraat 794. None of the cases cited by Respondent
establish value is an element of stealing since tbly ondicta and/or review a stealing
statute different from the one considered in thediaase.

It matters not that the particular enhancementtiage utilized in Petitioner’s case

refers to “value” (as opposed to stealing a firearra credit card, for example). In State
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v. McMillian, (WD79440) 2016 WL 6081923 (Mo. App. . Oct. 18, 2016), the State
argued that Bazell only invalidated enhancemeneusdbsection 3 where the felony
enhancement is based on the stealing of a fireawtgr vehicle, or other item and not
where the enhancement is based on the stealingnyam services with a value of over
five hundred dollars. McMillian at *5. The Westdbistrict rejected that argument,

We see no support in Bazédr the interpretation advocated

by the State. Bazethade no distinction between the various

ways the enhancement provision could be triggeBedell

found that the statute under which McMillian wasiged,

section 570.030.1, does not contain as an elentenvalue

of property or services." Id. Therefore, sectiof.930.3,

which only applies where "the value of property or services"

is an element of the offense, is inapplicable.
McMillian at *5. All three districts of the Missou€ourt of Appeals have considered and

rejected this argument of Respondefiee State v. Turrentine, (SD34257) 2016 WL

6818938 (Mo. App. S.D. Nov. 18, 2016); State v. féetich, (WD79253) 2016 WL

7439121 (Mo. App. W.D. Dec. 27, 2016); and StatBawen, (ED103919) 2017 WL

361185 (Mo. App. E.D., Jan. 24, 2017)(“we concltite the Bazell decision bars all 8
570.030.3 enhancements from being applied to #irgje@ffense charged under §
570.030"). In Petitioner’s case, the circuit cadit establish a factual basis to convict her

of misdemeanor stealing, but because “value” wasne@lement of the stealing offense
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she was accused of, there were no grounds to admsiof and sentence her for stealing
as a felony.
Conclusion
Petitioner’s continued incarceration is illegal &dese the circuit court exceeded its
authority when it sentenced Petitioner for felotgating under 88 571.030.1 and
571.030.3 of the Revised Statutes of Missouri. dtfense to which Petitioner pled
guilty can only be a misdemeanor, not a felony,aurlde holding of Bazelsupra

CONCLUSION

This Court should grant Ms. Windeknecht's writhabeas corpus and order her
discharged from her sentence for stealing, a misdawr, for which she has served well
over three years in the Department of Correctibng process, as guaranteed by Art. I, §
10 of the Mo. Const., and the V and XIV amendmémthie U.S. Const., requires Ms.
Windeknecht’s conviction to be amended to misdemeatealing and her six-year
sentence to be vacated.

Respectfully Submitted,

/sl Scott Thompson

Scott Thompson, Mo. Bar #43233
Assistant Public Defender

1010 Market

Suite 1100

St. Louis, Missouri 63101

(314) 340-7662 (telephone)

(314) 340-7658 (facsimile)
Scott. Thompgd]mspd.mo.gov

Attorney for Stephanie Windeknecht
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