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SCARLETT R. ADAMS IS ENTITLED TO TIlE hABEAS CORPUS

RELIEF SOUGHT IN TillS CASE AS SIIE HAS BEEN DEPRIVED

AND RESTRAINED OF HER LIBERTY IN VIOLATION OF THE

UNITED STATES AIND MiSSOURI CONSTITUTION AS WELL AS

TIlE LAWS OF MISSOURI IN THAT TILE TRIAL COURF IN DENT

COUNTY, MISSOURI, EXCEEDED ITS JURISDICTION IN

SENTENCING HER TO SEVEN (7) YEARS IN THE MISSOURI

DEPARTMENT OF CORRECTIONS FOR A STEALING OFFENSE

PURSUANT TO SECTION 570.030.1, RSMO. BECAUSE TillS

COURT HELD IN TIlE CASE OF STATE V. BAZELL, 397 S.W.3d

262 (IO B.-\NC 2016) THAT THE FEL.ONY ENCIIANCEMENT”

PROS ISIONS OF SECTION 570.030.3. RSIO. ONL\: APPLY IF TIlE

STEAlING OFFENSE IS ONE IN WHICII TIlE VALUE OF THE

PROPFRTY OR SERVICES IS AN [LENIENT AND THAT VALUE

IS NOT AN ELEMENT OF TIlE CRIME OF STEALING UNDER

SECTION 570.030.1. THEREFORE, THE TRIAL COURT ACTED IN
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EXCESS OF ITS JURISDICTION WHEN IT ENTERED A

JUDGME?T AGAINST SCARLETT R. ADAMS FOR TIlE FELONY

OF STEALING AND TI-lEN SENTENCED tIER TO SEVEN (7)

YEARS IN THE MISSOURi DEPARTMENT OF CORRECTIONS

AND THE MISSOURI DEPARTMENT OF CORRECTIONS, IN

CONTINUING TO ILLEGALLY INCARCERATE SCARLETT R.

ADAMS, IS WROI%GFULLY DEPRIVING AND RESTRAINING MS.

ADAMS OF HER LIBERTY

Conclusion 36

Certificate of Service and Compliance 37
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JURISDICTIWAL STATEMENT

Pursuant to Article V. §4 (1) of the Missouri Constitution. tlus Court has the

jurisdiction to “issue and determine original remedial writs,” including writs of habeas

corpus. Further. “a writ of habeas corpus may be issued when a person is restrained of his

or her liberty in violation of the constitution or laws of Missouri or the United States. State

cx rd. Woodworth v. Denney, 396 S.W.3d 330, 337 (Mo, banc 201 3). This matter is

presented to this Court for determination pursuant to §532.() 10. e’t seq.. RSMo. and

Missouri Supreme Court Rules 91.01, etseq. and 84.24(h).
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S 1.vui•:’iEN[ 01 tilE CASE:

I hR case a petITion tor a nt of habeas corpus l\ a CV’LOfl in the eu’i.od orihe

\1Rouri l)eparinent ol Corrections. (in NoenTher 1.3. 2012 in the case ot Sine ni

\Iissnuri ‘.. Searleit R. .\dam. Lise No. 12fl1.—CR00212-VI. in the ( rant Court oIl)eni

(ount\. \1issotiri. \I-. .\dam- sentenced to a term of ineLirceratiun oKeen (Th

liar the class C kion olsieahng under *5’O.t)_O. RS’\Io.

I he question presemiied in tins nailer Is \%hetl]er. under this ( ourrs holding and

anaRsis in Slate . lss’U- the so—called loin enhancement WO\ KiOii ol 5ThU$fl3

eOLild be used to keep \Irs. Adanis incarcerated on Li stealing coils iction beond one (

\ear.
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STATEMENT OF THE FACTS’

Mrs. Adams, is presently confined by the Respondent in the Women’s Eastern

Reception, Diagnostic and Correctional Center (hereinafter VERDCC”) located in

Vandalia, Audrain County, Missouri. Ms. Adams has been in custody of the Missouri

Department of Corrections since at least September 18, 2012, on a stealing conviction in

the case of State v. Adams, Case No. 12DE-002l2-01, in the Circuit Cotut of Dent County,

Missouri.

On April 4. 2012, an Information was tiled against Ms. Adams in the Circuit Court

of Dent County. Missouri. charging her under §570.030. RSMo. with the class C felony of

stealing property ofa value of more than $500, but less than $25,000.00. Specifically, the

Infonnation alleged the following:

In violation of Section 570.030, RSMo, committed the class C felony of

stealing, punishable upon conviction under Sections 558.011 and 560.011.

RSMo. in that on or about December 12, 2011, in the County of Dent, State

of Missouri. the defendant in concert with another, appropriated merchandise

of a value of at least five hundred dollars, which property was owned by Wal

Mart, and the defendant appropriated such property without the consent of

Wal-Mart and with the purpose to deprive them thereof

In the “Return to Preliminary Writ at Habeas Corpus tiled in this matter, the

Respondent admits these facts are all true.
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Punishable upon conviction by a term of not less than 2 years not to exceed 7

years in the Missouri Department of Corrections, or by a special term in the

county jail, not to exceed I year, or by a fine not to exceed $5000. or by both

fine and incarceration.

(See, Appellant’s Appendix Page A-I).

The Probable Cause Statement that accompanied the Information states that on

December 12, 2011, Ms. Adams, along with at least two (2) others, shoplifted computer

software from the Wal—Mart Store in Salem, Missouri. and that the value of the shoplifted

property was 52.160.00. (See, Appellant’s Appendix Pages A-2 to A-Il).

On May 31. 2012. Ms. Adams waived her right to a preliminary hearing and on

September 18. 2012. she entered a guilty plea to the stealing charge. A Pre-Sentence

investigation was ordered and sentencing was set for November 13. 2012, On the date of

her sentencing, Ms. Adams was sentenced to seven (7) years in the Missouri Department

of Corrections. (See. Appellant’s Appendix Pages A-12 to A-14).

On August 23, 2016, this Court issued its opinion in State v. Bazell, 497 S.W.3d

262 (Mo. hanc 2016) and that opinion was subsequently modified and re-issued on

September 20, 2016. In Hazel’. this Court as presented with the opportunity to examine

the pro\isions of 5E0.U3U. RSMo.. particularly the so—called “felony enhancement”

provision tbund in 5’0.030.3. RSMo.. and upon doing so concluded that the felon

enhancement pro’ ision did not appl to stealine olienses under 5’Th030. RSMo.

Subsequently, the Courts of Appeals for the Eastern. Southern and \Vestern District of

q
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Missouri have all approvingly followed Bazell both with regard to direct appeals as ve1l

as cases involving extraordinary relief

On October 14, 2016, Ms. Adams filed her Petition for Writ of Prohibition in the

Circuit Court of Audrain County, Missouri,2 On December 15. 2016, following a

December 5. 2016. hearing, the trial court in that case sustained her Motion and entered

“Findings of Fact. Conclusions of Law and Judgment.” (Sec. Appellant’s Appendix Pages

A-15 to A-27).

Then, less than 24 hours later, when Ms. Adams called the Respondent to coordinate

transportation for Ms. Adams release, the same trial court entered an “Order Granting

Stay.” (See. Appellant’s Appendix Page A-28). That “Order” contained the following

language:

The Court grants this motion; stay and the Motion to Reconsider. as the

court inadvertently signed the wrong proposed Order.

Within minutes afier entering the “Order Granting Stay,” thc trial court entered a

“Memorandum. Order and Judgment” denying the habeas corpus relief sought by Mrs.

Adams. See. Appellant’s Appendix Pages A-29 to A-33).

Thereafter, on Januar\ ID, 2017. Mrs. Adams fled her Petition for Writ of Habeas

Corpus with the Eastern District Court of Appeals in the case ofAdainsv, Mcsmer. Case

Ms. Adams flied her Petition for Writ of Prohibition in the Circuit Court of’ Audrain

County. \l icouri, because at the time she yac ncarceraicd in the \Voincn’’ E astern

Receptioit Diagnostic and Corrccttoiia] (enter in N anda Ia. A udrain (uunrv, N! i NNourI
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No, ED 105171 and that Petition was summarily denied less than 24 hours after it was flied.

(See. Appellanis Appendix Page A-34).

On January 27. 2017. Ms. Adams filed her Petition for Writ of Habeas Corpus and

Prohibition and Mandamus with this Court3 anti on February 28. 2017. this Court issued

its Preliminary Writ of Habeas Corpus and ordering the Respondent to file a “Return” no

later than March 10. 2017. Upon information and beliet this Court has also issued

Preliminary Writs of Habeas Corpus in the fbllowing cases which involve identical legal

issues:

a. SXR Stephanie Windeknecht v. An&zela Mesmer, Case No. SC96 159:

h. SXR Joshua Holman v. Jennifer Sachse. Case No. SC96 160: and

c. SXR Summer Johnson v. Angela Mesmer. Case No. SCQ6 165.

In filing this matter. Ms. Adams seeks to he released from WERDCC as she has

completed the maximum sentence allowed by law for her offense of stealing (i.e. 1 year)

and for other, ancillary relief. The Respondent concedes as she must, that she has held

Ms. Adams in custody for more than one year and also concedes, again as she must, that

she is not presently holding Ms. Adams on any other offense, other than her Dent County

stealing conviction. The sole question presented in this proceeding is % heWer Ms. Adams’

Dent Count stealiiw conviction is a felony or a misdemeanor. In State v. [3azeli. 47

MsAdams requests this Court to take judicial notice of the pleadinus filed in this case

b ‘a elI the undcr] ma i—t ct \damn x \lc. snkr ( i—e \o I h \ t —( (_ (II Ifl4’ ( ‘rcumt

Court of Audrain County. Missouri
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S.W.3d 263 (Mo. bane 2016), the Missouri Supreme Court answered that question and the

answer is that Ms. Adams’ stealing conviction is a misdemeanor, not a felony. Because

the Respondent admits that Ms. Adams is presently being incarcerated in the Missouri

Department of Corrections on the stealing conviction only and that Ms. Adams has been

incarcerated for more than one (1) year, she is entitled to the relief sought in this case.
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POINTS RELIED ON

SCARLETT R. ADAMS IS ENTITLED TO THE IIABEAS CORPUS

RELIEF SOUGHT IN THIS CASE AS SHE HAS BEEN DEPRIVED

AND RESTRAINED OF HER LIBERTY IN VIOLATION OF THE

UNITED STATES AND MISSOURI CONSTITUTION AS WELL AS

THE LAWS OF MISSOURI IN THAT THE TRIAL COURT IN DENT

COUNTY. MISSOURI. EXCEEDED ITS JURISDICTION IN

SENTENCING HER TO SEVEN (7) YEARS IN THE MISSOURI

DEPARTMENT OF CORRECTIONS FOR A STEALING OFFENSE

PURSUANT TO SECTION 570.030.1, RSMO. BECAUSE THIS

COURT HELD IN THE CASE OF STATE V. BAZELL, 497 S.W.3d

262 (MO BANC 2016) THAT THE “FELONY ENCHANCEMENT”

PROVISIONS OF SECTION 570.030.3, RSMO. ONLY APPLY IF THE

STEALING OFFENSE IS ONE IN WIIICI-I THE VALUE OF TIlE

PROPERTY OR SERVICES IS AN ELEMENT AND TIIAT VALUE

IS NOT AN ELEMENT OF THE CRIME OF STEALING UNI)ER

SECTION 570.030.1. THEREFORE, THE TRIAL COURT ACTED IN

EXCESS OF ITS JURISDIC [ION WHEN IT ENTERED A

JUDGMENT AGAINST SCARLETT R. ADAMS FOR THE FELONY

OF STELING AND THEN SENTENCED HER TO SEVEN (7)

\ EARS IN TIlE MISSOURI DEPARTMENT OF CORRECTIONS

\NI) THE MISSOURI DEPARTMENT OF CORRECTIONS. IN
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CONTINUING TO ILLEGALLY INCARCERATE SCARLETT R.

ADAMS, IS WRONGFULLY DEPRIVING AND RESTRAINING ‘IS.

ADAMS OF HER LIBERTY.

State v. BazelI, 497 S.W3d 262 (Mo. bane 2016)

Thornton v. Denny. 467 S.W.3d 292 (Mo. App. \V.D. 2015)

Brown v. State. 66 SW3d 72!. 731 (Mo. bane 2002)

§570.030 et seq.. RSMo.
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ARC U ME NT

POINT I

SCARLETT R. ADAMS IS ENTITLED TO THE HABEAS CORPUS

RELIEF SOUGHT IN THIS CASE BECAUSE SHE HAS BEEN

DEPRIVED AND RESTRAINED OF HER LIBERTY IN VIOLATION

OF THE UNITED STATES AND MISSOURI CONSTITUTION AS

WELL AS THE LAVS OF MISSOURI IN THAT THE TRIAL

COURT IN DENT COUNTY. MISSOURI. EXCEEDEI) ITS

JURISDICTION IN SENTENCING hER TO SEVEN (7) YEARS IN

THE MISSOURI DEPARTMENT OF CORRECTIONS FOR A

STEALING OFFENSE PURSUANT TO SECTION 570.030.1, RSMO.

BECAUSE THIS COURT hELl) IN THE CASE OF STATE V.

BAZELL. 497 S.W.3d 262 (MO BANC 2016) TIIAT THE “FELONY

ENCHANCEMENT” PROVISIONS OF SECTION 570.030.3, RSMO.

ONLY APPLY IF TIlE STEALING OFFENSE IS ONE IN WHICH

THE VALUE OF TILE PROPERTY OR SERVICES IS AN ELEMENT

AND THAT VALUE IS NOT AN ELEMENT OF THE CR1ME OF

STEALING UNDER SECTION 570.030.1. THEREFORE. THE

TRIAL COU:RT ACTED IN EXCESS OF ITS JURISDICTION WHEN

IT ENTERS) A JUDGMENT AGAINST SCARLETT R. ADAMS

FOR TIlE FELONY OF STEALING ANI) TIIEN SENTENCEI) IIER

TO SEVEN (7) YEARS IN: THE MISSOURI DEPRTMFNT OF

15
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CORRECTIONS AND TIlE MISSOURI DEPARTMENT OF

CORRECTIONS, IN CONTINUING TO ILLEGALLY

INCARCERATE SCARLETT R. ADAMS, IS LIKEWISE

DEPRIVING AND RESTRAINING HER OF HER LIBERTY.

Standard of Review

In Article V. 4 of the Missouri Constitution. this Court is vested with the authority

“to issue and determine original remedial writs,’ including writs of habeas corpus. State

cx rd. Zinna v. Steele, 301 S,W.3d 510, 513 (Mo. banc 2010). As this Court noted in

Zinna. supra at 513, “habeas corpus relief is the final judicial inquiry into the validity of a

criminal conviction and functions to relieve defendants whose convictions violate

fundamental fairness.

Missouri law provides that a writ of habeas corpus may he issued pursuant to

Missouri Supreme Court Rule 91 when. as here, an individual is resirained of his or her

liberty in violation of the constitution or laws of the state or federal government. State cx

rd. Woodworth v. Dennev. 396 S.W.3d 330. 337 (Mo. bane 2013). Generally, a petitioner

cannot raise claims in a Rule 91 habeas corpus proceeding that could have been raised, hut

were not, on direct appeal or in a post—conviction proceeding. Clay v Dtr e.3 SW 3d

214 (Mo 2D00) Such tlaims are considcrcd to he piocedurall dctaulted Statc Lxfç

Nixon v, Javnes, 63 S.W.3d 210, 214 (Mo. 2001). There are exceptions, however, to the

general rule that defaulted claims ma not he considered in a Rule proceeding. Such

claims arc cognizable if the petitioner, as is the case here, asserts a jurisdictional defect.

which includeN a situat on here the petitioner recci ed a sentence that is greater than what

16
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the law pennits. Brown. State, 66 S.W.3d 721, 731 (Mo. hanc 2002). “A sentence which

is in excess of that authorized by law is beyond the jurisdiction of the sentencing court.”

Memweather v. Grandison. 904 SW.2d 485, 486 (Mo. App. W.D. 1995). Not only is the

judgment in such a case erroneous, but it “is absolutely void and subject to collateral attack

on habeas corpus.” Id. A petitioner can assert a jurisdictional defect, where, as here, he

or she receives a sentence that is greater than what the law permits. Brown v. State, 66

S.W.3d 721. 731 (Mo. bane 2002). “A sentence which is in excess of that authorized by

law is beyond the jurisdiction of the sentencing court.” Merriweather. stipra at 486. Not

only is the judgment in such a case erroneous, but it “is absolutely void and subject to

collateral attack on habeas corpus.” Id.

Questions of law. including decisions from this very Court construing state statutes,

are therefore to be reviewed on a c/c ,io’v basis. Earth Island Institute v. Union Electric

Co 456 S.\V.3d 27.32 (Mo. hanc 2015).

ANAL VS IS

As noted above, on June 4. 2014. .Mrs ..-\dams was charged in the case of State v.

Adams. Case No, 12 DE-CR002 124)1, Circuit Court of Dent County. Missouri, with the

class C felony of stealing. In particular, the Infonuation filed in the case of State of

Missouri v, Scarlett Adams, Case No. I 2DE-CROO2 12-01 alleged that in violation of

Section 5Th.030. RSMo. Mrs. Adams committed the class C tlonv of stealing in that on

or about December 12. 2011. in Dent (ounlv. Missouri. lie. in concert ith another.

“appropriated merchandise of a value of at cast five hundred dollars, which property vas

owned by V al-Mart. and the defendant appropnated such property without the consent of

17
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Wa1-Mart and with the purpose to deprive them thereoi’ The appropriated merchandise

at issue in the underlying criminal case against Mrs. Adams in Dent County consisted of

computer software and an external hard drive that Mrs. Adams and others attempted to

shoplift from the Wal-Mart Store in Salem. Dent County. Missouri.

On September IX. 2012, Mrs. Adams entered a guilty plea to and was convicted of

the class C felony of stealing and the trial court in Dent County. purpor ed pursuant to the

provisions of §570.030.3. RSMo., sentenced her to seven (7) years in the Missouri

Department of Corrections.

The sole question presented in this proceeding is whether Ms. Adams’ Dent County

stealing conviction is a felony or a misdemeanor. In Bazell, this Court answered that

question and the answer is that Ms. Adams’ stealing conviction is a misdemeanor, not a

felony. In fact, in Bazell this Court found that that almost all stealing offenses. including

the offense for which Ms. Adams is presently incarcerated, are misdemeanors and that

pursuant to §558.011.1, the maximum sentence for a misdemeanor is one (I) year.

As the Respondent admits that Ms Adams has been in custod for more than one

ear for her stealing cons iction in the case of State v. Adams. Case No, I 2DF-CROO2 12-

01, Circuit Court of Dent County, the relief sought liv Ms Adams in her Petition for Writ

of Habeas Corpus should he granted and this Court should order her immediate release

from the custody of the Missouri Depailment of Corrections and further order that the

records ol said con\:iction he amended to reflect a eon iction for the Class :\ misdemeanor

otsteaIin.
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There is no dispute that if Bazell is applicable to Ms. Adams’ September 18. 2012.

conviction for stealing in Dent County. Missouri, then a jurisdictional defect. sentencing

error has occurred as Ms. Adams could not have been convicted of a Class C felony and

sentenced to serve seven (7) years in the Missouri Department of Corrections for violating

§570.030, RSMo.

In her Return, the Respondent argues that Vs. Adams is not being illegally confined

and that she is not entitled to habeas corpus relief because Razell does not apply to the facts

of her ease. The Respondent’s position is best summarized in the Return filed in this case

on March 10, 2017. wherein the Rcspondent states: Adams’ offense has value as an

element of the offense, and unlike stealing a firearm, is properly a C felony under the

holding in Bazell.”

As will be shown below, the Respondent’s argument lacks merit in the undisputed

facts of’ this case and the well-settled law applicable thereto.

I. Under the clear and unambiguous language of57O.O3O.1, RSMo. in effect

at the time of Ms. Adams’ conviction, value was not an element of the

offense of stealing.

The Respondent’s argument that Ms. Adams’ stealing offense has value as an

elemenf’ is most easily defeated by simply reviewing §570.030. RSMo.. in effect on the

date 01’ her convict ion.

J lie Complaint flIed against Ms. Adams on April 4. 2012, chanzed her with the

oftense of Ntealing. Js set forth in 570u3D. RSMo. Sub—section 1 of 5’(ili3n, RSMo.

defines the offense of’ stealin as follows:

19
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A person commits the crime of stealing if he or she appropriates property

or services ofanother with the intent to deprive him or her thereof either

without his or her consent or by means of deceit or coercion.

Contrary to the Respondent’s argument. value is not an element of the crime of

stealing and the word “value” does not even appear in §570.030.1. RSMo. That is not the

conclusion of Ms. Adams. Rather, that is the conclusion of this Court inBazeil. Even so,

the so-called “felony enhancement” provision of §570.030.3, RSMo. provided as follows:

Notwithstanding any other provision of law. any offense in which the value

of property or services is an element is a class C felony if’ one of the 18

conditions is present. (Emphasis added).

From the very language of §570.030. RSMo. this Court concluded:

[The State’s] reading of section 570.030.3. however, critically ignores the

fact that the felony’ enhancement provision, by its own terms, only applies if

the offense is one ‘in which the value of the property or services is an

element.’ Stealing is defined in section 570.030,1 as ‘appropriat[ing]

property or services of another with the purpose to deprive him or her thereof,

either without his or her consent by means ol’deceit or coercion. Bazell. 497

S\V.3d at Wi,

This Court then ; cut on in Bazell to state:

We cannot kno v In the legislature, in 002. decided to amend 50.030.3

to add the reun’ement that üii Iv utin>es tir which ‘ alue of’ nropei’tv or

services is an element’ may he enhanced to a felony, hut this is what the
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legislature clearly and unambiguously did. As a result. section 570LQ30.3

does not appLy hç _D_efrjjjpts offenses must he classified as

misdemeanors because they cannot be enhanced to felonies by the tenns of

570.030.3. Bazell, 497 S.W.3d 266-267. (Emphasis added).

The Respondent’s argument here that Ms. Adams’ stealing conviction was properly

enhanced to a felony because of the value of the property she shoplifted from Wal-Mart

exceeded $500.00 is the exact same argument made by the State in Bazell and firmly

rejected by this Court. Undaunted and determined to keep Ms. Adams illegally

incarcerated, the Respondent continues to make the same arguments. Those same

arguments were rejected by this Court in Bazell and should likewise he rejected once again

here.

Realizing that her argument is thtally undermined by the very provisions of

570.030, RSMo.. the Respondent next suggests that the holding in Bazell is limited only

to stealing offenses involving firearms, in fact, in the Return the Respondent filed in this

case, she argues “Amanda Bazell remains incarcerated on a 12-year sentence for stealing

over $500. (Respondent’s Return, Page 13). Like the rest of the Respondent’s arguments,

this particular argument is most easily defeated hv this Court’s ruling in Bazell. particularly

Footnote 4. hich speciticall addressed the ihct that in a supplemental brief Ms Bazell

first raised an argument as to whether her felony cons iction for the rings stolen should also

he reduced to misdcirieanors. This Court refused to reduce the stealing conx iction for the

rings to a misdemeanor lot because of an\ suh4anttvc iNsue, I nNtcad. the stealing

conviction for the fines was not reduced to a misdemeanor because pcjpI4ily Ms. Bazeli

_) 1
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violated the letter and spirit of Supreme Court Rule 83.08(h) by seeking relief in a

supplemental filing that was not raised previously.

Ms. Adams would also draw this Court’s attention to the case of State v. Filbeck. in

which the Missouri Attorney General’s Office agreed that the so-called “enhancement”

provision of §570.030.3 “is not in any meaningful way distinguishable from the

enhancement provision for firearms relied on in Bazell. Thus, under Bazell, appellant is

entitled to remand to be resentenced to class A misdemeanors fbr his two counts of

stealing.” (See, Appellant’s Appendix Page A-37). This concession is important to the

present case for several reasons.

First, the concession was made 1w the Missouri Attorney General’s Office, which is

the same office representing the Respondent in the present caseS. Even so. the Missouri

Attorney General’s Office is taking a position in this case (i.e. that Razell only applies

when the property stolen is a firearm) that is entirely inconsistent with the position it took

in Filbeck.

Second, the Respondent argues here that Bazeli only applies to cases in which the

property stolen was a firearm and yet the property that was stolen in Filbeck was livestock,

Even so. the Missouri Attorney General’s Office conceded that Razell applied so as to

entitle NIr Filheck to a remand to be i’esentenced to class A misdemeanors for his to

counts of stealing li estoek.

This Court’s holding in Bazell makes is abundantly clear that in this case M.

Adams’ Nhophittin at \Vai—Mart wa misdemeanor stealins’ and that 5Th).O303, RSMo..

could not be used to enhance it to a felons and the Missouri Attorney General’s Office, in
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Filbeck. agreed. Since the Respondent also agrees that Ms. Adams is presently

incarceraied by the Missouri Department of Corrections on the Dent County stealing

charge only. and that she has been incarcerated for a period far in excess of one (1) year.

her continued incarceration is illegal and she is entitled to the habeas corpus relief she seeks

in this case.

2. Ms. Adams could not have raised her current claims in either an appeal

and/or a motion for post-conviction relief.

The Respondent next argues that Bazell does not apply to this case since Ms. Adams

did not raise Bazeil in 2012. Like the other arguments advanced by the Respondent, this

argument is likewise fatally tiawed by the undisputed facts of this case and the law

applicable thereto.

Under veIl-estahlished Missouri law, a petitioner’s failure to raise a claim in a direct

appeal or in a post-conviction relief motion typicajy bars the petitioner from subsequently

raising the claim in a petition for writ of habeas corpus, State cx rd Zinna v. Steel, 301

S.W.3d 510, 516 (Mo. bane 2010), However, under the undisputed facts of this case, Ms.

Adams was unable to do so because she entered her guilty plea in the Circuit Court of Dent

County, on cfteITiherI_2fli2, and this Court decided the Bazeli case nearly four (4)

years later, on Au$u2 lit Lealk speaking. e’ en a defendant ho ftiils to challenge

his or her conviction on direct appeal or in a ti mclv— tiled post—convict on proceeding can

Mill raise i lurNdit, hon il t,l urn in a habtas cot puN proLLeung 1 u uuson Dotn1itc 413

S.W3d40. 52 iMo. App. \V.D. 2Ul3.
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In Missouri. a ‘jurisdictional defect” has been found to exist where, as here. a person

receives a sentence that was greater than pennitted by law as this is more accurately a

“sentencing defect” thai is subject to review in habeas corpus proceedings. See, g,

J.C.W.çjçVebbv.W’’cisjç4l1a, 275 S.W.3d 249 (Mo. bane 2009), As a result, the

argument that the relief sought herein by Ms. Adams is legally foreclosed, is incoffect

because it is contrary to the facts of this case and the ve1l-established law applicable

thereto.

To support her argument that Bazell does not apply to cases that have completed

direct review, the Respondent relies exclusively upon this Court’s holding in State v.

Ferguson, 887 S.W.2d 585 (Mo. bane 1994). However, a closer reading of the facts of that

case show otherwise and the Respondent’s argument should he rejected by this Court.

In Ferguson, the defendant was convicted of first degree murder and abiding by the

jury’s recommendation, the trial court imposed the death sentence. The defendant filed a

motion for post—conviction relief under Rule 29.15, which was heard and ox erruled. The

defendant contended that the trial court committed reversible error in submitting a verdict

director that allowed the jury to find the defendant guilty without a finding that he

deliberated as required under §565.020 RSMo. The defendant’s position was supported

by this Court’s holdings in State v, Ervin, 835 S.W.2d 905 tMo, bane 1992) and State v,

OBrtcn S’ S \\ 2d 212 (Mo h ni<- 19<R hut it \% a’ argucd that tho’e ies \t.tL

after the defendant’s trial and were thereIre inapplicable.

n i<- u n th it sj .jtmt nr hi ( ui t held rh; u id th lloIdln2 n S taft \\ il ker

0 lb ‘, \\ 2d 48 (MO O1OL I <-‘SI) it Er in and OBrien pu tj1ncd to suht iiti’ mattcr
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which the’ did, then the cases could be applied both prospectively and retrospectively.

This Court then held in Ferguson that the holdings in Ervin and O’Brien were

“undisputably substantive” and therefore prox ided legal support for this Court’s decision

to reverse the defendant’s conviction am! remand the case for a new trial. Ferguson. 887

S.W.2d at 588.

The essence of the Respondent’s argument in this regard is that this Court’s holding

in Bazell can be ignored and is best summarized by the following words found on page 11

of the Respondent’s Return:

it should he immaterial that the Court professes its holding is based only on

its reading of the applicable statute when the effect of that holding overrules

earlier precedent.

By making such an argument. the Respondent’s stated position is that she, and not

this Court, is in a better position to know what this Court meant when it handed down the

Bazell decision, In fact, the Respondent cites to a several cases which affirmed felony

stealing offenses. However, those decisions all predate this Court’s holding in Bazell and

are therefore of little, if any, value in supporting the Respondent’s argument in this case.

This also holds true tbr the Respondent’s argument that “prosecutors, defense attorneys.

defendants and trial tourts ha c all relied on the pnor interpretations of Section 570.030,3’’

and that “no one was on notice of the result reached in l3aze!!.” Respondent’s Return.

page 9). From tin:, the Respondent argues. elToneous!v, that Baze!l should he ignored and

flit hurts 01 th nhi%illtLtplttanon’, oh “(; (ITh R”\lo tannol lit aintdicd
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1he Respondent’s position flatly ignores the rulings of this Court as set out herein.

While the Respondent should not be faulted for illegally holding Ms. Adams in prison

before this Court handed own its decision in Bazell, the Respondent’s failure to do so after

Bazell is inexcusable and tantamount to contempt.

3. This Court’s ruling in Ban!! did not involve the retroactive application of

§570.030, R.S.Mo.

having clearly established that this Court has the authority to hear Ms. Adams’

claims in this habeas corpus proceeding. the Respondent next argues that Bazell cannot be

applied retroactively to Ms. Adams’ case. I lowever. that argument is most quickly and

directly defeated by a review of the holding in Thomtonv. Denn , 467 S.W.3d 292 (Mo.

App. W.D. 2015).

In Thornton, supra. an original habeas corpus proceeding like this one. Thornton,

like Ms Adams. was convicted of a felony when he should have only been convicted of a

misdemeanor. In particular. again like this case. Thornton pleaded guilty to a felony of

Driving While Intoxicated-Persistent Offender. based on two prior alcohol-related

offences. and he was sentenced to four years in the Missouri Department of Corrections.

While serving that term of imprisonment, the Missouri Supreme Court decided the case of

furncr ‘ State, 245 S \\ d S26 (Mo hanc 2nU8) hcrein this Court held that a ddcndant

could not have been convicted of a felonx because “the use ot prior municipal ot1nses

resulting in an SI S cannot he used to enhance punishment under Section 5.U23

Thornton 1([)i’U at SY

2,6
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Because one of Thornton’s prior offenses was in fact a prior municipal offense that

resulted in an SIS. and therefore could not he used to enhance his punishment from a

misdemeanor to a felony, he filed his Petition for Writ of Flaheas Corpus and prevailed. In

Thornp, just like this case, the Respondent argued that Turner could only he applied

prospectively and not retroactively. However, that argument was sound]y rejected in

Thornton and in so doing the Court held:

In these circumstances, where Thornton’s petition relies on a judicial opinion

interpreting a statute which was in effect at the time of his conviction, and

that judicial opinion ‘created no new law,’ no retroactivity issue arises.

Indeed, if the State were correct that Turner’s construction of §577.023

cannot be applied ‘retroactively’ to convictions that were final when jitç

was decided, that would have prevented relief in Turner itself, since Turner

was decided on a motion for post—conviction relief. Thornton. siipru at 298

(emphasis added).

Indeed, in deciding Ihpm!pjj. the Court further observed that its decision was

consistent with the United States Supreme Court decisions in Flore v. White. 531 U.S. 225

(2001) and Bunkley v. Florida. 538 U.S. 835 (2003) and granted the relief sought by Mr.

Thornton. Id.

In the present case. the Respondent does her best to argue that Thornton should not

apply to this case and further obtuseates the matter by citing to cases that are inapposite to

the facts and or law of this case- 1 loe er. in the end the Respondent concedes, as she

must. hat Ihornton does apply to this ease. The Respondent then “pivots” on the issue

27
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and suggests that the decision in Ihcrnton was just plain wrong and the Court should use

the rrcsent case to “overrule Thornton’s holding.” (Return. Page 10).

Of course, the Respondent’s suggestion about Thornton is simply wrong and if this

Court truly believed that the Western District’s decision in Thornton was incorrectly

decided, then this Court had the opportunity remedy that situation and would have done

so, by accepting transfer of the case back in 2015. Of course this Court did not do so

because Thornton was correctly: decided by the Western District Court of Appeals and was

an accurate statement of Missouri then and remains so today.

So it is here in Ms. Adams’ case, using the language of Thornton. supnx. where the

Petition filed by Ms. Adams’ relies not on a new law, but, rather, on a judicial opinion

(Bazell) interpreting a statute (57O.O30, R.S.Mo.) which was in effect at the time of her

conviction. Simply stated. Bazell created no new law. Thus, no retroactivity issue arise.

Stated differently, by the filing of her Petition in this matter. Ms. Adams is not seeking the

retroactive application of a new rule of law, Instead, she is seeking the application of a

2002 statute. in effect at the time of her plea. hich has since been scrutinized and properly

interpreted by this Court to recognize that in circumstances such as those presen in the

pending case, a felony conviction for stealing is not possible and Ms. Adams continued

incarceration is illegal. This case involves a “sentencing defect” that this Court can hear

and remedy in this habeas corpus proccedin.

All in all. there are no material ditThrenccs between the present case and ihormon.

Both arc on nal Habeas ( onpu proceedings Both invol \ e a defendant who pleaded

gui ltv to a IClony that wa later judicial l\ determined could ha \c only been a m demcanor.
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Both involve decisions by the Missouri Supreme Court that “merely clarified the language

ofan existing statute [hointon cujna at 298 Finally both iinoked sentencing defects

wherein the defendant received a sentence greater than that pennitted by law.

For these reasons, the Respondent’s argument that Bazell does not apply to this case

is simply wrong. Not only does Bazell apply, but having clone so, then this Court should

grant to Ms. Adams the relief she seeks herein.

4. The Respondent’s argument that Ms. Adams stealing conviction was a

felony based on the nature of the property shoplifted, as opposed to its

monetary value, ignores the facts of the case as well as the language of

§570.030, RSMo.

The Respondent’s final argument is that Ms. Adams stealing conviction was proper

because of the nature of the property she shoplified (i.e. computer software) as opposed to

the value of the property stolen. This argument is faulty for several reasons.

First, the Respondent is asking this Court to disregard the facts of this case. In

particular. the Complaint that was filed against her on April 4. 2012. herein Nis, Adams

was charged under *570.030, RSMo. with the class C felony of stealing property ofa value

(See, App. Ex, A). The Probable Cause

Statement that accompanied the Complaint slates that on December 12, 201l..Ms. Adams.

along with at least t\% o (1) others. shoplifted computer sotl are from the Wal—Mart Store

in Saltjn \Iissoun md Ui ,t tlk ilut of the ‘hoplifLd propt i1 a \2 I ô() (H) See \pp

Ex. B,. While the Respondent wishes to no an’ue iFat it \\as the “nature of the nronenv

sliopli tted. not nionetarv value,’’ that made Ms. Adams stealing offense a felony, as
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opposed to a misdemeanor, that position is fatally undermined by the very language used

in the Complaint.

Second, the Respondent has not, nor can she, point to any provision of §570.030,

RSMo. that makes the stealing of computer software a felony while the stealing of other

items are, by their nature only, a misdemeanor. In this case, it is undisputed that the

property that Ms. Adams shoplifted was computer software and not anhydrous ammonia,

nor any other materials with the intent to use those materials to manufacture

methamphetamine. Were that the case, then the Respondent’s argument that the “nature”

of the property taken, as opposed to its “monetary value,” would make the offense a felony,

would perhaps make some sense. However, that clearly is not the case here and the

Respondent’s suggestions to the contrary must be disregarded.

Third, the Respondent conveniently ignores the concession made in the Filbeck case

that the entirety of the §570.030.3. RSMo. does not apply to the criminal offense of

stealing, regardless of the nature of the item stolen.

The State argued in Bazell. quite unsuccessfully, that the condition that was present

in Bazell was the appropriation of firearms, which was one of the alleged “felony

enhancement” circumstances. However, this Court quickly rejected that argument and

noted that “the value of property or services” is j an element of the offense of stealing,

as defined in Sub-section I. This Court held in Bazell that the words of the”felonv

enhancement provision were clear and unambiguous. and therefore the canons of

construction were unnecessar>. Theretbre. because the “felony enhancement provision

only applied to offenses “in which the value of the property or services is an element,” and
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since stealing was not such an offense, even the crime of stealing a tireann was a

misdemeanor and not a felony. So it should he here where Ms. Adams was wrongly

convicted of the felony of stealing over $500.

The Respondent’s undue. highly tortured, and narrow reading of Bazell is defeated

by a fair reading of Bazell itself and the clear and unambiguous provisions of §570.030.

There is absolutely nothing in that case which suggests that the holding is limited only to

stealing of firearms. To the contrary, this Court made it abundantly clear that “the value

of property or services’ is jg an element of stealing, no matter what is stolen, and that as

a result, until January I. 2017. stealing is a misdemeanor offense and cannot he a felony.

The Respondent. undaunted by Bazell. goes on in her Return to cite to several cases

for the proposition that value is an essential elenwnt of the offense of Stealing Over $500.

However, in order to get to that conclusion the Respondent necessarily combines an

element of the offense of stealing (Sub-section 1) with an element of the felony

enhancement provision (Sub-section 3) when the teaching of Bazell is directly contrary.

Again, what has been at times been described as a “legislative blunder” in §570.030

has apparently been corrected as of January I. 2017, hut such a correction cannot change

the fact that when \l Adams was con icted in 2012 in the underlying case of the felony

of stealing, there va no felon of stealing per the holdnc in Raid I and she is therefore

entitled the relief she seeks in ihis habeas corpus case.
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5. Ms. Adams is being illegally incarcerated by the Respondent.

The Respondent admits in her Return, which she must, that not only is Ms. Adams

present1 being incarcerated in the Missouri Department of Corrections solely on her Dent

Count stealing offense. but that she has been incarcerated on that offense for far more than

one (1) year. These admissions are significant to this case because if Bazell does apply to

this case and this Court determines that Ms. Adams’ Dent County stealing conviction was

a misdemeanor, rather than a felony, then under §558.011.1(6), the maximum sentence for

a misdemeanor is one (1) year. The Respondent admits that she has served that sentence

and her continued incarceration beyond one (1) year is therefore illegal.

In addition, the Respondent’s continued incarceration of Ms. Adams is illegal

because pursuant to 558.0l 1.3(2). RSMo.. the Missouri Department of Corrections has

no jurisdiction to incarcerate individuals such as Ms. Adams for misdemeanor convictions.

6. This Courl’s analysis in Bazell has been approvingly applied by every other

Appellate Court in Missouri.

While the Respondent continues to challenge the holding and analysis of this Court

in Bazell, all three (3) districts of the Courts of Appeal in Missouri in the following

decisions, have repeatedly and approvingly applied Bazell:

a. State v. [ atum McMilliun. Missouri Court of Appeals. Western Dsirict.

Case \o. WD’9440 (Decided October IX. 2016) (items stolen:

a nenipl ovnient benefits):
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b. Stv. Gary Filbeck. Missouri Court of Appeals. Southern District, Case

No. SD 33951 (Decided November 17. 2016) (items stolen: liestock);

c. State v. Thomas Turrentine. Missouri Court of Appeals, Southern District,

Case No. SD34257 (Decided November 18, 2016) (item stolen: computer)

d. State v. Ann Mettemich, Missouri Court of Appeals, Western District, Case

No. WD79253 (Decided December 27, 2017) (items stolen: clothing) and

e. State v. William Bowen. Missouri Court of Appeals. Eastern District, Case

No ED103919 (Decided January 24. 2017) (items stolen: video games and

equipment).

In its recent holding in State v. McMillian4,WD79440, the Western District Court

not only agreed with the Petitioner’s analysis herein, but also soundly rejected the positions

taken here by the Respondent. In so doing. the McMillian Court stated:

At oral argument. the State argued that Bazell only’ applies where the felony’

enhancement is based on the stealing of a firearm, motor vehicle, or other

item and not where. as here, the enhancement is based on the stealing

property or services with a value of over five hundred dollars. The State

identifies in support the verdict director for the offense when the

enhancement is sought, which includes as an element of the offense the

stealing of property or services valued at over five hundred dollars. \\&e

Ihe “property” allegedly stolen h the delendant in \lcMillian consisted of

unemplo\ ment hene his
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clmrsied_ ‘ection 57O.{)(), I. doe’ 1101 cont tin ds .tn element ‘the ilue ol

woncri or ser\.içe. II. iherctbre,eciion 53. \s hich

xi±crc “t.he aloe of properly or er ices” is an element ol’ We_pIYensej

7ll!1!_L irrelevant because the enhancement si ksloes not applvto

section 570M30.i. What a verdict dii ector morporates as an element of the

olteiise br the jury’s dehheration is ineoilsequentlal. as the Iu does not

prm ide Lw the tnhLmCuflLnl ught h the State.

\Tc\ liii an us chareed under Section 5 Th.t 130 ith steal nu. In deceit.

PQncthz 1qcq_ ccr_2!1.. inst

MeMilIi,m may not be enhanced to a febun’ hut. Us a matter of ia em only

hea class \misdemeanor, I Emphasis added

Iii II’,.c’ nlai.Iler. the ha—tern )i—nict Couni ol \ppeak in Mis’ow I decided the case

ii “I ic ‘:‘\h--’ \\‘, ‘iii. H’i’su. (‘t’e \‘ I DIu’)V? ‘0pi ca rt: Lu iu ‘4.

? ( owl te’ c ‘-‘‘ ‘iertdit.i :e te’itmtu o’ I_ILl. Inch

the I-a tern D—t:i-.i C. ourt of \pncLlR ‘tatd.

Ihe S1I’ ‘—ei’t’ that RaieIi chjc mint pwii;ri a ‘!e’iIm o’’ftn’_ Ibm hemi

enhunceu ¶0 Ieboiis v en ‘‘e ciihmncenemi pt’eni’ed nil ti’e —:- ‘wn prnpci’I

II ‘‘
‘

‘. iI!ei’’’’’ ii’1’eIiiii

E
lectronically F

iled - S
U

P
R

E
M

E
 C

O
U

R
T

 O
F

 M
IS

S
O

U
R

I - M
arch 16, 2017 - 03:36 P

M



in Bazell and Appellant in the present case had their stealing offenses

enhanced under different subsections or §570.030.3, we conclude that the

Bazeil decision bars all 57O Q.3enhancements from being 4pplied to a

stealing offense charged under 570.030. The clear language of Bazell. as

vell as recent decisions in the Southern and Western District Appellate

our determination. (emphasis added).

As a result, the legal reasoning and analysis Ms. Adams has advanced to support the

relief she is requesting in this case has been accepted by this Court as well as the Eastern,

Southern, and Western District Courts of Appeal As the Court noted in e. supra,

“[B]cing sentenced to a punishment greater than the maximum sentence for an offense

constitutes plain error resulting in manifest injustice.” (citing to this Court’s holding in

State v. Severe. 307 S.\V.3d 640. 642 (Mo. bane 2010).
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CONCLUSION

This Court need look no further than its holding in Raze!! and the language of

570.030. RSMo, in effect at the time of’ Ms. Adams’ stealing conviction to see that under

the undisputed thcts of this case, her stealing conviction could not he a felony. hut, rather.

was a misdemeanor. As a result, the Respondent’s continued incarceration of the Ms.

Adams is illegal as it is contrary to Missouri law and she is therefore entitled to all of the

habeas corpus relief sought in this matter. Accordingly, the Court should make permanent

its Preliminary Writ of Habeas Corpus and grant the other relief sought by Ms. Adams in

her Petition for Writ of Habeas Corpus.

/sY Dunical IL Miller

________________

DANIEAL H. MILLER. MB 29082
DANIEAL H. MILLER. PC
720 \Vest Sexton Road
Columbia, MO 65203
573-443-1645
573-874-3159 (fax)

ATTORNEY FOR APPELLANT
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CERTIFICATION OF SERVICE ANI) COMPLIANCE

The undersigned does hereby certify that on this 16111 day of March. 2017. one true

and colTect copy of the foregoing Brief was flied using the Court’s Electronic Filing

System, which then served a copy on the following:

Mr. Patrick i. Logan
Assistant Attorney General
P.O. Box 899
Jefferson City, MO 65102
Patrick. Logan’a ago. nio.zox
Attorney for Respondent

The undersigned does hereby further certify that the foregoing Brief complies with

the limitations set forth in Rule 84.06(b) and that the Brief contains 7,749 words and has

been scanned lbr viruses using “AVG 2016” anti-virus software. The Reply Brief also

complies with Supreme Court Rules 55.03 and 84.06(c).

Is/Do/heal ILttiIIer
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