
E
lectronically F

iled - W
E

S
T

E
R

N
 D

IS
T

R
IC

T
 C

T
 O

F
 A

P
P

E
A

LS
 - S

eptem
ber 28, 2017 - 02:16 P

M

IN THE MISSOURI COURT OF APPEALS, \VESTERN DISTRICT 

NO. \VD80470 

ROBERT CASEY (DECEASED) and DELORES MURP HY, ET AL, 

A111>ell:1nl, 

\'S. 

E ... I. CODY COMPANY, INC. 

Appellant, Co-Rcspo11dc11t ond 

ACCIDENT FUND NATIONAL INSURANCE COMPANY, INSURER 

AJ>ptllant, Co-Respondent 

* * * "' * 

APPEAL FROM T UE LABOR AND INDUSTRIAL RELATIONS COMMISSION 
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS OF MISSOURI 

* * * * * 

REPLY BRIEF OF E .. J. CODY COMPANY, INC. 

J ames 8 . Kennedy MBE# 20928 
EVANS & DIXON, L. L. C. 
21l N. Broadway, Sic. 2500 

St. Louis, MO. 63102 
(314) 552-4020, (314) 884-4420 (Fax) 

ikennedyf@cvans-dixon.com 
Attorneys for Employer/Appell:mt, Co-Respondent 
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ARGUMENT 

I. 

REPLY TO RESPONDENTS' ARGUMENT IN SUPPORT OF THE OPINIONS 

OF DR. BELLER 

Wherc1JS it is true 1hat Dr. Beller staled that all of Casey's jobs con1ribmed to his 

contracting mesothelioma, tha1 cannot be taken as 1he equivalent of Dr. Beller having 

testified 1ha1 Casey's cmploymcn1 at Cody Co. con1ribu1ed to the disease. Or. Beller 

could only assume the truth of what he was told by Casey or those facts which may have 

been provided co him through Casey's attorney. Dr. Deller couldn't have known which 

chemicals were present at Casey's \vork sites for Cody Co., rather, he was merely 

assuming thm the exposure to asbe-scos containing materials ('1ACMsH) that was 

characteristic of noor installation for most, or all, of Casey's c.arccr, continued through !O 

his retirement in I 990. As Respondents point out, exposure 10 ACMs in the workplace is 

now relatively rare, thus the jssue in lhis case is whether that exposure on the part of 

Casey ended before he began working for Cody Co. or cominued into his employment 

there also. If we remove Cody Co. from 1hc pic1ure, then Or. Belier's opinion that 

Casey's exposure ACMs caused his mcsothclioma remain valid - but they just don't 

implica1c Cody Co. as ~,e last employer for purposes of 1he applica1ion of the "las1 

exposure rule" Sectio11 287,06.f.2. 
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Cody Co. understands that the "last exposure rule" is a rule of convenience, not (>f 

causation, nevertheless, the application of the rule- still requires proof that the 

employment at issue carried ,vith it the hazard of the disease and the hazard of 

mesothelioma is only created by the presence of ACMs in a friable (breathable) fomi. 

Casey testified that he continued to be exposed lo dust up until the end of his career but 

he could not know if that dtLst contained ACMs. There is no "wealth of evidence', as 

Respondents assert, of ACM exposure at Cody Co. during the last few years of Casey's 

employment, to the contrary. by 1he time Casey c,ame to work for Cody Co. even as a 

temporary employee, as Robert Cody testified, Cody Co. had stopped installing tile 

containing asbestos since their regular supplier, Armstrong, had stopped manufacturing 

VAT in the early 1980s. 

Respondents states that Kentile tile was an ACM into 1986 and was likely 

installed for some period alicr tliat. Since Kentile was regularly used in schools, and 

Casey worked in schools for Cody Co., then Casey must have been exposed to Kc.ntilc 

tile. However, Robert Cody stated that Cody Co. used Armstrong tile, not Kentile tile. 

As to the question of Casey's employment history at Cody Co., he was only an 

occasional employee (the temporary lending of employees by one company to another is 

common in the industry) until 1987. Only then did he become a fulltime Cody Co. 

employee. He then worked until the end of the lirst quarter in I 990 (not I 988 as stated by 

Dr. Beller). Cody Co. belie,•es that an accurate portrayal or Casey's work history at Cody 

Co. is crucial since as certainly as Casey was exposed to ACfvls during much of thirty 
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year history as a floor layer, the point of contention here is whether he wa, exposed 

during the last few years of his long career. Cody Co. believes that Casey' s last exposure 

to ACM prednted his employment at Cody Co. and that the evidence so proves. 

II. 

REPLY TO RESPONDENTS' ARGUMENT ON ACCIDENT FUND'S 

LIABILITY FOR T HE M ESOTHELIOJ\,lA ENHANCED BENEFIT 

Cody will not respond to Respondents' argument on this issue but to again remind 

the parties and the Court thai the Respondents are only seeking the enhanced 

mcsothelioma benefit from Accident Fund and have limited their efforts to establish that 

Accident Fund is liable for those benefits by virtue of the mesothelioma policy 

endorsement on Cody Co.' s J>olicy in effeet on the post-January I, 2014 date of 

diagnosis. 

Ill. 

REPLY TO RESPONDENTS' ARGUMENT ON THE CONSTITUTIONALITY 

OF THE 2013 AMENDMENTS 

Sufficiency of Pleadiugs and Preserving the Constitutioual Issues: 

111c rules of civil procedure do not generally apply in workers' c.ompe.nsation 

cases '"unless a s talutc implicak-,..:. the application of a specific rule'', JU11rst1111 v. Jmreuile 

Justice Center. 88 S. W. 3d. 534, 536, n. 2 (Mo. API>, 2002), (such as the rules which 
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guide lhe taking and use of depositions under 287.560, RS,t!Q.) but do not apply 10 the 

scope of the pleadings. Elki11g ,,. Deaco11css /Josp., 996 S . W. 2d 718 (Mo. App., 1999), 

Therefore, Ruic 55.08 does not generally apply to workers' compensation pleadings. 

Indeed, .. Chapter 287 hi.l.S minimal requin:.:mcnL-. for its ple.adings and mo1ions.'' U. S. 

Dep't. of Veterans Affairs ,,. Boresi, 396 S. W. 3d 356, 362 (Mo., 2013). That is, lhc 

Missouri Division of Workers' Compcnsalion ("DWC") only requires 1Jiat the parties 

complete the Claim for Compensalion (Fonn WC-21) and Answer (form WC-22) using 

forms which the OWC has crc-atcd. Although it is correct that aflinnative defenses must 

be pleaded, 1he delailcd required in civil liligation has never been found to be necessary. 

Cody Co. docs recognize that preserving constilutional issues may require greater 

detailed pleading than th81 which is necessary in workers' compensation pleading 

gencmlly but in this case, Cody Co. added an attachment to Cody Co.'s Answer in which 

Cody Co. pleaded that the application of the 2013 occupational disease amendments to 

these fac1s would violale the U. S. and Missouri Constitutions. (L.F. at 000018-000019). 

At trial the Administra1ive Law Judge ("ALJ") was aware of this defense since ii was 

listc.d in the ALJ 's Award as issue 4 (L .F. 000025). Moreover, the ALJ referred to lhis 

issue in 1he Award and declined to address the issue no1 because it hadn't been properly 

pleaded and preserved but due to his clear lack of jurisdiction. When Cody Co. appealed 

the ALJ's Award, they listed constitutionality as a point on appeal (the Legal File 

erroneously omitted including the en1ire Application for Review filed by Cody Co,) and 

the Commission acknowledged Ille issue in a footnote slating tha1 lhC)' have no au1horit)' 

to resolve constitutional challenges (citing Tatlrus v. ,Wissouri B,!. of Pharmacy, 849 S. 

6 
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W. 2d 222, 225 (Mo. App. 1993) " . . . other than w note that such issueslareumcnts are 

preserved for appcal,"(Emphasis added.) (L.f . at 000046). 

Cody Co. submits that it is not necessary, and should not be necessary, for a party 

to exhaustively plead and brief constitutional issues on the administrJtive level ,vhere 

neither the ALJ nor the Commission will read or comment upon those issues 

(understandably in light of their lack of jurisdiction), and where any such arguments will 

not even preserved as part of the Record on Appeal. It should be suOicient then for the 

proponents of the constitutional challenge to have preserved the issue for the court to then 

address. 

Lastly, this is the case of first impression as t(> tl1e applicability and effects of the 

2013 amendments to the occupational disease law .. Should this court hold that the 

conscitutionality issues have not be sufficiently pr(:sc.rvcd due ,o some insuniciency in the 

pleadings. or the treatment of the issues at the administrative level, that then will only 

postpone the inevitable - the need for the constitutional issues to be re.solved to guide the 

parties in the dozens of claims ,vhich await 1he outcome in this matter. 

REPLY TO RESPONDENTS' ARGUMENT THAT THE ENHANCED 

MESOTHELIOMA BENEFIT IS CONSTITUTIONAL SINCE THE 

AMENDMENTS \\IHICH CREATED IT ARE ONLY REMEDIAL 

The Rc>spondcnts argue ~,at Cody Co.'s characterization or the enhanced bcncliLs 

as punitive "cannot be taken seriously" (at pgs. 40-41). However, the reality is that 

7 
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Casey's spouse and children could have S()ught the trnditional occupational disease 

benefits (medical expenses, disability and death benefits) if they had chosen to do, they 

continue to have the-right to sue all of the '--Usual suspects", that is! those manufacturers 

and distributors of ACMs which are sued with great regulari1y in civil court in cases 

involving mcsothelioma (and for which no subrogation rights attach under the 2013 

amendment 10 Sectio11 287.150 due 10 the addition of a Subsection 7, and added provision 

\Vhich now deprives the employer or insurer ofche subrogation righL~ provided in Section 

287.150 othenvise where- the injury is one of the ten toxic exposure occupational 

diseases) and now have been awarded $521,545.44 in this case. 

Cody Co. grants that mesothelioma is a virulent and always fntal disease but many 

catastrophic injuries occur at work resulting in pcm1ancnt total disability and death for 

which no such enhanced benefits are available. Why, and why mcsothelioma? Cody Co. 

continues to believe that the enhanced benefit is punitive in nature and docs not provide a 

proper remedy lacking in the occupational disease law as it existed prior to the 2013 

amendments. 

Respondents cite ,\fcGhee ,,. 11'.R. Grtwe & Co., 312 S.W. 3•d 447 (Mo. App. 

20 I 0) in support of their argument that the statutory changes can be applied based upon 

the date of the diagnosis of the occupational dis.case even though the last exposure 

occurred many years in the past. However, there was no constitutional challenge in 

ftfcGltee: it was a case involving the interpretation of workers' compensation statutes 

relevant to the question of which of two possible maximum rates of compensation should 

8 
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be applied. the maximum rate in eftCet on the date of Inst exposure or the maximum in 

effect on the <late of tl1e diagnosis of the injury. Although the finding was that the faller 

maximum rate cap on the latter date was to be applied, the employee was still limitc<l to a 

rate of compensation based upon his earnings at the time of his last exposure whereas 

under the 2013 amendments the rate is the MO State Average \Veekly Wage without 

reference- to the employee's earnings - a complete departure form how compensation 

benefits for disability and death have been calculated for the entire eighty-eight years that 

the. Act has been in eHCct. 

Respondents argue that the holding in Gervich v. Co111/aire, /11c. , 370 S.W.3d 617 

(Mo., 2012), cited by Appellant Accident Fund, has no bearing on the constitutionality 

issue.'> in this case. Although it is correct that Gen•ic/1 involved an injury which took 

place before tl1e remedial legislation in question in that ca.,e was passed, the Supreme 

Court referred fav.irably to the holding in Tilley , •. USF Ho/111111/ Inc. , 325 S. W. 3d 487 

(tv1o. App., 20 I 0) in observing that the statutory amendments cannot be applied 

rctroactive.ly since doing so would deprive the surviving spouse of her substantive rights 

to the benefits which had been, in efft.'"Ct, created by the Supreme Court in the decision in 

Scltoemeltl ,,. Treas11rer of1l-lisso11ri, 217 S.W. 3d 900 (Mu. bane 2007). Herc the issue 

is whether an employer's liability can be dramatically increased retroactively~ and of 

course an increase- in an employer's financial obligations under the workers' 

compensation law is no more or Jess substantive than a claimant's right 10 be paid those 

benefits. 

9 
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CONCLUSION 

Therefore, Cody Co. for the reasons Slated above again respectfully requests that 

the finding of liability on the pnrt of Cody Co. be reversed and that an denial of 

compensation be entered or in the alternative that the Court rules that the newly created 

Section 287.200,4 and 287.200.4(3} be declared unconst itutional as applied by the 

Cornmission to the foe.ts of this matter. 

Respectfully submitted: 

sis James B. Kennedy 
James B. Kennedy 
1'18E II 20928 
Evans & Dixon, L.L.C. 
201 N. Broadway, Ste. 2500 
SL Louis, MO 63105 
3 14-552-4040 (Ph.} 
3 I 4-884-4420 (Fax.) 
jkcnncdv@cvans-dixon.com 
Counsel for Co-Appellant/Co­
Respondent E. J. Cody Co., Inc. 
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