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JURISDICTIONAL STATEMENT
Relator filed a writ with the Court of Appeals E&a® District cause number
ED106325. The Eastern District denied the writ withopinion on March 8, 2018.
Relator then filed a writ with this Court on Marth, 2018. This Court has jurisdiction
of this petition in prohibition by reason of Mo. &xi. art V, 84.1 and 85 which invests
this Court with superintending authority over tbevér courts and sets the rules of
practice and procedure in those courts. Relatemnbaalternative remedy to seek review

of the disqualification order of the Office of t#rcuit Attorney.

STATEMENT OF FACTS

Respondent, The Honorable Timothy J. Boyer,egtilicial officer assigned to
Division 25 of the 22nd Judicial Circuit. Intervan®&endell Davis was charged by
Relator, Kimberly Gardner, Circuit Attorney of tlaty of St. Louis, and Davis’ criminal
case was assigned to Judge Boyer’s divisfaate v. Davis, Cause No. 1722-CR03687
has remained in Division 25 throughout the penderidie casé. Judge Boyer signed
the warrant authorizing Davis’ arrest on Septenih@017 on the charges of Unlawful

Use of a Weapon — Exhibiting, Unlawful Possessiba Birearm, Stealing a Firearm,

1 Subsequent to Respondent’s order he was trandfieon® Associate Division 25 to
Circuit Division 8.
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Resisting Arrest and Tampering in the 2nd Degreenftidents alleged to have occurred
on August 31, 2017.

The complaint filed against Davis was accompabied probable cause statement
signed by Detective Robert Jauer, a Force Invastigénit officer from the St. Louis
Metropolitan Police Department, charged with inigeging the shooting of Davis by St.
Louis Metropolitan Police Officer A.F. (Ex 2, E3-E7 A.F., who alleges that he
observed Davis commit the charged crimes, anceisiity witness to four of the five
charges, did not file an affidavit in support o ttomplaint nor did he sign the probable
cause statement submitted in support of the comipl&avis is paralyzed as a result of
A.F. shooting him in the back on August 31, 201&.whs hospitalized for twelve days
immediately following the shooting and then confine the St. Louis City Justice Center
for almost five months until his release on his aecognizance on January 26, 2018.

The complaint served upon Davis stated that tifiee€Dof the Circuit
Attorney intended to pursue their prosecution o¥iBédy seeking a grand jury
indictment. No grand jury indictment has ever bessned, and no preliminary hearing
has been held to determine if there is probablee&uproceed and to hold Davis on
these charges. According to case net service ird#tom Davis was served with the
warrant in this case on September 12, 2017, thdndayas released from the hospital. He
first appeared via closed circuit video system ept&mber 15, 2017, at which time his
case was continued by the court to October 16, 2EX7A). It is unclear what happened
on October 16, 2017, and whether or not Davis wasdht to court, but Davis’ case was

rescheduled at that time for November 20, 2017.
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On November 20, 2017, the State of Missouri retpeea continuance of
Davis’ case because the case “was pending in taedzlury and the Grand Jury has not
yet returned an indictment” (Ex B). It is unclebBRelator ever presented the case to
the grand jury, if the grand jury considered tharges and issued a no true bill, if
A.F. was subpoenaed to testify before the grand furif the case was in fact never
pending before the grand jury. On November 20, 2€1€&/ case was reset by the Court,
at the State’s request, for December 13, 2018.uhclear, once again, if Defendant was
brought to court on November 20, 2017.

On December 7, 2017, Assistant Public DefendéaBA/urst entered her
appearance as counsel for Davis. On December 1%, ®durst filed a Motion to Reduce
Bond. (Ex C). Defense Counsel argued in that beddation request that the weight of
the evidence against Davis was not strong andhlkeatvidence was dependent on
A.F.’s credibility. Relator concedes in her petitithat the State’s case is
dependent upon the testimony of A.F. (Relator'#ipet para 9). According to the
probable cause statement A.F. told Detective Jia¢iDavis was pointing a
gun at him when he shot Davis. (Ex 2, E-6) Davisyéver, was shot in the back. This
small amount of information related to A.F.’s tesdiny and provided to Defendant by
Relator to date indicates that A.F. is not a rédiatnitness. Because no information or
indictment has been filed in this case, Relatarisyet obligated to provide discovery to
the defense, and has not provided any discovahisapoint.

Defense Counsel’s Motion to Reduce Bond was hieafdespondent on

December 13, 2017 and denied, although Responeguésted that Defense Counsel

6
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provide additional information regarding a placeifen Davis outside of the jall
where he could receive medical care. Defense Cbaasanother hearing to provide
this information and again request a bond reduaimDecember 20, 2017. On January
26, 2018 Respondent ordered Davis to be releaséd@mwn recognizance. (Ex D).

In addition to requesting a reduced bond atitisehond reduction hearing on
December 13, 2017, Davis requested that his cadestmessed for failure to
prosecute. As of December 13, 2017 Davis had beeiined in the hospital or in
the jail for one hundred and three days with ndippieary hearing or grand jury
indictment. Respondent denied that request to dsfor failure to prosecute. (Ex
E).

Relator contends in her petition that she hastiable cause to believe that
Davis committed the offenses charged in the compiaithe underlying
case.” (Relator’s petition, para 7). Defense Coljimeavever, has provided Relator
with Department of Corrections records stating tavtis was confined on the date of the
allegations in Count 3, Stealing a Firearm. (ExH¥hof of all the other charges are
dependent upon A.F.’s testimony.

On December 13, 2017, Relator requested a cartoriof Davis’ case
until January 22, 2018, requesting for the finstdithat the case be set for a preliminary
hearing. (Ex G). No explanation was provided todbert as to why Relator had
changed her mind and was now requesting a prelmnimearing rather than pursuing a
grand jury indictment. It does not appear that Radpnt requested an explanation for

the change, but Respondent did continue the cakntmary 22, 2018 for a preliminary

7
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hearing.

On January 8, 2018, A.F. filed a Combined Motmwl Memorandum to
Disqualify the Office of the St. Louis City Pros¢iog Attorney and
obtained a hearing date for that motion on the sdaie as the preliminary hearing,
January 22, 2018. Dauvis filed a Motion to Strike Bolice Officer’s Pleadings on
January 16, 2018, and the State of Missouri fileelcquest to continue the January 22,
2018 hearing. Relator states in her petition thatrequested A.F. to testify at
that preliminary hearing to assist in the prosecutf Davis (Relator’s petition,
para 9), but no subpoena return was filed indigattmat Relator subpoenaed
A.F. to testify at the scheduled January 22, 2088ihg.

On January 22, 2018, Respondent continued theeR0fficer's motion to
January 24, 2018 and continued Davis’ preliminagring to January 29, 2018.
Davis objected to the continuance and again regddbat the case against Davis be

dismissed for failure of the State of Missouri tova forward in its prosecution of

Davis either by obtaining a grand jury indictmenpeesenting evidence at a preliminary

hearing. (Ex H). Prior to the January 24, 2018 ingathe State of Missouri filed a
Motion to Strike and a Memorandum in support. Aileéd a reply and sur- reply to the
Defendant’'s and State’s motions to strike. On Jan4, 2018 Judge Boyer heard
argument on the Motion to Disqualify the Officetbé Circuit Attorney and issued an
order disqualifying the Office of the Circuit Atteey from Davis’ case on January 25,

2018.

INV 92:80 - 8T0Z ‘60 dunr - [4NOSSIN 40 LINOD ANTHANS - p3|id Ajediuonos|3



POINTSRELIED ON
POINT I
Relator isentitled to an order prohibiting Respondent from disqualifying the
Office of the Circuit Attorney in Statev. Wendall Davis because Respondent acted

in excess of hisjudicial authority and abused hisdiscretion in that the request for

disqualification came from a witnesswho did not have standing to make the request.

Sate exrel Naesv. Hart, 548 S.W.2d 870 (Mo. App. 1977)
Satev. Doehler, 844 N.W. 2d 469 (lowa Ct. App. 2014)
Satev. Gault, 39 A.3d 1105 (Conn 2012)

Harrison v. Monroe County, 716 S.W. 2d 263 ( Mo. 1986)

POINT 11

Relator isentitled to an order prohibiting Respondent from disqualifying the
Office of the Circuit Attorney in Statev. Wendall Davis because Respondent acted
in excess of hisjudicial authority and abused hisdiscretion in that no potential
conflict of interest or appearance of impropriety existswhich requires
disqualification of Relator.
Sate exrel Dir of Revenue v. McBeth, 66 S.W. 3d 95 (Mo. App. W.D. 2012)
Satev. Boyd, 560 S.W. 2d 296 (Mo. App. 1977)
Satev. Byrd, 676 S.W. 2d 494 (Mo. 1984)

Sate v. Salmon, S.W. 3d , 2018 WL 1058603 (Mo. App. R2018)
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POINT 111
Relator isentitled to an order prohibiting Respondent from disqualifying the Office
of the Circuit Attorney in State v. Wendall Davis because Respondent acted in
excess of hisjudicial authority and abused hisdiscretion by failing to dismissthe
case against Defendant for failureto prosecute.
Satev. Thomas, 674 S.W. 2d 131 (Mo. App. E.D. 1984)
Satev. Hill, 438 S.W. 2d 246 (Mo. 1969)
Mo. R. Ct. 22.01

Mo. R. Ct. 22.09

10
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ARGUMENT
POINT |

Relator isentitled to an order prohibiting Respondent from disqualifying the
Office of the Circuit Attorney in Statev. Wendall Davis because Respondent acted
in excess of hisjudicial authority and abused hisdiscretion in that the request for
disqualification came from a witnesswho did not have standing to make the request.

Respondent’s order disqualifying the Office of @iecuit Attorney was in
response to a motion for disqualification madeh®/complaining witness in the case,
A.F. The motion was filed on January 8, 2018 dier @eceiving responsive pleadings
from Relator and the Defendant the Respondent lseaang on that Motion to
Disqualify for January 24, 2018 and then issuedhier on January 25, 2018.
Defendant’s case had been pending since SeptemBel, but at no time did
Respondent take any action to disqualify Relatait after A.F. filed his motion.

Standing is seldom an issue discussed in the xtooit@ criminal case. The
parties to the action are clear, the prosecutitigaaity and the charged party. A witness,
or an attorney for a witness, does not have thd tigrequest relief from the court
“generally on the issues of the case” in a crimprakecution, because they do not have
standingState ex rel. Naesv. Hart, 548 S.W.2d 870, 874 (Mo. App. 1977). Criminal
prosecutions place an individual citizen againstghvernment and therefore the parties
with standing in a criminal case are the defendadtthe governmentinited States v.

Stoerr, 695 F.3d 271, 277-78 (3d Cir. 2012).

11
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Courts have recognized this principle in a nunddereas affecting criminal
prosecutions. Witnesses do not have the rightearfotions to raise or lower a
defendant’s bond, even if they would be affected lofefendant’s incarceration or
release. They do not have the right to file motimgarding restitution, even if that
restitution would be dispersed to theBee id. at 27778 Xate v. Doehler, 844 N.W.2d
469 (lowa Ct. App. 2014).

The State of Missouri has a witness rights stahdtentitles victims and
witnesses to notice about proceedings in a crintrred) including the timing of hearings
and trials§595.209 RSMo. These statutory rights do not include the distication of a
prosecutor. The Missouri Constitution also addFsssctim rights in Article I, Section
32. This constitutional provision infers no rigbta victim to choose who shall prosecute
a criminal chargeMo Const, Art.I, Sec 32.

Both the State and defendants have an interdisgating criminal cases in a
timely manner with minimal intrusions from non-past—the State on behalf of the
public’s interest in an efficient judicial systemdadefendants pursuant to their speedy
trial and due process rights. These interests tramygpossible interests of third party
witnesses who may want to seek relief within thenizral case See State v. Gault, 39
A.3d 1105, 1115 (Conn. 2012) (discussing the dangkallowing withesses the rights of
a party in a criminal cases).

Not only is it improper for a witness to seekeéln a criminal case where the
witness is not a party, but here, A.F. lacks agdbened or actual injury resulting

from the putatively illegal action” which is reqgead to give a party standingarrison v.

12
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Monroe County, 716 S.W.2d 263, 266 (Mo. 1986). A.F. relies aingle

affidavit, from a single officer, who claims thatrsetime in 2015, he was told that the
Circuit Attorney of the City of St. Louis would donger hear his warrant applications
after he refused to testify about a case in whiekhot an individual. (Ex I). In 2015 the
Circuit Attorney was Jennifer Joyce, not Relatbhe affidavit, which was initially filed
in another cas&tate v. Blanchard, does not allege that the officer filing the adfiit was
fired. It does not allege that his duties werengfeal or impacted. The affidavit does not
even say if Relator ever actuatlgfused to hear a single one of his warrant apiics,

or what the impact on the officer’s job would bellihis been the case. There is no
allegation that any other officer has ever suffaeaimilar hypothetical injury. The
affidavit does not indicate who told the officer avbigned the affidavit that Relator
would refuse his warrant applications and, as sDeffiendant is unable to investigate the
trustworthiness of the information contained irsthifidavit. The affidavit on which A.F.
relies entirely, alleges nothing more than a hypttlal injury, which A.F. does not
allege has been suffered by A.F.

The standing doctrine is designed to assure liea¢ tis an actual controversy
between the parties and that the controversy ewigitsn a case in which those who have
the controversy are involvedschweich v. Nixon, 408 S.W.3d 769, 773-75 (Mo. 2013).
While the police officer, or even the entire StuisoMetropolitan Police Department,
may be at odds with the Office of the Circuit Attey; that controversy is not part and
parcel of the State’s criminal prosecution of Davis

Respondent claims to address the issue of A.f&mlsg in his order, noting that

13
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he has the inherent authority to disqualify Relatod could even do sx mero motu.

In the case at bar, there is no question that Rela issued the order disqualifying the
Relator in response to A.F.’s motion. Defense celfiged two motions to reduce
Defendant’s bond, and Respondent heard extensarénigs on both.

In those hearings, Respondent was fully appriseétdeofacts of the case, includiAgr.’s
role as a necessary witness for the State anctbéhat he had used force and shot
Defendant. That use of force by a law enforcemérder will always result in an
investigation to determine if the use of force wessonable. Respondent saw no conflict
of interest at the time of those bond hearings betwRelator and A.F. Respondent took
no action on this issue until A.F. filed a motiendisqualify Relator and, after which
Respondent held a hearing and granted the exadtAelF. requested. Despite
Respondent’s claims, it is evident that this relal not grantedx mero motu, but rather
was only granted in response to a request fromrsopavho had no standing in the case
before Respondent.

Respondent never ruled on Relator's and Defenslajections to A.F.’s
standing, but instead stated that his decisionmade sua sponte. (Ex 9, E-33).
Respondent’s entertainment of A.F.’s motion anthguin support of that motion
disqualifying the Office of the Circuit Attorney eseded the Court’s jurisdiction, was an
abuse of discretion and requires this Court tauwaiee and prohibit this actiorftate ex

rel Director of Revenue v. McBeth, 66 S.W. 3d 95, 99 (Mo. App. W.D. 2012).

14
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POINT 11

Relator isentitled to an order prohibiting Respondent from disqualifying the
Office of the Circuit Attorney in Statev. Wendall Davis because Respondent acted
in excess of hisjudicial authority and abused hisdiscretion in that no potential
conflict of interest or appearance of impropriety exists which requires
disqualification of Relator.

Respondent admits in his order that A.F. may vl not have standing to request
the disqualification of the Relator, but reliestaa inherent authority to move forward in
the disqualification of Relator because he hasrdeted that a conflict of interest exists.
(Ex 9 p. E-33). Respondent references a prosesutmponsibility to avoid any conflict
of interest or appearance of impropriety. Respohdleen contends “that a potential

conflict of interest may arise when, during thegaaution of a specific criminal defendant,

the prosecutor has motives or interests otherabaarding the defendant in a pending case

procedural justice.” (Ex 9, E-35).

Respondent identifies the conflict of interegjuieing disqualification of Relator:
“the Circuit Attorney’s Office is actively proseang the defendant while simultaneously
reviewing the conduct of the very officer upon whtmay are relying to effectuate such
prosecution. The Court believes these competitggests give rise to a potential conflict
of interest, and create the appearance of impriypoie behalf of the Office of the Circuit
Attorney.” (Ex 9, E-36-37).

Investigating A.F. while prosecuting Defendantnist a conflict of interest for

Relator. If Relator’'s action were denying Deferidamocedural justice, Defendant would

15
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bring that issue before the court, but it is hierpgative, and not that of a third party
witness, to raise any conflict of issue concerns Defendant's criminal case.
Respondent relies up@ate v. Boyd, to support his conclusion that he must move
forward with disqualification. 560 S.W. 2d 296,72@Mo. App. 1977). The defendant
Boyd, raised the issue of a conflict of interestthat proceeding, but his request for
disqualification of the prosecutor was denied kg tiiial court. Boyd was represented by
the Public Defender Office at trial. He was praged, however, by an Assistant
Prosecuting Attorney who had served as a membtradfPublic Defender Office during
the time the Public Defender Office representeddoyhe ruling in that case, and many
others in which disqualification of the prosecutzas proper, was based upon the legal
adage that “an attorney, on terminating his emplaytncannot thereafter act as counsel
against his client in the same general matter éwaungh while acting for his former client
he acquired no knowledge which could operate to dient's disadvantage in the
subsequent adverse employmenRéople v. Gerold, 107 N.E. 165, 177 (1914) cited by
Satev. Boyd. See also Sate ex rel. Winkler v. Goldman, 485 S.W.3d 783, 790-91 (Mo.
App. E.D. 2016) (finding that prosecutors impernfigsbreached defendant’s due process
and fair trial right to attorney-client privilegehen they interviewed defendant’s husband,
who had the same attorney as defendant, requirsggalification of prosecutor’s office);
Sate v. Ross, 829 S.W.2d 948, 951 (Mo. 1992) (finding impernbgs appearance of
impropriety where two attorneys with access toifgged communications through their
employment at firm handing defendant’s relatedl @uit were simultaneously employed

part-time as prosecutorstate v. Burns, 322 S.W.2d 736, 741 (Mo. 1959) (disqualifying

16
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prosecutor’'s office where defendant’'s former pubtlefender was employed by
prosecutor's office at the time of trial becausehe“t very fact that he had

acquired...information as counsel for the defendamnd, that he might use it,” created an
unconstitutional conflict).

In each of the above cases the defendant’s mgthi¢ process and a fair trial were
implicated. The investigation of A.F. by Relatahile Relator is prosecuting Defendant,
does not create a conflict of interest that afféiesDefendant’s due process rights. A
prosecution witness in a case can become the suldjan investigation by that same
prosecutor’s office in the midst of any trial wheaethe issue of perjury arises. See
Satev. Byrd, 676 S.W. 2d 494 (Mo. 1984). The prosecutionyndBpresented a witness,
Sandra Byrd, and in the midst of her testimonyptesecution initiated perjury charges
against her. The prosecution then negotiated Sattdra Byrd to testify truthfully and
retract her perjured statements in return for teensal of the perjury charges. The
filing of the charges, the negotiation, and therdssal of the charges were all found to be
proper and ethicalByrd at 504.

A prosecutor often has competing interests inllald his responsibilities.
Prosecutors, in addition to prosecuting criminalesaare required to represent parties in
civil suits. The courts have found, however, theticipation in the criminal and civil
litigation arising from the same incident do najuie the disqualification of the entire
prosecutor’s office.McBeth at 102. See als8@atev. Harris, 939 S.W. 2d 915 (Mo. App.
W.D. 1996) (prosecutor’s representation of couhgrif’s in civil suit brought by

defendant and prosecution of defendant not a @brfliinterest) Sate v. Sonka, 893

17
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S.W. 2d 388, 389 (Mo. App. S.D. 1995) (prosecutatrdisqualified from prosecuting
defendant who filed civil suit against prosecut&gte v. Salmon, 2018 WL 1058603

(Mo App. E.D. 2018) (prosecutor who had handlecthteation of parental rights in
juvenile court concerning child who was victim diegations of endangering the welfare
of a child in criminal case need not be disqualifs® long as he did not abuse access to
confidential juvenile records.)

A.F., in his capacity as a witness, apparentfyeets to enjoy the same

relationship with a prosecutor as a defendant datbshis defense attorney. He does not.

Attorney client privilege bestows a protection upgiormation exchanged between an
attorney and a client, such as Defendant and Def€nsinsel in this case, that does not
extend to information exchanged between a witnedgpaosecutor. The plain fact is that
prosecutors do not represent victims or withed@essecutors may advocate for the
interests of victims and witnesses, but they atghwir attorneys; the information
exchanged between them is not privileged. As dtresanflicts simply do not exist for
prosecutors in the same sense that they do fonskefattorneys and criminal defendants
or civil attorneys and parties to civil matters.

For that reason, no provision of Missouri or feddéaw entitles witnesses to
conflict-free prosecutions of another person.Witness in one case were to be charged
as a defendant in a separate criminal case, theldwot be entitled to a conflict-free
special prosecutor in either case. Respondenticigrtdoes not seek to appoint a special
prosecutor for every case where the defendanivisn@ss in another case also charged

by Relator. Indeed, the possibility of a conflictsuch cases—where a witness is

18
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actually charged in a separate criminal case—ishnmigher than exists here, where
Relator has not charged A.F. with any offense.t¥eequire a State to appoint a
special prosecutor every time a witness in oneinahtase is also a defendant in a
criminal case is an untenable solution. Even ifdage in which a witness is charged is
related to the case in which they are a witnesswilness is not entitled to a special
prosecutor, in either case. Rather, the individaiahtitled to plead the Fifth Amendment
in either case, as A.F. is entitled to do wheniéhd is called to testify in this
case.

And in fact, the investigation that Relator iseatpting to complete—interviewing
witnesses, reviewing reports, reviewing evidencethéssame investigation they

undertake in every case. It is indeed incumbenhupe State to review the actions of

every officer any time the officer makes an arredéfendants’ due process rights require

it. When A.F. became a police officer, he was vegllare he would be required

to cooperate with prosecutors, and that his actidrike on duty would be subject to
review. The investigation Relator is attemptingitwlertake in this case is no different
from the investigation they undertake in every céSse Sate v. Eckelcamp, 133 S.W.3d
72,75 (Mo. App. E.D. 2004) (finding that the tradurt’s disqualification of the
prosecutor’s office for taking action within theliscretion was an abuse of discretion.)
A.F.’s request effectively asks that the State todipited from investigating a

police officer’s actions while making an arrestam the risk that they will be

disqualified from the underlying case, even thotighState is duty-bound to do just that.

There is unquestionably a political conflict beémeRelator and the
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St. Louis Metropolitan Police Department, but atpall conflict is not the same as

a legal conflict. Relator is frustrated with thdipe department’s delay in providing
police reports to Relator. (Relator’'s SuggestionSupport p. 23) A.F. is frustrated with
Relator’s decision to investigate police officdis17). Respondent appears to be
frustrated with Relator’s decision to uncharacteradly use a preliminary hearing rather
than the grand jury in a victim case (Ex 9 E-3@ud&ation with Relator and the St.
Louis Metropolitan Police Department, either by tfiecer, Relator or Respondent, is
not sufficient to rise to the level of a conflidtinterest that should impact Davis’ case
and his rights to speedy trial and due process.

Respondent voices his concern that “...this Coelieles that a potential conflict
of interest may arise when, during the prosecutiom specific criminal defendant, the
prosecutor has motives or interests other thanrdogpthe defendant in a pending case
procedural justice.” (Ex 9, E-35) Respondent’steation that Relator’s interest in
prosecuting police officers who use force improparbuld keep Relator from according
the defendant procedural justice is without suppB#spondent also suggests in his
order that if Relator would take this case to andrury for a probable cause finding and
an indictment that the issues raised by A.F. ditoa resolved. (Ex 9, E-37). That
suggestion may benefit A.F. in the short run, lmésinothing to change A.F.’s need to
make a decision to testify or take the Fifth Ameedirin the long run. Taking the case
to a grand jury would also do nothing to accord iBgvocedural justice. A.F.’s counsel
indicated to the court that his concerns wouldds®lved if the case was taken to the

grand jury. “Because if a special prosecutor wawatsuccessful prosecution, he would
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take it to the grand jury and not expose his vidbneross-examination prematurely.
That's why. And | believe that too -- again, | ddvave all the answers, but I've never
seen this happen before where we're in this sitnati a preliminary hearing. So my only
thought is that that special prosecutor would pedafarough the grand jury....And if this
case went through the grand jury, we would notdre’n(T 40).

The probable cause statement submitted to Respbaden the initiation of
Davis’ case was created not by A.F., but by angtigating officer. Taking this case to
the grand jury, and allowing Relator to seek ancimdent without the testimony of A.F.,
or at least without the recorded testimony of Aig-goncerning to Davis. A.F.’s counsel
argued that a preliminary hearing would subject. AoFcross examination. That cross
examination is essential to understanding whetrexetis probable cause that a felony
was committed and that Davis committed that felony.

Respondent may be entitled to rely upon his infitemathority to resolve conflicts
of interest that are brought to his attention, tmutonflict of interest exists in this case
that requires the disqualification of Relator. Alf. will not testify on the record at a
preliminary hearing, the reasonable expectatigdhashe will not testify on the record at
either a pre-trial deposition or a trial. Who mgecuting the case will not change the
decision of whether A.F. is willing to testify thftilly under oath or decides to exercise
his Fifth Amendment right to remain silent. To gagt that A.F. should be provided an
end around that choice by inserting a new proseeuto would allow him to testify, off

the record, before the grand jury is the ultimagridl of procedural justice for Davis.
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Respondent identifies the “competing interestdivieen investigating the legality
of A.F.’s conduct and prosecuting Davis as a paeobnflict of interest that creates the
appearance of impropriety that caused Respondelisgoalify Relator. (Ex. 9, E-37)
Respondent then identifies ways to mitigate thelmbnincluding asking a special
prosecutor to investigate the officer, not charghngydefendant, asking a special
prosecutor to prosecute the defendant or preserdatbe to the grand jury. (Ex 9, E-37)
Those remedies demonstrate why no conflict exiéta.special prosecutor determined
the officer’'s conduct was improper, the result¢hat investigation would be provided to
Relator. If the case against the defendant washmged, or was now voluntarily
dismissed by Relator or dismissed by the Courtjritiestigation to determine whether
the officer's conduct was improper would continmel éhe officer would either assert his
Fifth Amendment rights or not in the course ofttingestigation. If a special prosecutor
prosecuted the defendant, the special prosecutoldmeed to investigate the credibility
of A.F.’s testimony and all of the testimony wollld accessible to Relator in their
investigation of the officer. The final recommetida, presenting the case to the grand
jury, was discussed above. That remedy does nogehthe fact that if the officer’'s
conduct was not proper he should be prosecutethendefendant should not. Bringing
in a new prosecutor changes nothing.

Respondent’s disqualification of Relator becaifse potential conflict of interest
was in excess of his judicial authority and an alofsdiscretion and requires this Court

to intervene and prohibit this action.
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POINT 111
Relator isentitled to an order prohibiting Respondent from disqualifying the Office
of the Circuit Attorney in State v. Wendall Davis because Respondent acted in
excess of hisjudicial authority and abused hisdiscretion by failing to dismissthe
case against Defendant for failureto prosecute.

Davis has been denied his procedural justice éyl#mial of his multiple requests
for dismissal of the charges against him. Respuainfiieds in his order that the
disqualification of Relator is the “most prudentya protect the rights of the
defendant....” (Ex 9, E-38). The most prudent wapratect the rights of the defendant
is for Respondent to dismiss the charges againgsDacause Relator failed to obtain a
probable cause finding within a reasonable periddre as required by Rule 22.09(a).

A felony criminal prosecution may begin with ettliee filing of a complaint or an
indictment. Rule 22.01. When the state is proceedinpreliminary hearing, “[a]fter the
filing of a felony complaint, a preliminary hearigball be held within a reasonable
time.” Rule 22.09(a). At the preliminary hearing flandge must find probable cause to
believe that a felony has been committed and Hetéfendant committed the felony; if
not, the judge is required to discharge the defendrule 22.09(b).

Relator filed a complaint against Davis, but Resfmnt has failed to conduct
a preliminary hearing within a reasonable timeratte filing of that complaint. On the
date of the last scheduled preliminary hearingastudry 22, 2018 Davis had been
confined for over one hundred and thirty days keforally being released on his written

promise to appear on January 26, 2018.
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Relator never requested a preliminary hearirntpi;imatter until December
15, 2017. Relator stated in the complaint thatvgbeld proceed with this case by
seeking a grand jury indictment and even inforntexddourt on November 20, 2017 that
the matter was pending before the grand jury. The®no indication prior to December
15, 2017 that Relator would change her mind andesito proceed by preliminary
hearing.

Furthermore, no information has ever been providdtie court or Davis as
to why Relator changed her mind to pursue the @samga preliminary hearing rather
than the grand jury after the case had been perdingore than three months. The law
is clear that Relator may choose to pursue cringhatges either through a preliminary
hearing or a grand jury indictmei®ate v. Thomas, 674 S.W. 2d 131, 136 (Mo. App.
E.D. 1984). While Relator may choose her course nshist choose some course, and
Respondent cannot hold a defendant on charges Rélator does not move forward in
some manner. Relator did not request a prelimihaaring until the case had been
pending for more than three months. When Relatbrefjuest a preliminary hearing,
Respondent did not set the initial preliminary heguntil over a month after Relator’s
request.

The authority to choose between a preliminaryihgaand grand jury does not
entitle Relator to delay the prosecution of DaMe.subpoena return was ever filed

indicating that Relator subpoenaed A.F. to theipiahry hearing initially set for

January 22, 2018 and reset to January 29, 20ft&rifore appears that Relator was not

prepared to proceed with the preliminary hearingamuary 22, 2018 or January 29,
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2018, even had Respondent not entered the ordgradifying Relator from this case.
The preliminary hearing is a balancing mechanispréwent prosecutorial abuse of
power while at the same time allowing for the areexl detention of the accused for a
short period of timeSate v. Hill, 438 S.W. 2d, 246 (Mo. 1969). The failure to move
forward in either the grand jury or preliminary hag is an abuse of prosecutorial power
which should have resulted in Respondent dismigsiegase against Davis for
failure of Relator to proceed with the prosecutidin allow this case to now be
prosecuted by a special prosecutor so that itheilpresented to a grand jury would only
further delay the prosecution. The Supreme Couléfdo not anticipate that a case
begun with a complaint should linger for any exthgeriod of time.

Relator contends in her Petition that she beliév€s used lawful force in
his apprehension of Davis when he shot and pardllyira. (Relator’s Petition,
para 8) Relator then contends in her suggestioegpport of her petition that it is a
prosecutor’s prerogative to choose “which horsede’ when a witness’ credibility
impacts whether or not a crime occurred. (RelatStiggestions in Support page 7).
Relator ignores the fact that the choice of “whicdinse to ride,” should have been made
prior to the issuance of charges. If Relator haseh not to believe that A.F. is
telling the truth, then Relator should not haveiggsscharges in this case, as Relator
contends “without the testimony of A.F., the cagaiast defendant Davis cannot
proceed.” (Relator’'s Petition, para 9). If Reldtas not yet reached a determination that
A.F. is credible, then again, Relator should natehiasued charges in this case.

Relator has charged Davis with four felony chammes one misdemeanor
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charge. Relator states in her petition that shievwes “that defendant Davis committed
the offenses charged in the complaint in the ugdeylcase. The essential witness and
victim in regard to the charges of unlawful useafeapon/exhibiting and resisting arrest
preferred against defendant Davis is A.F.” (RelatBetition, para 7).
Relator admits that she requires the testimony.bf o go forward on these
charges, but has also demonstrated an unwillingonessbpoena A.F. to testify in
this case. Relator cannot persist in charging Dantis crimes when she has no good
faith belief that the necessary witnesses will gikedible testimony regarding those
charges and when she is unwilling to call those&gses to give the testimony that
would be required for the case to go forward.

A.F.’s testimony is not the only problem with ghending charges in this
case. Davis is charged in the complaint in Counwith Stealing a Firearm. The
complaint alleges that crime occurred on August2®1,7, but the probable cause
statement alleges it occurred on December 2, Z20d@6nsel for Davis has provided
information to Relator that Davis was confinedhe Department of Corrections on
December 2, 2016.

Finally, Davis is charged in the complaint in Cobhwith Resisting Arrest, a
felony, for resisting arrest for Tampering. Dawdsharged in Count V with
Tampering in the second degree, a misdemeanorieldmey Resisting Arrest charge,
therefore, should be charged as a misdemeanoa, fietdny. Despite all of these obvious
defects in her complaint, Relator has taken nmadb amend or dismiss the complaint.

Davis has been stranded in the limbo of associateitcourt while the only
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witness to the allegations may intend to invokeHiith Amendment rights and
the complaint against Davis is facially defectiRelator has failed to move forward
in her prosecution and yet Respondent has failggaot Davis’ multiple requests for
dismissal of the charges against him for failurprimsecute. These actions by Relator
and Respondent are in violation of Davis’ rightitee process and a speedy trial as
guaranteed by the Fifth, Sixth and Fourteenth Amearis to the United States
Constitution and Article I, Sections 10 and 18(ajhe Missouri Constitution and the
failure of Respondent to grant Defendant’s multipletions to dismiss was an abuse of
discretion and requires this Court to intervene aadhibit this action.
CONCLUSION

Wherefore, Intervenor Defendant Davis joins Relaioequesting this court to
issue a Writ of Prohibition prohibiting Respondéoim disqualifying the Office of the
Circuit Attorney and requests this court issue mteodirecting Respondent to dismiss
this cause for failure to prosecute or to condoetgreliminary hearing in Davis’ case
immediately.

Respectfully submitted,

/sl Erika Wurst

Erika Wurst, MBE#67142

/sl Mary Fox

Mary Fox, MBE#28858

Attorneys for Intervenor Defendant Davis
1114 Market Street, Suite 602

St. Louis, MO 63101

314-340-7625
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Mary.fox@mspd.mo.gov

CERTIFICATE OF COMPLIANCE AND SERVICE
| hereby certify that the attached brief compliegvhe limitations contained in Supreme
Court Rule 84.06, and contains 6842 words as Giedipursuant to the requirements of
Supreme Court Rule 84.06, as determined by Mictd&mird 2010 software and that on
this 9th day of June, 2018 an electronic copy veas ® all counsel of record through the
Missouri e-filing system and an electronic copy wast to the Honorable Timothy

Boyer at timothy.boyer@courts.mo.gov.

/sl Mary Fox

Mary Fox
Attorney for Intervenor Defendant
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