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REPLY TO RESPONDENT’S POINTS

The Respondent, for the first time, relies on Section 559.105! in arguing that he
does not have the authority to release Ms. Long from probation “early” because
restitution has not been satisfied. He asserts that Section 217.703 (2017) should be read
“in harmony” with Section 559.105, and, when done so properly, requires Ms. Long to
“remain on probation for the maximum term.” See Respondent’s Brief, pgs. 4-5.
Therefore, the Respondent argues, Ms. Long’s probation “must” be five years, citing
Section 559.016, until September 15, 2019, and that she can be extended an additional
year beyond fhat.

The harmony argument works against the Respondent precisely because there are
more statutes at play other than Sections 559.105 and 217.703. Indeed, Sections 559.016,
559.036, and to a lesser extent Section 559.100, are also relevant in this case, and should

all be read together. See generally, Bowman v. Inman, 516 S.W.3d 367, 369 (Mo. banc

2017) (“statutes on the same subject must be read together.”). When considering all

*The Respondent also references Article I, Section 32 of the Missouri Constitution,
adopting the relator’s second argument in State ex rel. Hillman v. Beger (SC97171), also
before this Court. However, the Respondent and Hillman’s invocation of Article I,
Section 32 is misplaced, especially insofar as asserting that Section 217.703 is somehow
unconstitutional. While Section 32.1(4) certainly guarantees crime victims the right to
restitution, Section 33.5 gives the general assembly broad authority as to how that right

should be enforced.
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relevant statutes, Ms. Long’s probation expired on October 26, 2016 and the Respondent
lacks the authority to “extend” Ms. Long’s probation under Section 559.105, revoke Ms.
Long’s probation under Sections 559.036 or 559.100, and is limited only to discharging
Ms. Long from probation under Section 217.703.

A. The Respondent does not have the authority to find that Ms. Long was
ineligible for earned compliance credits.

The Respondent asserts in his brief that the “he was well in his authority to make a
finding that Relator was ineligible for earned compliance credits.” See Respondent’s
Brief, pg 7, n 4. In support, Respondent quotes a portion of Section 217.703.2 out of
context and, in doing so, misstates the law.

Under Section 217.703.2, a court may make a finding that an offender is ineligible
for earned compliance credits “if an offender was placed on probation . . . for an offense
of (1) involuntary manslaughter in the first degree; (2) involuntary manslaughter in the
second degree; (3) assault in the second degree (with exceptions); (4) domestic assault in
the second degtee; (5) assault of a law enforcement officer in the second degree; (6)
statutory rape in the second degree; (7) statutory sodomy in the second degree; (8)
endangering the welfare of a child in the first degree; or (9) any case in which the
defendant is found guilty of a felony offense under chapter 571.” Further, the court must
make the motion for ineligibility “within the first month in which the person may earn
compliance credits.”

Ms. Long’s offense is not one of the ones listed under Section 217.702.2, nor did

the court motion for Ms. Long to be ineligible for earned compliance credits prior to her

4
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first month in which she could earn them. Simply put, Section 217.702.2 does not apply
to the facts in this case. Indeed, the Respondent does not have the authority under Section
217.702 to rescind or prevent Ms. Long from having earned compliance credits,
Therefore, as argued at length in her original brief, Ms. Long is entitled, under
Section 217.703, to the earned compliance credits she acquired both prior to the June 7

violation hearing and after, for a total of 690 days of credits.

B. Ms. Long has already served the maximum term of probation under Section
559.016; therefore, Section 559.105 is not relevant to the case at bar.

Section 559.105 authorizes a court to “order the maximum term of probation
allowed” if a probationer has not completed restitution within the original term of
probation, What constitutes a maximum term of probation is covered under Section
559.016, which states, “Unless . . . modified under Section 217.703,” a term of
probation for a felony cannot be less than one year and cannot exceed five years. It is in
the court’s discretion, under Section 559.016.2, to designate the term of probation, and
such term “may be modified” by Section 217.703.

It is clear from the plain language of Section 559.016 that the general assembly
intended for earned compliance credits to factor into what constitutes a maximum term of
probation. Therefore, for a probationer receiving earned compliance credits, the
maximum term of probation would depend on how many credits he or she received.

Here, Respondent exercised his authority under Section 559.016.2 and originally

ordered Ms. Long (o serve three years on probation. At the June 2017 hearing, he further

5
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exercised his authority under Sections 559.016.3 and 559.036.2 and extended Ms. Long’s
probation an additional year, giving her a maximum discharge date of September 15,
2018. However, Ms. Long accrued earned compliance credits totaling 690 days during
this period of time, meaning her maximum term of probation ended on October 26, 2016.
Section 559.105 does not apply in this case because Ms. Long has already served

the maximum term of her probation.

C. Section 559.036.8 prohibits the Respondent from taking any further action on
Ms. Long’s probation other than to discharge her from probation.

While the Respondent relies on Section 559.105 for his argument, he would be
better served to rely on Section 559.100. The recommendation by Ms. Long’s probation
officer is for revocation, outlined in both the December 2017 and April 2018 violation
reports. Section 559.105 does not give a court the authority to revoke one’s probation due
to unpaid restitution, it only gives the court the authority to extend the probation. Section
559.100.2 does give the court authority to revoke one’s probation due to unpaid
restitution.

However, any action the Respondent would take, whether extension under Section
559.105 or revocation under Section 559.100.2, must have been done prior to Ms. Long’s

probation expiring. Section 559.036.8 states that the power of a court to revoke probation
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extends only for the duration of that probation.? Indeed, this Court has consistently held
that when a probation term ends, so does a court’s authority to revoke it. See State ex rel.
Amorine v. Parker, 490 S.W.3d 372 (Mo. 2016); State ex rel. Strauser v. Martinez, 416
S.W.3d 798 (Mo. banc 2014); and State ex rel. Zimmerman v. Dolan, 514 S.W.3d 603
(Mo. banc 2017).

Here, Ms. Long’s probation expired under Sections 559.016 and 217.703 on
October 25, 2016. There were no violation reports filed until December 2017 and a
hearing on the violation was not until January 2018, well over a year after Ms. Long’s
probation expired. Therefore, the Respondent has lost his authority to revoke Ms. Long’s
probation or to hold further probation revocation hearings. Indeed, this Court’s holding in
Zimmerman would also prohibit the Respondent from attempting to extend Ms. Long’s

probation under Section 559.105, assuming he has the authority to do so.?

2 While revocation can happen after probation has already expired, Section 559.036.8 is
clear that “some affirmative manifestation of an intent to conduct a revocation hearing”
must occur prior to that probation expiring.

*The Respondent may argue that Section 559.105 is not governed by Section 559.036
because he is not revoking Ms. Long’s probation, only extending it. However, “once the
probationary term expires, the circuit court retains no authority over the probationer.”

Zimmerman, 514 S.W.3d at 608,
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CONCLUSION

The Respondent’s reliance on Section 559.105 is misplaced, and ignores other
statutes that are relevant to this case. When all those statutes are read together, it is clear
that Ms. Long’s probation expired on October 25, 2016, and the Respondent has lost his
authority to take any further action other than to discharge her from probation. Ms. Long
respectfully requests this Honorable Court make its preliminary writ permanent, and
prohibit the Respondent from taking any further action in this matter apart from

discharging Ms. Long from probation.

Respectfully submitted,

/s/ John Grobmyer

John Grobmyer, Missouri Bar #70091
Assistant Public Defender

48 Fast State Highway 162
Portageville, MO 63873

Phone: 573-379-9308

Fax: 573-379-9309

E-Mail: john.grobmyer@mspd.mo.gov
Attorney for Relator
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