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Walter Nickels, Jr. (“Nickels”) appeals from the trial court’s judgment following jury
convictions for assault in the second degree, resisting arrest, and armed criminal action. Nickels
raises four points on appeal. In Points One and Two, Nickels contends the trial court erred in
denying his motion for new trial because the trial court had the authority to hear his ineffective-
assistance-of-counsel claim under Rule 29.12(b) and should have granted his motion due to trial
counsel’s failure to request misdemeanor assault as a lesser-included instruction for felony assault.
In Point Three, Nickels maintains the trial court plainly erred in accepting inconsistent verdicts of
not guilty of armed criminal action in connection with second-degree assault but guilty of second-
degree assault. In Point Four, Nickels challenges the sufficiency of the evidence for his conviction
on resisting arrest.

AFFIRMED.

DIVISION TWO HOLDS: Because Nickels’s ineffective-assistance claim was untimely and he
did not request plain-error review under Rule 29.12(b), the trial court did not in denying the claim
as untimely under the mandatory time limitations for claims in a motion for new trial err in Points
One and Two. Because Nickels’s conviction on assault in the second degree in Count | was
supported by substantial evidence and not dependent on a conviction for armed criminal action in
Count Il, Nickels did not demonstrate manifest injustice for plain-error review of Point Three. By
affirmatively admitting his guilt for resisting arrest in his opening and closing arguments at trial,
Nickels waived his challenge to the sufficiency of the evidence for the charge of resisting arrest in
Point Four. Accordingly, we affirm the judgment of the trial court.
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