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The Hamptons Community Association, Inc. (“the HOA”) and HOA board members Anne
Ritter, Chris Dickhans, and Randy McKinley (collectively “Appellants”) appeal from the trial
court’s declaratory judgment in favor of Stephen and Cheryl Jacoby (“the Jacobys”) invalidating
the HOA’s amended parking restrictions, invalidating fines imposed on the Jacobys, ordering that
the Jacobys’ vote be counted in an HOA board member election, and awarding attorneys’ fees to
the Jacobys. Appellants first argue that the trial court erred in invalidating the amended parking
restrictions and corresponding fines because the restrictions were passed by a two-thirds vote as
required by the HOA’s covenants and restrictions. In their second point on appeal, Appellants
contend that the trial court abused its discretion in awarding attorneys’ fees to the Jacobys. For
the first time on appeal, Appellants argue that amending the subdivision parking restrictions
required only a two-thirds vote of property owners, regardless of whether the amendments created
a new burden of ownership on property owners of the Hamptons Subdivision.

AFFIRMED IN PART AND REVERSED IN PART.

DIVISION TWO HOLDS: Because Appellants’ argument on appeal that only a two-thirds vote
was required to amend the subdivision parking restrictions regardless of whether the restrictions
created a new burden on ownership materially differs from their argument at the trial court that
only a two-thirds vote was required because the restrictions did not create a new burden on
ownership, Appellant’s argument is not preserved for appeal and we affirm in part. However,
because there were no special circumstances justifying the award of attorneys’ fees we reverse in
part.




Opinion by:  Kurt S. Odenwald, Judge
Philip M. Hess, P.J., and Lisa P. Page, J., concur.
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