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Clayton White (“Father”) appeals the trial court’s judgment and decree of dissolution of
marriage (“Judgment”) awarding sole physical custody of S.W., G.W., and E.W. (the
“Children”) to Sally White (“Mother”) and joint legal custody of the Children to both him and
Mother. He raises four points on appeal. In Point I, Father argues the trial court’s grant of joint
legal custody of the Children to Mother was unsupported by substantial evidence and a
misapplication of law. In Point Il, Father argues the trial court erred by granting Mother sole and
“primary” physical custody of the Children as against the weight of the evidence. In Point III,
Father argues the trial court misapplied the law under section 452.400.1(1) by failing to properly
create a schedule for him to spend time with his oldest child, S.W. In Point IV, Father argues the
trial court misapplied the law by designating Mother as having either “primary” or sole physical
custody because primary physical custody is not statutorily permissible and because the
Parenting Plan (“Plan”) gives him significant physical custody of the Children.

AFFIRMED IN PART AND REVERSED AND REMANDED IN PART.

DIVISION IV HOLDS: Father’s first point on appeal is without merit. We will not disturb a
custody award unless we are “firmly convinced that the welfare of the children requires some
other disposition.” Keel v. Keel, 439 S.W.3d 866, 875 (Mo. App. E.D. 2001). Our standard of
review does not allow us to reweigh the evidence when substantial evidence supports the trial
court’s conclusion.

Father’s second point on appeal is denied as modified. The trial court erred by referring to the
children’s custody arrangement as “primary” physical custody instead of “sole” physical
custody, because primary physical custody does not exist in Missouri. Morgan v. Morgan, 497
S.W.3d 359, 366-67 (Mo. App. E.D. 2016).

Father’s third point on appeal is granted. The trial court misapplied the law because it delegated
Father’s custodial time with S.W. to a counselor to be appointed by Father and failed to
specifically detail Father’s visitation rights. Section 420.400.1 of the Missouri Revised Statutes
requires the trial court must “enter an order specifically detailing the visitation rights of the
parent without physical custody rights to the child and any other children for whom such parent
has custodial or visitation rights.” Courts may not delegate the visitation schedule to the
counselor because “[p]ermitting others to alter custody arrangements is an impermissible



delegation of judicial authority.” Aubuchon v. Hale, 384 S.W.3d 218, 223 (Mo. App. S.D.
2012).

Father’s fourth point on appeal is denied. The trial court’s award of sole physical custody of
G.W. and E.W. to Mother was not against the weight of the evidence because the custody
schedule qualifies as a Siegenthaler schedule. Siegenthaler schedules do not constitute joint
physical custody because both parents do not have “significant” custodial time. Morgan, 497

S.W.3d at 369-70.

Accordingly, we affirm the trial court’s judgment in part and reverse and remand in part.
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