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James P. Kahn (“Kahn”) appeals from the trial court’s “Order and Judgment” 

(“Judgment”) finding in his favor, and against Triston Blackwell (“Blackwell”), on Kahn’s 

negligence claim against Blackwell, claiming that the trial court erred in denying his Motion for 

New Trial. 

 

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 

 

Division One Holds: (1) Kahn’s first point on appeal, which alleged juror misconduct stemming 

from improper contact between Blackwell and two jurors, was waived because although Kahn 

and his counsel either witnessed the alleged misconduct when it occurred or knew of the alleged 

misconduct soon thereafter, they did not raise the issue with the trial court before the jury 

rendered its verdict; and (2) The trial court abused its discretion in ordering in its Judgment that 

“each party [was] to bear their own costs” because Kahn was the prevailing party at trial such 

that he was entitled to recover at least some of his costs pursuant to Rule 77.01 and Section 

514.060 RSMo 2000. 
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