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Edward D. Lusk (“Movant”) pled guilty to property damage in the first degree, arson in the
second degree, and six counts of burglary in the second degree. After an evidentiary hearing, the
motion court denied his Rule 24.035 motion for post-conviction relief.! He appeals the motion
court’s judgment and raises three Points. In Point I, Movant argues the motion court clearly erred
because his plea counsel (“Plea Counsel”) failed to advise him of a defense for the arson in the
second-degree count (Count XVIII) by which Movant could have proceeded to trial and
submitted lesser-included offense instructions for reckless or negligent burning. In Point I,
Movant argues the motion court clearly erred because Plea Counsel failed to advise him of an
alternative perpetrator defense on the burglary in the second-degree count involving the Battles
Communication location (Count XX). In Point 111, Movant argues the motion court clearly erred
because Plea Counsel failed to object at sentencing to the prosecutor arguing facts about an
incident to which Movant was not pleading guilty and was outside the record.

AFFIRMED.

DIVISION IV HOLDS: Because Movant failed to show he was prejudiced by Plea Counsel
allegedly not advising him of the lesser included offenses of reckless or negligent burning, we
deny Point I. Because Movant failed to prove Plea Counsel did not advise him of the alternative
perpetrator defense, we deny Point Il. Because Movant failed to show he was prejudiced by Plea
Counsel’s failure to object to the prosecutor’s statements, we deny Point III.
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