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OF LAW ANT} DECISION

GTATEMENT OF THE CASE

This matter appears before the Judiclal Finance Commission
upon a comnlaint filed on January 11, 1984, by St. Louls County,
Petitioner herein, seeking the determination that the County is
not iegally obligated to provide any of the five disputed budget
items requested by the Circuit Court zs detailed below.

Pursuant to § 50.640.2 REMo Supn, 1983, a settlement confar-
ence was held on Pebruary 7, 1984, at the 5t. Lonis County
Government Center, Claytorn, Misseuri, with Cormission members
Judge Floyd McBride ané Judge Gene Huckstep in attendance. There
wias no resslution of the issuss at that time. Following this
settlement conference, an offer of settlement was made by the
Sounty but rejected by the Court.

Subsequent to the conference, Ms. Shulawith Simon and Mr,
Mark Arnold of the firm of Eusca, Eppenbergar, Danchue, Elsen s
Cornfeld, and Mr. Godfrey Padherg cf the firm of Padherg,
McSweeney, Slater & Merz peotitioned the Commission for lcave

to intervene. Such permission was granted.



Pollowing written notice to the parties and intervenors, a
hearing was neld on March 2, 18284, at the Suprems Court Building,
Jefferson City, Misscuri. At the hearing, the parties and
intervenors stioulated te the relevant facte contained in a
Jointly filed stipulation. Petitioner was reoresented by Thomas
wWehrle, 5t. Touis County Counselor. Judge William Ccrrigan spoke
for the Cireuit Court on the issues of liability icsurance and
travel funds. Ms. Simon and Messre. Arnold and Fadberg spoke to

the issues of attorneys fees for the Court and Judge Carrigan.

FINDINGS 0" FACT

1. Petitioner St. Louis County, Missouri, is a body corporate
and politic and a county of the first clasg of the State of Missouri,
operating under a charter form of government adopted pursuant to
the provisions of Article VI, Section 1B of the Constitution of the
State of Missourl. Petitiorer Gene McNary is the duly elected and
and acting County Executive ©f 5t. Lowis County, Missouri. The
other petitiocners are the duly elected and acting members of the
County Council of &5t. Leuls County, Missouri.

2. Respondent 2lst Judicial Circuit of St. Louis County is
the Cirecuit Court ¢f St. Louls County (the "Circuit Court™),
comprising 20 circuit judges and 13 associate judges. The
individual respcndents are respectively the culv appointed and
actine circult judges and associate circuit judges of the Zlst
Judieial Cireuit.

3. The items in dispute in connection with the 1984 budget

fif the Circuit Court are ags follows:
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a. funding in the armcunt of 5$350.00 for premivms fov
professicnzal lisbility insvrance policies for cucges Kinian M.
Edwards and Mclvyn W. Wiesman;

H. funding in the amount of 519,000.00 for the ount
2f town travel of the 20 circuit judges and the director of
Judicial administration;

c- furding in the amount of $55,6U3.02, for Fayment
vf the Circult Court's attorneys fees in the cause styled

Kathleen Marafino wv. Circuit Court of St. Louis Caunty, 537 T.

gupn. 206 (E.D. Mo 1962), aff'd 707 F.zE 1005 {8th Cir. 1283)
(hereinafter the Marafino case):

d. funding in the amount of $44,254.22 for the payment
of the direnit Court's attorneys fees in the cause styled

Mary Susan Goodwin w. William M, Corrigan, et al., 555 F.

Supp. 658 (E.D. Mo 19B2), No. B3-1161, 83-1162, 83-1163 (8th Cir.
March 6, 1984) (hereinafter the Goodwin casel;

. funaing in the amount of £26,613.95 for thc pay-
ment of the attorneys fees of Judge William M. Corrigan,
geparately named as a defendant In the Goodwin case;

f. funding in the amount of $600.00 for professional
liability insurance Zor certaln employees of the Juvenile Court,

4. The percentage increase in the proposed Cirguit Court
hudget Zer 1984 over the 1983 budget estimate was less than the
Percentage increase in the entire proposed 1984 County budget
over the [9B3 County budget.

5. 5t. Louis County Jdoes not contend that the items in
dispute in the Circuit Court's budyet are unreascnable when
compared with the expenditurcs necassary for the administraticn
of all cther ceounty functions.

6. The Circulit Court made no request for travel funds for
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the tairteen associlate circuit court judges hecause these adue
342 not participate in submitting a unified court budget o the
County. No associate circuit court judge requested travel funds
ir hig own divisieonal budget.
7. The parties have made efforts tc reach an agreement on
the rmacters in dispute. On February 15, 1984, the County sent a
Wwritten offer of settlement to the Court through the auspices of
the Commission. The terms of the cffer were:
a. the request for liability insurance for Judges
BEdwards and Welsman was refused as duplication
of protection offered by the State Legal Expense
Fund, § 105.710 et seq., RSMo Supp. 19831;
b. the amount of $2600.00 would be added to tne
previgusly appropriated anount of $140U0.00 to
raise the travel fund availabls to the 20

cireuit Jjudges to $4000.00;

¢. the sum of 525,000.00 for the attourneys' feeg
in the Marafine case would b paid:

d. the sum of §15,000.00 for the atterneys' fees
in the Goodwin case would be paid:

€. no amcunt would be advanced for Judge Corrigan's
personal attorney in tha Goodwin case, as this
was deemed to be 2 perecnal kencfit to the Judge;

f. professional liability insurance for Lhe enployses
o the Juvenile Court working in the detcention
facility would be provided:

g. 1f an offer of settlement on any one of the above
items was not accepted by the Court, the offer of
settlement on the remaining items would be with-
drawn.

The Circuit Court responded that overall it coulé not accept
the non-nagotiatle terma. It was wi:ling to accept the proposal
to provide professional liability insurance for employees ol Lhe
Juvenile Court and willing to discuss a small reduction in the

bills svbmitted by Husch, Eppenkberger, Donciiue, Elson & Cornfeld

and Padberg, McSweeney, Slator & Merz ir exchange for



immediate payment. The Court was also willing to discuss the
gther items.

10. During the period of 1979 - 1980, a reorganizatian of
the Juvenile Court resulted in a2 reduction in personnsl of
approximately forty (40) pecple.

11. The case of Rathleen Marafino v. the 21st Judicial

Circuit was fileé con November 1%, L97B, and was tried gn March
30 and 31, 1881. The District Court entercd its jucoment in
favor of defendants on March 29, 1%82. The judgment was
affirmed by the United States Court of Appeals for the Eighih
Circuit on June 13, 19813,

l<. The Marafino case spught relief against the Circuit
Court in its official vapacity and against S5t. Leuis County.

At the time judgment was rendered in the case, all individual
defendants had been dismissed from the suit. The specific
relief prayed for included bhack pay, attornevs' fees, and an
order regquiring defendants to employ plaintiff as a staff
attorney in the Juvenile Couard,

3. Judge Franklin Ferris was Presiding Judge of Lhe Zlst
Circuit Court and Judye Ninian Edwards wae Juvenile Coprt
Judge at the time the events which culminated in the Filing of
the suit occurred.

14. The Circuit Court retained Shulamith Simcn and the
firm of Busch, Eppenberger, Donchue, Elson and Cornfeld as its
counscl to represent the Circuit Court, in its cofficial capacity,
in the Marafino case. The billings submitted by counsel, totalling
£55,603.02, iﬁcludad all chargee for preparation for and trisl of
the case and handling of the appeal and included cash outlays of

53,128.85. Copiczs of the biliings were submitted to the



Commission.

153. &®t. Llouis County adopted the brief bPreparcd by tho
law firm for the Cireunit Court en appeal in the Marafino caseo.
The County's attorney was present during the trial, but the
Circult Court's attorney handled 511 trial examination.

16. The County refused to agrec to an out of court
settlement in the Marafine case,

17. The case of Mary Susan Goodwin v. wWilliam M. Corrigan,

et al, was filed on Octopber 16, 1980 and was tried commensing

May 5, 1982, ‘he Goodwin case sought relicfF against Judge William
Corrigan as g separately named defendant, angd against the Civguit
Court in its affisial Tapaclty, The specific relief soughi
included attorneys fees and an order reinstating plaintiff as

a2 hearing officer in the Juvenile Court after her job had keen
eliminated during the Court recrganization and she had heen
TezEzignad. St. Louis County was oriyinally a Separate defendant
in the Goodwin case. Tt motion to dismiss was Sustained.
Thercafter, it was named a= a defendant on a third party complaing
filed by the Circuit Court seeking indemnification for any
monstary awarc entered against the Clreuit Court,

13, Judge James Ruddy was Fresiding Judge of the 2lsat
Circuit and Judge William Corrigan was Juvenile Court Judge
at the time the evente which culminated in the filing of the
suit oscourred,

19. The Sct. Louis County Counselor entered bkics dEpEarance
for 8t. Louis County, the Circuit Court and Jadge Corrigan on
Wovember 10, 1980. He withdrew as attorney for Judge Corrigan
on Deccomber 17, 1980 and as atterney for the Circuit Court on

Marzh 20, 1og],
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2¢0. The suit consisted of a Title VII Count which was
heard Dy the Judge and a § 1982 Count which was tried before
a jury. On May 7, 1982, the jurv found in favor of the plaintiff
and against defendant Corrican. On December 30, 1982, the
Distriect Court issucd its Judgment, finding in favor of plaintiff
and against the Circuit Court, and finding in faver of the Circuit
Court on its third party complaint against St. Louis County .
Judge Corrigan, the Circuit Court and 5t. Louis County all filed
zppeals from the adverse rulings as to them to the United Stnres
Court of Appeals for the Eighth Circuit.

2l. In March, 1984, the Righth Circuit issued its Judgment
Linding in faver of plaintiff and against defendant Corrigan but
rewanded the ¢laim against the Circuit Court and the County Lo
the trial court for reconsideration of the preper allocation of
burdcn of proof.

22. The County Counselor advised the Cireulit Court that the
County would rot pay a judgment cntered against the rircuit
Court or any judge of the Court in the Soocdwin Casc.

23. The Circuit Court retained Shulamith Simen and the
firm cof Husch, Eprenberger, Donchue, Elson & Cornfeld ta
represent the Clrcuit Court, in its official capacity, in defense

of the Goodwin action. The billings submitted by counsel, in

the zum of $44,254.22, included all charges for preparation for
and trial and handling of the appeal of the Goodwin case,
except for time and expenses in connection with oral argument
of the appeal. Said billing included cash outlays of £4,139.23.
A copy of the billings was submitted to the Commission,

24. The Attorney General iunformed Judge Corrigan that his
office could not represent him in the Goodwin case.
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253. Judge Corrigan retained Godlrey Pandlierray and Lhe 1 00m
of FPadberg, McSweeney, Slater and Merz to represent his interests
individually in the Gopdwin case. Fadbery, McSweeney, 5later
Merz submitted a billing in the amount of 734,0L8.98, which
included all charges for preparatiovn for and trial of saszc and
handling of appeal and which alze included eash cullays of
53,026.08., A copy of the bhillinc was submitted to the Commission.
26. The County 4id not receiwve the actual bills for the
attorneys' fees in guestion, cnly a budget reguest for paym=nt
of the feps.
29. The County 4did not request from the Circuit Court
additicnal documentaticn for the hudget reguest for attorneys’ fees.
28. SBhulamith Simon and the firm of Husch, Eppenkerger,
Donchue, Elson & Cernfeld have represented the Circuit Court in
previous matters, principally involving budget disputes with
St. Leuis Councy and issues as the the right of sontrol over the
emplayees and facilities of the Juvenile Court., In cach of these
Prior instances, the bills submitted by counsel were paid by
Et. Louis County. The source of the funds was €ither Arpropriations
frem the unappreopriated balance of the County General Fund or
transferred from the Emergency Fund to an account af the Cirecuit
Court en banc. Those cases included:

ia) Juvenile court budget case, State ex rel, Judges for

the 2ist Fudircial Circuit +. St. Louls County, 603 §.%W.2d 545

My Banc 19803

Fesa S 9,.500.00
Expenses ¥38.33

RiD, 238,33

The County appropriated the funds for Lhis bill on November 26, 1980,
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(b}  circuit clerk's budget case, In Re 1980 Pudget

et circult clerk of S5t. Louis County, 601 S.wW.2d4 30 (Mo.

banes 1980)

Faa 5 3,1s50.00

{c) 1979 budget case, In Re 1979 Budget of

Juvenile Court of St. Louis County, 590 S.W.2d 900 (Mo. banc

Le78}

Fee 5 9,320.00
Expanses 831,58

$10,151,58

(d} guo warranto case, State ex rel. St. Louizs

Lounty v. Edwards, 580 5.W.2¢ 283 (Mo. banc 1979)

Fee £ %,750.00
Expenses 654 .06
510,404.06

{e} 1976 budget ecase, In Re Budgets {19768} of

Circuit Court, et al., Case No. 59, 426 (Mo. banc 19578)

UCrreporrad

Faes £ 3,900.00
Expanses 232.35
$4,132.35

In the 13976 case, the Missguri Supreme Court directed St.

Louis County to pay the Circuit Court's Legal Fees.
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2%. The State Legal Defense Fund was created by Section
105.710 et seq., RSMo Supp. 19B3. Senate Bill 275 was passed
by the General Assembly in 1583, and became effective September
28, 2981,

J0. Between 1973 and 1982, the Cireunit Court had unexpended
appropriatiens, which were returned to $t. Louis County, in the

following amounts:

JUDICIATL
CALENLAR YEAR ADMINISTRATION CIRCUIT CCQURT TOTAL
1982 $ 512,122.00 5 30,943.00 $ 543,064.0C
1981 132,338.00 25,406, 00 157,744.00
1580 100, 260.00 16,107, 00 116,367.00
1973 858,177.00 41,164.00 138, 341.00

Figures for calendar year 1983 are not yet availakle, bunt the
parties sxpect that therc will he unexpended appropriationsz

retvrned te St. Louis County by the Circuit Caourt.
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Conclusions of Law

I
This Commission has jurisdiction over this proceeding
pursuant to Section 477.600 RSMo Supp. 1983 which provides that
the Commission shall examine the budget reguest of the circuit
court upon the petition af the county governing bhody and issue
a written opinion, stating the conclusions of the Commission
4s Lo the reasconableness of the circuit court budget reguest.
Il
Secticon 476,270 RSMo 1978 provides as follows:

All expenditures aceruing in the circuit
courts, except salaries and clerk hire which iz
payable by the state, except all expenditures
accruing in the municipal divisions of the circuit
court, and except as otherwise provided by law,
shall be paid out of the treasury of the county
in which the court is helé in the same manner as
other dempands.

III
Section 478._023 RSMo Supp. 1983 provides:

411 of said salaries and expenses herein
provided for circuit and associate circuit judges
ahall be paid cut of the state treasury and shalil
constitute the total compensation for all duties
performed by, and all expenses of, =aid judges ,
and there shall be no further paymant made to or
accepted by said judges for the performance of any
duties reguired to be performed by them under the
law,

IV
Article X, Section 21 of the Missouri Constitution provides:

The state is hereby prohibited from reducing
the state financed proportion of the costs of any
existing activity or serviece required of counties
and other political subdivigicons. A new activity
Gr service Or an increase in the level of any
activity or service bayond that required by existing
law shall not be required by the general assembly or
ahy state agency or counties or other political
subdivisions, unless & state appropriation is made
and disbursed to pay the county or other political
subdivision for any increased costs.
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The intervenors in this cause, the attorneys whose fees are
at i==ue, have an interest in these proceedings different from that
cf the general public. Judicial Finance Commission Rule of
Practice and Frocedure 13.09..

Vi

The eszsential issue in the firat count before the Commission
is whether the reguest for liability insurance for two Judgea of
the circuit court is reaseonably necessary for the functicninc of
the circuit court, and if found to be reascnable, whether it
constitutes an expenditure of the court for which the county is
financially responsible.

The Misscuri Supreme Court has recently addrcsszed this
identical issue, as it was presented in the 1983 5t. Louis County
Cirzuit Court budget dispute., In the 19821 dispute the circuit court
requasted liability insurance for each of the court's 33 judges.
The Commission decided that such insurance was & reasonabkly
necessary expenditure of the court system which the county was
oblicated te pay. At the time of that decision, no alternative
protection was available to the circuit court judges. The Supreme
Court in a de novo review of the case, acknowledged that, “the
awelling of judges' administrative responeibilities coupled with
the trend toward narrowing judicial immunity may well warrant
extending liability ingurance coverage to judges and treating the
cost of such insurance ag a necessarv court expense." In Re The

1983 Bundget for the Circuit Ceurt nof 8t. lLeuis County, Missguri,

665 5.W.2d4 943, 944 (Mc. banc 1984}, However, the Court decided

that the newly enacted State Legal Defense Pund, §§ 105.711 et seq.,
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RSMo Supp. 1983, now providee comprehensive protection for "jadges
in the performance of their official duties and responsibilitiesz.”
"In the absence of a showing that the coverage under [the State
Leyal Expense Fund] is so inadequate as to jeopardize the orderly
operation of the courts, we cannot conclude that the acguisition
0f a separate insurance policy constitutes a reasonable cost of
the circuit ¢ourt chargeable te the county.*® Id. at 945.

The Supreme Court's ruling on the 1983 budget dispute is
dispositive of this isgue in the 1984 budget dispute.

VII

Petitioners next contend that the ecircuit court's increase in
its travel budget, from $1,400.00 for 33 judges and the court
administrator in 1983 to $1%,000.00 for the twenty circuit judges
and the administrator in the 1984 budget, is not reasonably hegossary
for the court to carry out ite judiecial funeticns. This issue
alsoc arcse in the 1983 budget dispute when one judge requested an
increase in his individual travel budget.

the cireuit court has the burder of convineing the Commission
that Lhis amount is reasonablc. § 30.640 RSMo Supp. 1%83. It has
not carried that burden. There has been no showing of necessity
here. As we obscrved in our consideration of the issuse last year,
in order to maintain a high level of judicial competency, judges
Should attend seminars which will keep them abreast of rapid
developments in the law. Training and continuing educaticn can
afford more than just a perscnal benefit to a judge. It serves as
= benefit to all those who rely on his expertise. However, while
an increase in funding over the meager sum of $1400.00 for trainming
wihich ray involve ont-of-state travel might be desirable, the

Court musi demonstrate a factual need for that "increase". In Re
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1980 Rudget nf the Circuit Court af St. Louis County, E0L S.W.24

14, 11 (Mo, kanc 19BC). Mo attempt has been made to document

such a need here. There is no reference to the awvailable seminars,
courses of study or symposiums cffered by a wide variety of
professicnal organizations dedicated to judicial training. There
is no showing of opportunities missed or hardship incurred by
judges who did not have adeguate funding availakle to them in the
past. There is ne justificaticon four a sudden dramatic increase

in the budget item from $1400 +o §19,000. The circuit court has
not carried its burden, There has been no demonstration that

this expenditure ia lawful. State ex rel. Judges for the Twenty-Second

Judicial Clreult v. the City of 5t. Louls, 494 5.W.2d 39, 41 (Mo.

bane 1973). Therefore, the county is not obligated to fund it.

Etate ex rel., Weinstein v, Bf, Louis County, 451 S.w.2d 29 (Mo.

banc 1967;.
VIII

The ¢ounty next submiks that it is not legally obligated to
pay foes totalling §9%,857.24 for legal representation of the
circuit court in both the Marafine and Goodwin cases becaucse
these causes were civil rights suits. Fetitioner reasons that
there 1s no statutory discreticn granted the circuit court to
compel fundipng for defense of ¢ivil rights actions, the county
has never previously funded attornevs' fees for defense of civil
rights cases and funds to pay attorneye' fees incurred in the
defense of civil rights suits are not reasonably necessary for
the operation of the court.

We decline to adopt such a mycpic reading of either the
statutes or the case law. Bection 478,270, RSMo 1978, dictates

that all lawful expenditures of the circult court shall be

i14]



tunded by the county, <Case law has interpreted the term "lawmu
expenditures" to include those fixed by statute or absolutely
reposed in the court's discretion, theose previcusly authorized by
the local government unilt and those reasonably necessary for the

court to carry out its functions. State ex rel. Judges of The

Twenty-Second Judicial Cirguit v, The City of St. Louis, 454 5.W.

2d at 41.

The county has a long traditiorn of paying attorneys’ fees to
private firms (often the same firm intervening here) to represent
the eircuit court in litigation. To attempt to distinguish the
present cases from those in the past on the basis of the canse of
action which is involved would seem to be a splitting of legal
hairs. Both of these sults emanated from the official administrative
responsibilities of judges acting as officers of the court. The
official nature of judicial administrative decisions has been

recognized in Missouri, Pogue v, Swink 28B4 S.W.2d 868 (Mo. 1355).

Whether approving a budget proposal or approving a personnel
decisior, the exercise of judicial discretion is reguired for the
continuec Functioning of the court. To argue that defense of a
suit wnich seeks to challenge the exercise of that discretion is
not reasonably necessary for the cperatioen of the court flies in
the face of common sense and legal tradition.

Intervenors Simon and Arnold for the firm of Huach, Eppenberger
have established a factual need to support the funding of this

budget rEquest.l

1Thc County has only challenged the funding of this budget
request, claiming it could not determine the reascnableness of
Lhie reguest bhecause of the lack of supporting documentation by
the Circuit Court. It has not specifically raised an chjection
to the amount of these vwery high fees.
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IX

The county next cantends it is not legally obligated to {fund
respondents’ budget reguest of 526,613.%5% to pay Judge William M.
Corrigan's personal attcrney in the Goodwin case because such
fees are not lawful expenditures arising in the ¢ircuit court
within the meaning of § 476.270 R8Mo 1978. It submits that the
axpenditures were incurred by the Judge in the defense of aliegations
asserted against him in his personal capacity and only after the Judge
refused representation by the County Counselor's 2ffice. Fayment
of such fees would be a personal benefit to the Judge and as such
prohiblited by law.

We cannpt agres. The Goodwin case involwved reassignment of
a juvenile cpourt hearing cfficer within the court system.
Traditionally, judges have shouldered the responsibility of
appointing and removing officers whose existence is necessary to
the court. 46 Am Jur.2d § 27 at 113. Tt has been clearly estahlished

in Missouri that personnel decismionsa regarding court staff involwe

Intervenars have pravided the Commiasioson with time zheets
supporting the fees incurred here and have testified that the
actual expences were far greater than those finally billed to
the court. While thnere is no indication that had the same
persuasive effort been made earlier, during the budget negotiations
with the County, it would have produced agreement on this issue,
the effort should have been madc.

Intervenor Arnold arques that with the establishment of +the Finance
Commission, axisting case law, including that reguiring a court to
persuade the county of the reasonableness of its budget requests,
is no longer persuasive auvtherity:; with the enactment of the legis-
lation creating the Finance Commission, the only showing of
reasonableness the circult court must make is to the Commission.

We rannct agree. The whole thrust of this legislation is
to ¢reate an atmosphere of conciliation in which disputes can be
reconciled before resorting to judicial proceedings. The interpretation
offered by Intervenor would foreclose the dialcocgque necessary for
this process. See In Re The 1983 Budget For The Circuit Court of
t. Lovis, 665 5.W.2d at 944,
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the exercise of judicial discretien. Pogue v, Swink, 284 S.W.24

at 872. Other jurisdictions bave also acknowledged the CEsSpoUns-
ibilities of judges to supervise the administrative processes of
Judicature, In Re Ruflik, 342 F.2d 421 (2nd Cir. 1965). In the
cxercise of these duties the judge acts not on his own behalf but as
an officer of the vourt. His authority and power are incident to

and grow cut aof the power of the court itcelf. Department of

Fublic Works ¥. Legg, 29 N.E.2d 515, 517 {I1l. 1940). <Therefore,

expenditures stemming from a lawsuit which results from the
exercise of that power are proper expenditures of the circuit
tourt and not merely a personal benefit ta the judge,

Fetitioner further alleces that legal representation was
made available to Judge Corrigan by the County Counselor's
Office but that he rejected it to seek his own counsel. In
acknowledging that it initially was willing teo repreasnt Judge
Corrigan, the county ccontradiets its own argument that it canncc
legally be expected to pavy for Judge Corrigan's defense. Had
Judye Corrigan accepted the county's offer, his gttorney’'s "faes"
woueld have willingly been paid by the gounty in the form af
salary to an assistant county counselor. However, we cannot
conclude that such representation would have been appropriate in
tnis case. Thﬁ adversary relationship between Judge Corrigan and
the county which existed throughout this litigation would seem to
give rise to a gquesticn of conflict of interest on the county's
part had it represented him. In Misscuri it is well established
that sound publie policy requires that an attorney should not

represent conflicting interests. Gardine v. Cottey, 230 S5.W.2d

731, 740 (Mo, banc 1950); Stats v, Lrockett, 419 s.Ww.24 22, 29

{Mo. 1367). Our Supreme Court's Rule 4 addresses this specific

issue when it says:
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A lawyer should never repressant in litigation

maltiple clients with differing interests: and there

are few situations in which he would be dustified in

representing in litigation multiple clients with

potentially differing interests,
Misscuri Supreme Court Rule 4 at EC 5 - 15,

Courts have the inherent power to incur expenses to prescrve
thelr existence and prolect the orderly administration of business
when necessary personnel are not pravided by conventional methods.

Statec ex rel. Geers v. Lashly, 449 S.W.2d 598 (Mo. 1370}, ©On the

facts in evidence here we cannot Zind that alterhative
representation was available to Judge Corrigan. ks we have already
found that the fees were properly related to court Funetians,
we conclude that the necessity for this budget item has been
e3tablished by intervenor Padberg. |

¥

The final budget reguest under dispute is the amount of six-
hundred dellars (5600.00) for professicnal liabllity insurance in
the Juvenile Court Children's Building budget. There is little
2vidence presented to the Commissicn to demonstrate who axactly
could be covered by this insurance policy, other than a referencc
during the hearing tec detention officers.

Certainly, peraonnel who are entrusted with the supervision
of juveniles in ocur court svstem may run the same, if not higher
risks, as cther court perscnmel. However, no reccrd has been
made te give the Commission the factual basis required to establish

the necesslty of this budget request. In Re 1980 Budget of The

Circuit Court of §t. Louis County, 601 S.%.2d at 11. Once again,

the cireuit court has failed to carry its burden of proof. § 50.640

RSMo Supp. 1983, Therefcre, on this peint the county must prevail,
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Finally, petiticner contends that funding of any of these
Budgct reguceHts 15 prohibited by Article X, Sectian 21 of the
Missouri Constitution, (the Hancock Amendment): neither the
~ircuit court nor the Judicial Finanpce Commissicon, as state
agencies, can mandate payvment of these reguests from the county.
Az we have held that no reasonable necessity has been established
for the liakility insurance or the increase in travel funds, we
nes=d not address this point with regard to those items. Howewver,
we will address it as it impacts both on the fundings of Intervenors'’
attorreys' fees, the requests which were established t¢ he reasonably
necessary expenditures of the court, and on the role of the
Finance Commission. In doing so we are mindful that 2n administrative
body or #ven a quasi-judicial body is not and cannot he a court
in a2 constitutional sense., It has no judicial power and cannot

declare the law. State Tax Commission v. Administzative Hearing

Commission, 641 S.wW.24d €9, 7% (Mo. bans 1982).

Howewver, as with all quasi-judicial podles, we are reguired o
investigate facts, hold hearings and draw conclusicns from them as
a basis Zor an official action and to excrcilse discretion of a
jucieial nature, Black's Law Dictionary 1121 {3th ed. 1979];:

Etate ex rel. Hon, Gene McNary, et al. v. Hon. Samuel J. Hais,

No. 653426, Slip op. at 3 (Mo. banc May 15, 1934}; State ex rel.

State Highway Commission v. Weinstein, 322 5.w.24 778, 784

{Mc., banc 1959), Ceonsideraticn o9f the guestion is conesistent
with *he exercise of this discretion.

Petitioner c¢ites SBtatc ox rol. Sayag v. Zyvch, 642 5.W.2d 907

{Mu. banc 19%82) for the proposition that the Hancock Amendment
prohibits state agencies such as the 5t. Louis Police Board and,

in this case the circuit court, from mandating a budget increase

{19)



which comstitutes a new or increased level of activity over thc
agency's 1%80-B1 budget level. First, we cannct agree that the

court is merely another state agency within the ambit of Hancock.
The Judiciary is a eeparate coequal branch of governmment, MO, CUNST.
art. ¥, § 1. The Hancock Amendment is both a spending and taxing
Jimitation on the legislative and executive branch of government
only. It is clear from the language of Hancock that it was intended
to address only the constitutional taxing power as it is exercised
by the general aszembly for state purposes. MO, CONST. art. X,

§ 1. It does not control the functicning of that third kranch

of government, the judiciary.

Next, assuming arguendo that Hancock did apply te the courts,
it does not offer Petitioner the protection it seeké in this
instan¢e. The County has appropriated funds for payment of private
attorneys' fees for the Circuit Court before and after the Haencock
Amendment had been in full force and effect. Therefore, the County
can hardly eclaim that thiz is a new activity. Wor can we accept the
contenticn that this is an increased level of activity bacause the
actual <02t is more than previous appropriations for attorneys' fees.
There are very few expenditures necessary for the operations of
courts or counties which have not increased in dollar amount over
the last four years. When utility o3tz rise, use may be modified,
but cannot be stopped entirely. Common sense dictates that the
same principle apply here. Adequate representation against legal
attack may be more costly than in the past, but it is still as
necessary an expenditure as in the past. The sums billed here have

been adjusted by the attorneys to reduce the burden on the parties,
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Therefore, even i1f the county were a state agency for BUrposes
of the Hancock Amendment, the facts of this situation wonld seem to
preclude the application of Hancock.

Finally, petitianer claims that Hancock prohibits the Finance
Commission frem mandating payment from the County. We do not
mandate payment here. To do so would usurp the inherent power of
the courts to compel payment for all reasonably necessary expenditures

aof court. State ex rel. Weinstein v, St. Louis County, 421 S.w.2d 248,

233 (Mo. bapc 1967). Our role is only to determine, by mediation
cr, if necessary, adjudication, the reasonableness of the disputed
budget reguests when the parties involved cannot reach agreement
on that point., §% 50,640 and 477.600 REMo Supp. 1%83. 1o Re

The 1982 Rudget For The Circuit Court of St. Lowuis, G€5 S5.W.24 at 944.

Deacigion

It. is the decision of thiz Commission that Petitioner St.
Louis County is not obligated to fund the premium for professional
liability insurance for Judges Edwards and Weisman or for the
empioyces of the Juvenile Detenticn Center. Furthermore, the
County is not obligated to increase funding for travel for the
twenty Circuit Ceurt judges.

However, the County is obligated to fund the budget reguests
for atterneys' fee arising ocut of the Goodwin and Marafino cases,

25 documented before the Commissiomn.

DATED this ég day of %_,)384

Honorakle Robert G. Dowd, Chalrman
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Judicizal Pinance Cammission
Btate of Mizsouri

5t. Louis County,
Fetitioner

Ve, No. B2-0004

Judicial Circuit No. 21, Bt. Louis 1
County, Missouri, et al., - 1
Respondent)

DISSENT

Article X, Section 21 of the Missouri Constitutien {the
Hancock Amendment) requires the state to fund any new activity
Or =Eervice or any ingrease in the level of an activity or
gservice beyond that which had been required of the counties
by law in fiscal year 19%B0. In our opinicn each budget
Tequest presented here represents either a new activity or
an increased level of activity and, as such, is prohibited
by Hancock. Because the majority finds that only the
requests for attorneys' fses have been established as reascnably
necessary we willl conly specifically addrese those items,

Ir. the past st. Louis County has paid private attorneys
who have represented the Cirecuit Court in litigation against
the County, However, the record indicates that the amount
of the fees reguested this year far exceeds anything advanced
in past fiscal years. 1In fact, this vear's total reguest
tar the firm of Husch, Eppenberger, Donohue, Elscn & Corpfeld
exceads the sum total of decumented I'equests for the years
1976 through 1984.

We don't have a ready definition of "increased level uf

activity”, but we know it when we see it. It is obvious



that this is an increase which the Hancock Amendment wes

gnacted to protect counties against. Boone County Court v.

State of Missouri, 63] 5.W.2d 321, 325 (Mo. banc 1982 .

Furthermore, it is clear to us that the Cirenit Court is= =
state agency. Our Supreme Court has previouzly declared the
St. Louls Board of Police Commissioners to be a state agency

for the purpoees of Hancock. State ex rel. Sayad v. Zych,

b42 5.W.2d %07 (Mo. bane 1982}). The Circuit Court here
bears many similarities to the Police Board., Both perform
state functions, hoth have primarily been funded by the
respective local governments, both have similar budgetary
processes. McNeal v, Roach, 520 8.W.2d 69 {Mc. banc 1975).
The conatraints of Sayad should be applied to the circuit
courts as well as to the Police Board.

The Circuit Court has requested not only payment for
the court's attorncys in the civil rights litigation ever
the past several years, but payment for Judge Corrigan's
perscnal attorney in the Goodwin case. Judge Corrigan
retained this attorney after turning down arn offer of
representation by the County. We cannot see how this can be
viewed as anything but 2 personal benefit to the Judge who
is a state employee. Bs such, it should be funded by the
State. 478,023 RS5Mo Supp. 1983. The court as a state
agency cannot mandate payment from the county.

Sincs the Hﬁncock Amendment became law, we have had a
whole pew ballgame in this state, State agencies and state

erpleyees can no longer expect to mandate additicnal
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financial responsibilities for the counties. It iz time

we all plaved ball by the new rules.

Honorable Douglas Halle
Honorable Gene Buckstep
Honecrable Archie MeGee

1

We, however, agree with the majority in observing that
the Finance Commissian is in no way mandating payment of
anything here. Our function is to determine the reasonsablensss

of the circuit court's budget reguest. It is the court itgelf
which helds the power to mandate payment after we have
established the reasonable necessity of the request,
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