JUDICTIAL IFINANCE COMMIESION
State of Missouri

In re Circuit Court Budget of the 21st Judicial Circuit of the
Etate of Misaouri

St. Louls County, Missouri, et al.,
Fetitioner,
Mo, B5-D0OGS

vs'

Judicial Circuit Weo. 21, St. Louis

)
)
}
)
)
}
}
County, et al.., }
3
}

Respendent.

STATEMENT OF THE CASE, FINDINGS OF FTACT,
CONCLUSIONS OF LAW AND DECISION

BTATEMENT OF THE CASE

Thig matter appears before the Judicial Finance Commission upon 2
conplainl filed oo January 18, 1985, by St. Louis County, Petiticner
hearin, secking the determination that the County is not legally
ubligated to provide the funds for attorneys' fees requested by tho
Civeounit Court.

Fursuant to § 50.640.2 REMo Supp. 19%B4, a settlement gonference
was heid on February 11, 1985, at the 5t. Louis County Government
Center, Clavton, Missouri, with Commission memker, Honorable Floyd
Me-Bride, in attendance, There was no resclution of the issue at that
time.

Frior to the cunference,.Mr. F, William MeCalpin af the firm of
Lewis and Rice petitioned the Commission for leave to intervenc. Such

permission was granted.



Following written notice to the parties and intervensor, a
hearing was held on April 12, 1235, at the Supreme Court Building,
Jefferson City, Missouri. At the hearing, Petitioner was represented
by Thomas Wehrle, St. Louis County Counselor, Mr., McCalpin presented
hisz own case. Judge Robert Campbell, newly elected Presiding
Judye of the 215t Judicial Circuit also entered an appearance znd

testified before the Commizzion.

FPINDINGS CF FACT

i, Fetitioner St. Louls County, ﬁissouri, ie a body corporate
and politic and a county of the first class of the State of Misscouri,
operating under a charter form of government adopted pursuant Lo
the provisione of Artigle VI, Section LB of the Constitution of
the State of Miasouri. Petiticner Gene McHary is the duly eslected
and acting County Executive of 5t. Louls County, Missouri. The
other petitioners are the duly elected and acting members af the
County CUeouncil of St, Leouls, Missouri,

2. Respondent 2lst Judicial Circuit of St. Louis County is
the Cireuit Court of St. Louis County [(the "Circuit Court),
comprising 20 circuit judges and 13 asscciate Jjudges. The individual
respondents are respectively the duly appointed and acting circuit
judges and associats circuit judgee of the 21st Judieial Circuit,

3. Intervencr F. William McCalpin was the attorney wha
represented Presiding Judge William Corrigan and other circuit
judyes in the legal proceedings brought against them by 12 of the

13 associate circuit court judges.
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4. On June 8, 19684 the 21lst Judicial Circuit Court wvored
en banc to make certain changes in the Local Court Rules of the
21st Judicial Circuit. The changes concerned clection of the
Presiding Judge and the supcrvision of files and docketing
Pracedures.

L. On June 25, 1984, the associate cirouit judges filed a
petition for writ of prohibition in the Misscuri Court of Appeals
for the Eastern District challenging the amendments te the Local
Court Rules of the 21st Circuit and naming Judge Corrigan, Robert
ruhland and Ravmond Clifford, Cirecuit Clerk, as respondents. The
Fasterss District ordered the matter transferred to the Supreme
Court.

5. The associate circuit court judges subseguently filed a
petition for declaratory judgment in the Eastern Distriect Court of
Appeals, naming 20 circuit court judges, including Judge Corrigan,
as respondents. This cause was alsc transferred to the Supreme
Court by tho Eastern District.

7. Im July, 1984, a petition for injunction and declaratery
“pdgment was filed by the associate circuit judges, naming 13
cirpuit Jjudges, including Judae Corrigan, as respnndcnts..

&. 0On July 27, 1984, plaintiff asscciate circuit judyes
tiled a motion for a temporary restraining crder and preliminary
injunction.

. Attempts were made to move this entire dispute to the
Supreme Court in the exercise of its original injunction, under
the supervisory autherity conferred by Artiele Vv, Sections 4 and 8

nf the Misscuri Constituticn. The attempts were unsuccessful.
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19. In .June, 1984, Judge Corrigan mede demand on the County
counselor's office to represent him in the writ Eroceedings and to
defend him and the circuit judyes named as rospondaents in the
nther actions penpding against them., The Counselor refused the
regquest, as he had refused the request of the associate circuit
judyes tu represent them in bringing thease actions, on the grounds
that it was an internal "sguabble".

1l. Judge Corrigan reguested representation from the Lttorney
General's office to defend the writ and the suit for declaratory
Judgment., The decision of the Deputy Attorney General was Lo deny
representation on the grounds that the suits were an "internal
matter...there was no statutery obligation to represent the judges "

l2. Judge Corrigan then retained F. William McCalpin ¢f the
firm of Lewis and Rice with the understanding that Mr. ¥cCalpin
would look only to the county for payment of his fee&, not indi-
vidually to the judges who were to be his clients.

13, Line Item 2011 in the Cireuit Court's buodget ig for
Professiconal Services. The description of that Tine item limits
rayments from that account to psychiatrists, Interpreters and
guardians ad litem,

1d. Attorneys' fees have never hosn included in Line Item
201l. In the past, payment of fees has been accomplished by a
special reguisition at the time the final bill for services is
rendered.

5. The normal procedure for procuring payment of a funding

request in 5t. Louls County iz to make 2 reguisitjon to the
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Accounting Department, which will be referred to the Budgsat OFfice
to determine 1if it is appropriate. Final approval or disapproval
is made by the Director of Administraticn,

16, NWo reguest has booti made of the Accounting Department to
rav the fees in guestion.

17. The proposed 1985 hudaget reguest for the 21st Joudicial
Cireuit was firet submitted to the County in early August, 1%84.

18, On November 14, 1984, Judge Corrigan reguestesd that
520,000.00 be added to the proposed 5176,000.00 balance in Account
2011, Frofessional Servicesz, to cover attornevs' fees incurred by
Mr. MeCalpin.

19. ©On November 16, 1984, the Circuit Court en banc voted to
reccommend inclusion of an additionzl 520,000.00 in Account 2011,
but the amount was to be divided as follows: "510,000.00 for Mr.
McCalpin for services already rendered and 510,000.00 for fees
resulting in other litigation which may be filed against the Cour:
ernl banc".

20. The State Lecal Expense Fund, § 105,711 ESMo Supp. 1984
et seq, was enactec intec law, replacing the State Tort Defense
Fund, on September 28, 1983.

21. The present Attorney General has not yet taken a position
on coverage of the State Legal Expense Fund or representation
under it,

22, The Uffice of Administration, which helped tc draft the
the legislation which created the State Legal Expense Fund, confirms

that that legislation specifically contemplated payment of amounts
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other than damage claims. The use of the terms "claims or judgment”
was intended to enable the Fund to be used to pay attornoys' fees
in proceedings such as injunction actions where no claim for

dctual money damages had hkeen twadse. However, the situation of
paying attorneys' fees for a state officer, not represented by the
Attorney General, was hot specifically cantemplated at the time of
drafting because, in the usual case, the Attormey General would bo

handling representation of the officer.

CONCLUEICNE OF LAW

I.

The Judicial Finance Commisgsion has jurisdiction over this
proceeding pursuant to Secticn 477.600 RS5Mo Supp. 1584 which
provides that the Commission shall examine Lhe budget recuest of
the Cirouwlt court upon the petition of the county governing body
and issee a written opinicen, stating the concinsisns of the
Commissicn as to the reasonableness of the circuit court budget
request.

IT,

Bection 476.270 REMo 1978 provides as follows:

All expenditures accruing in the circulit courts,
excent salaries and ¢lark hire which is payable by the
state, excopt all cxpenditures accruing in the munici-
pal divisiong of the circuit court, and except as
otherwise provided by law, shall be paid out cof the

treasury of the county In which the court is held in
the same manner aa other demands. (Emphasis added}.

iII.

Article X, Section 21 of the Misscuri Constitutien provides:
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The state iz hereby prohikited from reducing the
state financed proportion of the costs of any existing
activity pr service required of counties and other
pelitical subdivisions. & new agtivity Or service or
an increase in the level cf any activity or service
beyond that regquired by existing law shall not be
reguired by the general assembly or any state
agency or counties or other political subdivisians,
unless a state appropriation is made and disbursed to
pay the county or other political subdivision for any
inoreazeas oosts.

Iv.
Section 105.711 EBMy Supp. 1984 provides in part:

1. There is hereby created a "State Legal Expense
Fund" which shall regplace the "Tort Defense Fund" and
which shall consist of moneyvs appropriated to the fund
by the general aszembly and monavs otherwizs credited
to such fund pursuwant to scctioh 105.716.

2. Moneys in the state legal expense fund shall
b2 available for the payment of any claim or any amcunt
recuired by any final judgment rendered by a court af
competent jurisdicticon against:

(i} The Btate of Missouri, or any agency thereof,
purspant to section 537.4600, RESMo; or

(2! Any offijicer or employce of the atate of
Missouri or any agency thereof, including, without
limitation, elected officials, appeintesc, members cf
statc boards or commissions and members of the Missouri
national guard upon conduct of such officer or emplovee
arising out of and performed in connection with his or
her official dutiases on behalf of the state, or any agency
thereof, provided the moneys in this fund shall not ke
available for pavmeni of claims made under Chapter 287,
A5MG.

V.
Secticon 105.716 ESMo Supp. 1984 provides, in part:
Any investigation, defense, negotiation, or compromise

of any claim covered by sections 105.711 to 105.726 shall
ke conducted by the attorney general.
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Vi,

The Intervenor in this cause, the attorney whose fees are at
istue, has an interest in these proceedings differont from that of
the general public. Judicial Pinance Commission Bule of Practice
and Procedure 12,09,

L

The issue before the Commiasion, the payment of eircuit
Judges attorneys' fees for defense of legal actions pertaining to
the administration of the circuit court, can be rafined inte
three questions: First, whether legal representation for certain
circult judges to defend against sults involving the constitutionslity
of adminjstrative procedures in the ¢ircuit court, the construction
of statutes and the determination of the authority of a presiding
circuit judge is necessary f[or the Zunctioning of the circuit
court. Second, if representaticn is found to be necesaary, whether
the resulting attorneys' fees "shall be pald cut of the treasury
of the county in which the court is held...." § 476.270 RSMo 1978,
Third, whelher, if found to be the type of necesesary expenditure
tracitionally funded out af the county treasury, whether this is
now prohibited by Article X, Section 21 of the Missouri Constitutien,
the Hancoack Amendment.

As to the question of the necessity of legal representation
v0 the functioning of the circuit court, we are guided by the
recent Supreme Court ruling on the reasonableness of other attorneys'
tees for the same circuit in a previous budget vear: 'ewpenditures

arising from a lawsunit that results from the exercise of Judizial
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avtherity and discretion are proper expenditurez of the circuit

court." In re The 1%H4 Budget for the Circuit Court of 5t. Louis

County, Missouri, 687 S.w. 24 E%6, 201 (Mo banc 1985).

The lawsuits which triggered the zttorneys' fees in the cause
before the Commission involved the walidity af the Constitution
and statutes of the State of Misgouri. Each of the several actions
filed during the surmmer of 1384 required a determinaticn of whether
certain local court rules of the 21st Circuit comported with
applicable constitutional and statutory provisions. The Supreme
Coeurt, in ultimately deciding these issues, clarified the function
and impertance of local court rules:

"[B]l¥ local rule, not inconsistent with the Constitution,
Supremes Court rule or statutes, a circult court may provide,
inter alia, for procedures for the administrative, budgetary,

accounts, records and personnel workings of the entire circuait
gcourt and its divislcns..."

"...the presiding judge possesses a substantial wariety
ol powers... [however] local rules adopted by a majority of
the cirguit judges may direct how these powers are to be
implemented. .. [Plhe presiding judce in exercising the admini-
strative powers must abide by the local court rales as adopted
by the circuit judges.”

Gregory v. Corrigan, 685 S.W. 24 840, 943 (Mo bane 1985)].

Fetltioner contends that because both plaintiffs and respondents
in the litigation were judges from the sare circuit and the issues
invalved the internal workinags of the court, the matter was mercly
an internal "sguabkbble" for which legal representaticon and the
attendant fees are not justified, We cannot agree. The subject
matter of the litigation went tc the very heart of the operation
of a court. What more logical parties to any such action than the

judges of that court? Furthermore, while we are aware thet the
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Supreme Court's supervisory powers raise the option of
administrative consideration of the dispute ané that the
{lourt has recommended, in thc future, that disputes of this
sort be presented to the Supreme Court in the first instance,
we note that the Supreme Court has not foreolosed the
"application of reqular judicial processes" in situationgs

such as this. Gregory v. Corrigan, Id. at 2. Furthermore,

the Supreme Court's own actionsg in handling this matter have
sanctioned the use of litigation in determining the validity of
these local court rules.2

We must cenclude that the formulation and adopticon of walid
court rules are essential to the functioning of a circuit court
and therefore, that defense expensss incurred in litigation

invelving challenges to those rules are necessary amnd proper

expenditures of 3 circuit eourt.

VII.

Having determined that these fees were necessary to the
operation of the circuit court, we now address the question of
responsibllity for their Funding.

intervencr McCalpin relies on § 476.270 ESMe 1878 to contend
that the county is responsible for payment of these fees, as it
is for all ewpenditurcs of the circuit court. However, we are
mindful that that gtatute specifically exempis out situations

"as5 otherwisc providea by law". Since the Passage into law of the

2This Commission not only heard testimony that attempts to
have the Supreme Court handle the caze under its supervisory powers
were unsuccessful, but alse notes thab the Court itself appointed the
trial Jjudge who finally heard the cace.
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State Legal Expense Fund, § 105.711 RSMo Supp. 1384 et seg.,
provision for payment of legal expenses would seem to fall four-
sguare into this exception.

In determining Lhe issue before us we are mindful that

statutery construction ig a matter of law. Staley v. Miescuri

Director of Revenne, 623 5.W. 24 246 [Mo. 1981). In reviewing and

seeking to harmonize the statutory law in this case, we do not
attempt to usurp the role of a court but only to determine the
reasonableness uf the demand made on the county budget here in as
thorough a fashion as possible.

Wwhen studying legislation to determine the intent of the
lecizlature, in requiring counties to fund most of their circuit
court expenditures, we will consider similar or related subject
matter where such related statutes shed light upon the meaning of
the statute in gquestion, even though such statutes are found in
different chapters and were enacted at differant times, Weber

v. Missouri State Highway Commission, 63% 3.W. 2d 325 (M. 1982).

Provisions of a statute having special application to a particular
subject will be deemed a qualification to ancther statute general

in its terma. City of Raytown w. Danforth, 560 5.W. 2d 846 (Mo.

197%7).

Section 105.711.2 establishes that " [mloneys in the state
legal expense fund shall be available for the payment of any claim
or any amount required by any final judgment rendered by & court
of competant juriséietion againgt...any officer or employee of the
State of Missouri,.. upon cenduct of such officer or employee

arising out of an? performed in connection with hisg or her official
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duties on behalf u? the state..."

Secticn 105.716.1 RSMo Supp. 1984 goes on to say that " [alny
defense of any claim covered by the 5State Legal Expense Fund
shall be conducted by the attorney gepneral....”

These sections of the State Legal Fxpense Fund would seem to
demonetrate an intent on the part of the legislature to no longer
reguire counties to shoulder the specific responsibilities of
maying any judgment entered against state officials such as judges,
cr 0fF providing for their legal representatic:rn.3 The Fund was in
full fecrce and effect at the time Judge Corrigan regquested legal
representation from the Attorney Genoral's office. Testimony
hefore this Commission established that the Fund coverage was not
limited to suits for money damages but, that the drafters definitely
contesnplated a rmuch broader uvnbrella of CGVEragE.4 The litigation
for which Judge Corrigan scught to be defended included a writ of
prochibition and swite for declaratory judagwent. Hot only Judge
Corrigan but other state emplovees were named defendants. The
issucs in the case presented guestions of statutoery interprotation
and c¢laims of constitutional vicolations. That the plaintiffs were
al=o state emploveea=--“udges of the zame circuit--would not seem to

necessarily imply frivolousness nor should it fatally taint the

3'I‘his conclusion is not inconsistent with our finding that
attorneys' fees for representing Judge Corrigan and the court, which
were regquested in 1984, were reasonable and necessary. At the time
those attorneys were retained and their legal fees were incurred, the
State Legal Expense Fund was not the law. In re 1984 Budget for the
Circuit Court of 5t. Louis County, 687 5.W. 24 at 900.

4In support of this arguuent, we note that the name of this Fund
was changed from State Tort Defonse Fund o State Legal Expensc Fund.
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proceedings. Were a state employvee to sue his or her supervisor
for some form of job discrimination or haragsmant, the contention
that the matter was merely an "internal squabble" cotld not be
considered a viable excuse for denying coverage.

We must conclude that the legislature intended to remove the
financial burdens arising from lawsuits against judges from the
local governing bodies and have the state assume responsibilities,
including the that of legal representation. Therefore, the
inclusion of this item in that pourticn of the court's budget which
is funded by the county is not necessary.E

IX.

Having found that the regquest for attorneye' fees is not
reasonable under the law, we need not reach the suestion of the
applicability cf the Hancock Amendment. There is alsc ne need to
address the propriety of the neans used ta contract For legal
services here. See In re The Budget of the Circuit Court of St.

Leuis County, 687 5.W. 2d at 299,

SWe do not wish to preclude the passibility that a court and
a local government may aygree to the funding of a2 line item for legal
representation in a court's budgot. We only addrezs here the
aituation where a county objects to such an item.
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DECISTON

Payment of defense expenses incurzed in litigation involving
challenges to local court rules is a necessary and proper expenditure
for a circuit court., However, 5t. Louis County iz not reguired to
fund this type of Expendituré because the lenislature has nowl

provided another means of funding, The State Legal Expense Fund.

Dated thtis 4t

Dy f59nsr

Honorakble Robkert G. Dowd, Chairman

day of June, 1985

Honorable Douglas Hadle
Honorakble Byron L. Kimder
Honorable Ralph Krodinger
Henerable Flovd McBride
Haonerabkle Archie Molee
Honorable John M. Yeaman
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