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IN THE CIRCUIT COURT OF CLINTON COUNTY, MISSOURI

WILLIAM KEMPER, et al., )
)
Plaintiffs, )
) Case No. 09CN-CV00333
v, )
‘ )
PRIME TANNING CORP., ¢t al., ) [F 0 L [E @
)
Defendanits. ) APR - 22010
* DEFENDANTS’ MOTION TO TRANSFER VENUE  , MOLLY LUNGSTON
AND SUGGESTIONS IN SUPPORT
L TION

Pursnant to Missouri Rule of Civil Procedute 51.045, Defendants Bums & McDonnell
Engineering Company, Inc. and Elementis LTP L.P. move 1o transfer venue on the basis that, for
Plaintiff Janet Lasher, venue is not proper in Clinton County. In support of their motion,
defendants submit the following suggestions in support.

..  SUGGESTIONS IN SUPPORT
A.  Venue for Plaintiff Janet Lasher Is Not Proper in Clinton County.

The controlling venue statute for this lawsuit is Mo. Rev. Stat. Section 508.010.4, which
provides that: “[n]otwithstanding any other provision of law, in all actions where there is any
count afleging a tort and in which the plaintiff was first injured in the state of Missouri, venue
shall be in the county where the plaintiff was first injured by the wrongful acts or negligent
conduct alleged in the action.” In Plaintiffs’ First Amended Petition (*Petition"), which contains
counts alleging a tort, Plaintiffs state that “Plaintiff Janet Lasher is a resident of Gallatin, Daviess
County, Missouri.” (Petitibn 11 3). Plaintiffs further state that the land application of fertilizer
that they claim caused their alleged injuries occurred in four Missouri counties: Andrew,

Buchanan, DeKalb, and Clinton. (Petition § 19). Although the Petition includes a conclusory
1
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statement that venue is proper because “plaintiffs suffered injurious exposures in Clinton
County, Missouri '_"’” there are no factual allegations in the Petition that would indicate that Ms.
Lasher has any connection to Clinton County. much less that she claims to have been first
| injured in Clinton County. Therefore, from the face of the Petition, venue in Clinton County
appears improper for Plaintiff Janet Lasher. |
Under Missouri Rule of Civil Procedure 51.045(a), “an action brought in a court where
venue is improper shall be transferred 10 a cowmt where venue is proper if a motion for such
transfer is timely,' filed," This motion was timely filed as it was filed within sixty days of service
on the parties secking transfer of venue. Id. Accordingly, Ms, Lasher's claims must be
transferred to the court where venue is proper. Ses also Mo. Rev. Stat. § 476.410 (case filed in
wrong venue shall be transferred to any court in which it could have bgen brought).

B. Neither Joinder Nor Consolidation Can Be Used fo Overcome Improper
Yenue,

Atrempting ro join Ms, Lasher’s cause of action with the cause of action of Plaintiff
William Kemper does not provide venue where none existed before. State ex rel. Turnbough v.
Gaermer, 589 S W.2d 290, 292 (Mo. banc 1979) (joining s¢parate causes of action does not
create venue where it would otherwise not have existed because venue cannot be “established or
limited on the basis of the Rules of Civil Procedure™). Likawise, improper vanue cannot be
cured through consolidation. Under Missouri Rule of Civil Procedure 66.01(b), “civil actions
involving a common question of law or fact [thar] are pending before the court” may be
consolidated, (emphasis added). Here, Ms. Lasher’s cause of action will not be “pending before”

this Court once it has been transferred to the proper venue and therefore cannot be consolidated
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with another action in Clinton County.'

Because defendants have filed a timely motion to transfer venue, the Court’s only proper
action as to Ms. Lasher’s claims is to transfer Ms, Lasher’s cause of action “to a court where
venue is proper.” Mo. R. Civ. P. 51.0485; see¢ also State ex rel. Kansas City Southern Ry. Co. v.

Nixon, 282 8.W.3d 363, 365 (Mo. banc 2009) (trial courts have “ministerial duty to transfer
cases 1o correct venues™). At this time, based on the Petition, Ms. Lasher has not demonstrated
where venue is proper since Ms. Lasher alleges only that she lives in Daviess County (Petition |
3) and that the land application at issue occurred in Andrew, Buchanan, DeKalb, and Clinton
Counties (Petition 9] 19). Thus, she does not provide sufficient information to establish proper
| venue. Under Rule 51.045(b), in the event that proper venue cannot be determined based on the

Petition, the Court “may allow discovery on the issue of venue” before ruling on a motion to

transfer venue.

o  CONCLUSION

For the foregoing reasons, Defendants Burns & MecDonnell Engineering Company, Inc.
and Elementis LTP L.P, respectfully request that the Court issue an order (1) transferring the
cause of action of Plaintiff Janet Lasher to a court where venue is determined to be proper and
(2) directing Plaintiff William Xemper to amend his pleadings to conform to this ansfer by

removing references to Plaintiff Janet Lasher. -

! Defendants dispute that Mr. Kemper's and Ms. Lasher’s causes of action involve a
common question of law or fact, but this issue nced not be reached because Ms, Lasher’s
cause of action is not properly pending before this Court.
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George E. Wolf Mo. Bar #35920
Christopher M, McDonald  Mo. Bar #39559
Shook, Hardy & Bacon LLP
2555 Grand Blvd,
Kansas City, MO 64108
(816) 474-6550

- (816) 421-5547 (fax)

ATTORNEYS FOR DEFENDANT
BURNS & MCDONNELL

Hlliam G. Beck Mo. Bar #26849

7~ Douglas R. Dalgleish Mo. Bar #35203

Robert G, Rooney Mo, Bar #43381

Lathrop & Gage LLP

2345 Grand Blvd., Suite 2200

Kansas City, Missouri 64108

(816) 292-2000

(816) 292-2001 (fax)

ATTORNEYS FOR DEFENDANT
ELEMENTIS LTP L.P.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was mailed, by U.S. Mail postage prepaid,

this 2™ day of April, 2010, to:

Thomas P. Cartmell

Brian J, Madden

Thomas L. Wagstaff

Wagstaff & Cartmell LLP
4740 Grand Avenue, Suite 300
Kansas City, MO 64112

Thomas V., Girardi

Girardi Keese

1126 Wilshire Blvd.

Los Angeles, CA 90017-1904

Stephen Griffin

W. Mitchell Elliott
Troy Dietrich

Griffin Dietrich Elliott
416 N. Walnut
Cameron, MO 64429

ATTORNEYS FOR PLAINTIFFS

W.C. Blanton

Stephen J. Torline

Derck T. Teeter

Husch Blackwell Sanders LLP
4801 Main Street, Suite 1000
Kansas City, MO 64112

ATTORNEYS FOR DEFENDANT

NATIONAL BEEF LEATHERS,

LLC
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R. Dan Boulwace
Todd H, Bartels
Seth C. Wright

Polsinelli Shughart PC
3101 Frederick Avenue
St. Joseph, MO 64506

Dennis J. Dobbels
Polsinelli Shughart PC
Twelve Wyandotte Plaza
120 W. 12th Street
Kansas City, MO 64105

ATTORNEYS FOR DEFENDANTS
PRIME TANNING CORP,,

PRIME TANNING CO,, INC,,
AND WISMO CHEMICAL CORP.

ENGINEERING COMPANY, INC,
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