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Demarco McCrady (Movant) appeals the denial of his Rule 29.15 motion for post-conviction
relief following an evidentiary hearing. Movant claims the motion court clearly erred in denying his
motion because his trial counsel was ineffective for (1) failing to make an objection based on an
alleged violation of the Fifth Amendment privilege against self-incrimination; and (2) failing to request
a lesser-included offense instruction for second-degree assault.

AFFIRMED.

Division Il Holds:

1) The motion court did not clearly err in finding that trial counsel was not ineffective for
failing to object and challenge the trial court’s ruling requiring a State’s witness to testify
because the Fifth Amendment privilege against self-incrimination is personal to the witness
and Movant had no basis on which to complain.

2) The motion court did not clearly err in finding that trial counsel was not ineffective for
failing to request a lesser-included offense instruction for second-degree assault because the

decision not to request the instruction was reasonable trial strategy and counsel had no duty
to request an instruction that would undermine the defense theory at trial.
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