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David A. McNeal (“Movant”) appeals the judgment denying his Rule 29.15" motion for
post-conviction relief. In 2008, Movant was convicted of second-degree burglary and stealing
for the theft of a drill from an apartment he entered. He has an extensive criminal history, such
that he was prosecuted as a prior and persistent offender, subjecting him to an extended term of
imprisonment if convicted of a felony. At Movant’s trial, trial counsel effectively conceded
Movant’s guilt of trespass, but failed to request the lesser-included instruction for trespass to
submit this misdemeanor alternative to the jury. In his Rule 29.15 motion for post-conviction
relief that is the subject of this appeal, Movant asserts his trial counsel was ineffective for failing
to request a lesser-included instruction on trespass, which might have shielded him from a felony
conviction and an extended term of imprisonment. The motion court denied Movant’s motion
after an evidentiary hearing.

REVERSED AND REMANDED.

Division Three holds: The motion court clearly erred in denying Movant relief because
(1) under the circumstances of this case, trial counsel lacked an objectively reasonable strategic
reason for failing to request a trespass instruction; and (2) had a trespass instruction been
submitted, a reasonable probability existed that the outcome of the trial would have been
different and the jury would have acquitted Movant of burglary. Accordingly, we reverse the
motion court’s judgment and remand for a new trial.
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