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 The defendant customer appeals from a judgment in the plaintiff supplier's lawsuit to 
recover damages for breach of contract. 
 
AFFIRMED; REQUEST FOR ATTORNEY'S FEES ON APPEAL REMANDED. 
 
Division One Holds: 
 

1. That the customer's contract with a third party would not be renewed at the end of its one- 
year term was a reasonably foreseeable risk at the time the customer entered into a 
contract with the supplier.  The occurrence of such a reasonably foreseeable event does 
not excuse performance or suspend a contract unless it is expressly stated in the contract.  
This requirement is not satisfied by language in the contract that provides for suspension 
of the contract for "causes beyond [the parties'] control."  The catch-all phrase in the 
clause suspending performance in the event of "strikes, lockouts, and causes beyond 
Customer's or Supplier's control" does not cover the non-renewal of the customer's 
contract with a third party because the non-renewal was foreseeable and was not 
expressly listed.  In this situation, the law presumes that the customer assumed the risk of 
non-renewal. 

 
2. The customer did not plead facts in support of its affirmative defense that the supplier 

was first to breach, and the issue was not tried by consent. 
 

3. The trial court did not clearly abuse its discretion in computing the amount of attorney's 
fees awarded to the supplier. 
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