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Overview: An insurance company appeals the circuit court’s judgment that the company
wrongly refused to defend its insured against a class-action lawsuit and was liable to indemnify
the insured by paying the settlement amount plus interest. In a unanimous decision written by
Chief Justice Mary R. Russell, the Supreme Court of Missouri affirms the judgment.

Facts: Hotel proprietor HIAR Holding LLC sent unsolicited advertising facsimiles, and the
recipients brought a class action lawsuit alleging HIAR violated the federal telephone consumer
protection act. Columbia Casualty Company, HIAR’s insurer, refused to defend HIAR, claiming
the class’ allegations were outside its policy provisions. HIAR defended the suit, settled with the
class, and assigned the class’ claims against Columbia Casualty and any other insurer. The class
filed a garnishment action against Columbia Casualty, which sought a declaratory judgment
clarifying its duties to defend and to indemnify the class claims. The trial court found that
Columbia Casualty owed HIAR a duty to defend and that it acted unreasonably and in bad faith
in refusing to defend HIAR. The trial court granted the class’ motion for summary judgment,
finding Columbia Casualty had a duty to indemnify for the full settlement amount plus interest.
Columbia Casualty appeals.

AFFIRMED.

Court en banc holds: Columbia Casualty’s wrongful failure to defend HIAR precludes its
complaints that it is not liable to indemnify HIAR for the settlement amount. An insurer that
wrongly refuses to defend its insured against a lawsuit is liable for the underlying judgment as
damages flowing from the breach of that duty. Statutory damages under the federal act are not in
the nature of fines or penalties and, therefore, are not outside the scope of coverage. HIAR’s
insurance policy provisions included coverage for advertising injury, which includes offenses
committed in the course of advertising materials that violate a person’s privacy rights — the basis



for the class’ claims. The trial court correctly found that HIAR did not send the junk faxes
intending to injure the recipients or violate the TCPA, which would make the policy’s coverage
inapplicable. The trial court did not err in holding that HIAR’s policy limits did not matter and
that Columbia Casualty is not entitled to a reassessment of the reasonableness of the settlement
because the underlying judgment in the class action specifically found, after a hearing, that the
settlement was fair, adequate and reasonable.



