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Overview: In a case sent back from the United States Supreme Court, a former federal employee
argues a new federal regulation does not mean that a federal act preempts Missouri law
prohibiting subrogation of the proceeds of the employee’s settlement of a personal injury lawsuit.
In a decision written by Judge Richard B. Teitelman and joined by four other judges, the
Supreme Court of Missouri reverses the circuit court’s judgment in favor of the insurance
company and remands (sends back) the case. A federal office’s rule interpreting the federal act
does not change either the text of the federal act’s preemption clause or the fact that the federal
act’s preemption clause does not express Congress’ clear and manifest intent to preempt
Missouri’s anti-subrogation law. There is no binding precedent requiring courts to afford
dispositive deference to an agency rule defining the scope of an express preemption clause.

In an opinion joined by five other judges, Judge Paul C. Wilson concurs in result. As stated in his
separate opinion in Nevils I (this Court’s prior opinion in this case), he would hold the federal
statute’s attempt to give preemptive effect to the provisions of a contract between the federal



government and a private party is not a valid application of the supremacy clause of the federal
constitution and, therefore, does not displace Missouri law.

Facts: This is the second time this case has come before this Court. Jodie Nevils was a federal
employee with a health insurance plan covered by the federal employee health benefits act.
Nevils sued Group Health Plan Inc. (now Coventry Health Care of Missouri Inc.) and ACS
Recovery Services Inc. after they enforced a subrogation lien against the proceeds from Nevils’
settlement of a personal injury claim. Nevils alleged the subrogation lien violated Missouri law
prohibiting the subrogation of personal injury claims. The circuit court entered summary
judgment (judgment on the court filings, without a trial) in favor of Coventry and ACS, holding
that the federal act preempts state anti-subrogation law. On appeal (Nevils 1), this Court reversed
the judgment, holding that the federal act’s preemption clause did not preempt Missouri anti-
subrogation law. The federal office of professional management subsequently promulgated a
formal rule providing, in part, that an insurer’s rights and responsibilities pertaining to
subrogation under any contract under the federal act are effective notwithstanding any state law
relating to health insurance or plans. On further appeal, the United States Supreme Court vacated
this Court’s decision and remanded the case for this Court to determine whether the federal
office’s new rule establishes that the federal act preempts Missouri’s anti-subrogation law.

REVERSED AND REMANDED.

Court en banc holds: The federal office’s rule does not alter the fact that the federal act’s
preemption clause does not express Congress’ clear and manifest intent to preempt Missouri’s
anti-subrogation law. The text of the federal act’s preemption clause remains unchanged. To
reverse course from its holding in Nevils I, this Court would have to hold that the federal office’s
rule is dispositive as to Congressional intent to preempt state law. Absent binding preference
from the United States Supreme Court requiring such deference, this Court declines to afford
dispositive deference to an executive agency’s interpretation of a statutory preemption clause.
The United States Supreme Court has held that, to determine whether federal law preempts a
state statute, the sole task is to ascertain the intent of Congress. There is a strong presumption
against preemption unless it is the clear intent of Congress to preempt state law. When two
plausible readings or a statute are possible, courts must accept the reading that disfavors
preemption. The United States Supreme Court has noted that the preemption clause of the federal
act here is subject to plausible, alternate interpretations. Following distinctions noted by prior
United States Supreme Court decisions, this Court concludes there is no binding precedent
requiring courts to afford dispositive deference to an agency rule defining the scope of an
express preemption clause. Accordingly, this Court declines to hold the federal office’s rule
conclusively resolves the ambiguity in the federal act’s preemption clause.

Opinion concurring in result by Judge Wilson: As stated in his separate opinion in Nevils I,
the author would hold the federal statute’s attempt to give preemptive effect to the provisions of
a contract between the federal government and a private party is not a valid application of the
supremacy clause of the federal constitution and, therefore, does not displace Missouri law.



