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Overview: A plaintiff in an underlying personal injury suit seeks a writ prohibiting the circuit
court from requiring an individual whose designation as an expert witness had been withdrawn
from being deposed by the defense. In a unanimous decision written by Judge Richard B.
Teitelman, the Supreme Court of Missouri makes permanent its preliminary writ. The expert’s
opinions and conclusions are protected from discovery because the plaintiff did not waive the
work product doctrine by designating the individual as an expert witness, nor was there any
disclosing event that waived the work product doctrine.

Facts: Jason Malashock sued Chesterfield Valley Sports Inc., alleging he was injured when his
utility terrain vehicle overturned and its roof failed. He designated four expert witnesses
expected to testify at trial, including Herbert Newbold. His designation stated the nature of
Newbold’s expected testimony but did not disclose Newbold’s analysis or conclusions regarding
any issues in the case. About two weeks later, Malashock notified defense counsel that he was
rescinding his endorsement of Newbold as an expert witness. The defense then sought to depose
Newbold. The circuit court granted the defense’s request, finding Malashock had waived the
protections afforded by the work product doctrine by designating Newbold as a defense.
Malashock seeks relief from this Court.

PRELIMINARY WRIT MADE PERMANENT.

Court en banc holds: Because there was no disclosing event that waived the work product
doctrine, Newbold’s opinions and conclusions are protected from discovery by the work product
doctrine. This doctrine precludes discovery of the mental impressions, conclusions, opinions or
legal theories created or commissioned by counsel in preparation of litigation. To waive this
doctrine with respect to Newbold, Malashock had to relinquish the doctrine’s protections
intentionally by disclosing Newbold’s opinions or conclusions regarding the underlying case.
Designating an expert as a trial witness does not waive the work product doctrine irrevocably.
Rather, it is not waived until there is a “disclosing event” — an actual disclosure of the expert’s
opinions and conclusions. Malashock withdrew Newbold’s designation as an expert well before
trial and before there was any disclosure of Newbold’s reports, opinions or conclusions.



