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Robert F. Przybylski and Bonnie D. Przybylski filed a petition seeking a 

declaration that they acquired title by adverse possession to a disputed parcel of 

land and, additionally, requested a judgment for ejectment and damages.  The 

disputed parcel was voluntarily conveyed by dedication to Andrew County in 1978 

for the purpose of establishing a public road.  The Przybylskis contend that a public 

road was later established in 1978 pursuant to an order of the county court under 

section 228.080, RSMo 1969, and subsequently abandoned by the county 

because the disputed parcel was never physically developed into or used as a 

public road for five years thereafter, pursuant to the five year non-user provision of 

section 228.190.  The Przybylskis contend that they adversely possessed the land 

for ten years after the public road was abandoned and acquired title as a result.  



Simon Barbosa and Louise Mahlandt filed a motion to dismiss for failure to state a 

claim upon which relief can be granted.  The trial court granted Barbosa’s and 

Mahlandt’s motion, and the Przybylskis appeal.   

AFFIRMED. 

Division One holds: 

The trial court properly ruled that the Przybylskis failed to aver facts that 

would entitle them to relief.  The facts demonstrate that a public road was never 

established.  A public road may be established in three ways: under section 

228.190, by prescription, or by implied or common law dedication.  The 

Przybylskis claim the disputed parcel was established as a road under section 

228.190, because of the 1978 county court order establishing the disputed parcel 

as a public road.  However, the 1978 county court order is not, by itself, sufficient 

to establish a public road under section 228.190.  The abandonment provision of 

section 228.190 applies only to established public roads, not lands voluntarily 

conveyed by dedication to a county and held in trust for the purpose of establishing 

a road.  Winschel v. County of St. Louis, 352 S.W.2d 652, 654 (Mo. 1961).  

Because the facts averred do not support a finding that the disputed parcel was 

established as a public road, the abandonment provision of section 228.190 is not 

applicable, and the Przybylskis fail to state a claim upon which relief can be 

granted.  The trial court’s judgment is affirmed. 

Opinion by:  Harold L. Lowenstein, Judge   April 28, 2009 
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