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WD70774          Boone County 

 

Before Division Three Judges:  Karen King Mitchell, P.J., and James Edward Welsh and Mark 

D. Pfeiffer, JJ.  

 

Appellants Jana Kivland and Kristin Bold appeal the judgment of the Circuit Court of Boone 

County (trial court) sustaining respondents Columbia Orthopaedic Group’s and Dr. Robert Gaines’s 

(Gaines) motion for partial summary judgment dismissing appellants’ claims for wrongful death and 

lost chance of survival.  Appellants raise two points on appeal.  In their first point, appellants 

contend that the trial court erred because there were disputed issues of fact as to whether Gerald 

Kivland’s (Kivland) suicide was proximately caused by Gaines’s negligence.  In their second point, 

appellants argue that the trial court erred in sustaining the motion because the ruling violates the 

open courts provision of the Missouri Constitution by unreasonably restricting a recognized cause of 

action. 

 

AFFIRMED. 

 

Division Three holds: 

 

In Missouri, unless the tort victim is insane as a result of the negligence, suicide is seen as a 

voluntary, independent, and intervening act that destroys the chain of causation linking the 

negligence of the defendant to the death of the plaintiff.   Appellants asserted that Kivland was 

insane when he committed suicide.  However, to challenge the assumption that Kivland was sane 

appellants are required to do more than simply dispute his sanity; they must provide evidentiary 

support to show Kivland was insane and bereft of reason such that Kivland’s suicide was an 

involuntary act.  The only evidence that the appellants offered as to Kivland’s insanity was the 

affidavit and testimony of Dr. Michael Jarvis.  However, the trial court rejected all of Dr. Jarvis’s 

testimony so far as it related to the issue of Kivland’s insanity.  Consequently, appellants presented 
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no competent evidence that could show that Kivland’s suicide was an involuntary act.  Without such 

evidence, appellants’ claim fails, and the trial court’s partial grant of summary judgment was proper. 

 

The trial court’s ruling did not unreasonably restrict a recognized cause of action because the 

trial court’s grant of summary judgment was properly founded upon the appellants’ failure to provide 

evidence to support their argument. 

 

Opinion by:  Mark D. Pfeiffer, Judge December 22, 2009 
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