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Drs. Stanley Brand and Bradley Freilich, along with Dr. Freilich’s practice, Kansas City
Gastroenterology & Hepatology, LLC (KCGH), appeal the grant of summary judgment in favor
of Travelers Indemnity Company of America (Travelers) on a collection action, filed pursuant to
section 379.200 by Drs. Brand and Freilich and against KCGH and Travelers. The collection
action sought reimbursement, under an insurance policy issued by Travelers to Dr. Freilich and
KCGH, for damages awarded pursuant to a judgment obtained by Dr. Brand against Dr. Freilich
and KCGH. The trial court found that Travelers had no duty to defend Dr. Freilich or KCGH
under their liability policy against Dr. Brand’s tort suit, and, therefore, Travelers also had no
duty to indemnify either Dr. Freilich or KCGH on the resulting monetary judgment.

AFFIRMED.



Division Two holds:

1.

An insurer’s duty to defend is examined at the outset of the case, or upon notice of an
amended pleading, based upon facts known or reasonably ascertained through a review of
pleadings and reasonable investigation; the insurer’s duty to defend is not dependent on
facts ascertained through trial.

The mere mention of the word, “negligence,” within a petition does not trigger a duty to
defend pursuant to a provision granting coverage for ‘“negligent acts, errors, or
omissions,” where the facts underlying the petition are based upon intentional conduct.

It is a violation of public policy to allow insureds to insure themselves against their own
wanton, reckless, or willful acts.

Where the insured fails to notify the insurer at any point of factual circumstances that the
insured subsequently claims triggered coverage, the insurer has no duty to defend.

Here, although Dr. Brand ultimately obtained a judgment sounding in general negligence,
neither Dr. Freilich nor KCGH ever advised Travelers of any facts that would have
supported a general negligence judgment. Thus, Travelers was under no obligation to
defend Dr. Freilich or KCGH against Dr. Brand’s claims and resulting judgment. Here,
where there was no duty to defend, there was no duty to indemnify.

Opinion by: Karen King Mitchell, Judge September 17, 2013

EE S i S b S i S e

THIS SUMMARY IS UNOFFICIAL AND SHOULD NOT BE QUOTED OR CITED.




