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AFFIRMED

Annette Cross (“Cross”) appeals from the judgment of the motion court denying her
amended Rule 24.035' motion to set aside her convictions for committing the crimes of murder,
armed criminal action, and arson. Because the motion court’s decision to deny relief after an

evidentiary hearing was not clearly erroneous, we affirm.

! Unless otherwise specified, all rule references are to Missouri Court Rules (2014).



Factual and Procedural Background

On November 24, 2009, Cross was charged by information with the class A felony of
murder in the first degree (Count I), the class A felony of arson in the first degree (Count II), and
armed criminal action (Count III). It was alleged that Cross had conspired with her brother,
mother, and a friend to murder A.D., the father of two of Cross’s children.

On March 2, 2012, Cross signed a “Petition to Enter Plea of Guilty,” pursuant to an
agreement with the State. In that document, Cross stated, inter alia, that: (1) in exchange for the
State’s sentencing recommendations of 25 years each for second-degree murder and armed
criminal action, to run consecutively, and 7 years for second-degree arson, Cross would plead
guilty to those charges; (2) she had read the information and discussed the charges with her
attorney; (3) counsel had explained the nature of the charges; (4) Cross understood the charges;
(5) counsel advised Cross of all lesser-included offenses and all possible defenses; (6) she was
satisfied with her legal representation; (7) she admitted that she “committed the crimes of murder
2nd, ACA and arson 2nd”; (8) she was pleading guilty because she was guilty; and (9) her guilty
pleas were made freely and voluntarily and with a full understanding of all the matters in the
information. In addition, Cross stated that, “Neither I, nor any of my friends or loved ones, has
been mistreated, threatened, coerced, or forced in any manner by anyone to get me to plead
guilty . ...”

At the plea hearing on the same date, Cross admitted to the plea court that she understood
and agreed to the admissions contained in her plea agreement; specifically, she was pleading
guilty to all three charges of her own free will, no one had forced her to plead guilty, she did not
need any more time to think about her pleas or confer with counsel, and was waiving her right to

a sentencing report.



The State recited substantial evidence against Cross that would be used by the State
should the matter go to trial, which Cross testified was substantially true and correct. After the
plea court concluded its examination, Cross again confirmed she wished to plead guilty to all
three charges, and that she was competent and capable of making the decision to plead guilty.
The plea court accepted Cross’s pleas after finding there was sufficient factual bases for the
pleas, and that the pleas had been voluntarily, freely, and intelligently made. Cross was then
sentenced to 25 years for Counts I and II, to run consecutively, and seven years for Count III, to
run concurrently with Counts I and II and with the sentence she was serving on an unrelated
matter.

On January 8, 2013, appointed counsel filed on behalf of Cross an “Amended Motion
Under 24.035 to Vacate, Set aside or Correct Judgment and Sentence and Request for
Evidentiary Hearing.” In her amended motion, Cross contended her guilty pleas were not made
voluntarily because Cross had been threatened by inmates in the Howell County jail—who had
known A.D.—that if she did not plead guilty to his murder, they would have Cross and her
family killed.

An evidentiary hearing was held on June 6, 2013. Cross testified she was threatened
“pretty much on a daily basis the whole time I was there in Howell County™ that if she did not
plead guilty, the inmates would have her, her children, and other family members killed. A

fourth inmate also threatened Cross while brandishing a razor. Cross testified she verbally told

* Cross testified that in 2011, she was transferred from the Howell County jail to the correctional facility in
Vandalia, and then shortly thereafter, to the correctional facility in Chillicothe.



the jail administrator and jailer of the threats, and also wrote two handwritten letters to the jail
administrator.’

Cross conceded she did not tell the plea court about the threats at the time of her plea
hearing, and that the two letters she wrote to the jail administrator did not specifically state she
was being threatened in an effort to coerce her into pleading guilty. Cross admitted the letters
were written in January 2010, and at the time of her plea hearing on March 2, 2012, she was still
incarcerated at the correctional facility in Chillicothe where she had been since 2011. Cross
further testified that when she was returned to the Howell County jail in February 2012, to attend
her March 2 plea hearing, she was threatened again by one of the inmates who was still there.

Cross testified she never mentioned anything about the threats to either of her defense
attorneys, and was only coming forward now because she was not afraid anymore. She admitted
she filed her pro se “Motion to Vacate, Set Aside or Correct the Judgment or Sentence” on
August 27, 2012, because she was within the 180-day time limit of her plea.

The Howell County jailer testified he did not recall Cross complaining to him about any
threats or harassment from the other inmates, and never witnessed or heard any threats.

The Howell County jail administrator testified Cross verbally complained to him five or
six times about threats and harassment from the other inmates, and also wrote him two letters.
However, he indicated that Cross never disclosed to him, either verbally or in writing, that the
threats were aimed at coercing her into pleading guilty. He further indicated one or two of the
inmates, who had allegedly threatened Cross, had left the Howell County jail during Cross’s time

there.

? The letters were signed by Cross, her mother, and her friend (the co-conspirators) who were also incarcerated in
the Howell County jail at the same time as Cross. These letters were admitted into evidence.
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On October 1, 2013, the motion court entered its “Findings of Fact, Conclusions of Law
and Judgment.” The motion court found that Cross’s pleas of guilty were voluntary, that it had
an opportunity to observe Cross at both the plea hearing and the motion hearing, and Cross’s
claims were “not credible that she was induced or influenced to plead guilty because of threats
made by jail inmates.”

In Cross’s sole point on appeal, she contends the motion court erred in denying her post-
conviction motion because Cross had established by a preponderance of the evidence that she
was coerced into pleading guilty by threats from fellow inmates at the Howell County jail and
but for those threats, would have insisted upon a trial. This appeal followed.

The issue presented for our determination is whether the motion court clearly erred in
denying post-conviction relief on the basis of Cross’s alleged involuntary guilty pleas.

Standard of Review

Appellate review of an order denying a motion for post-conviction relief is limited to a
determination of whether the court’s findings of fact and conclusions of law are “clearly
erroneous.” Rule 24.035(k); Soto v. State, 226 S.W.3d 164, 166 (Mo. banc 2007). The clearly
erroneous standard is satisfied only if, after a review of the entire record, this Court is left with
the definite and firm impression that a mistake has been made. Id. “[T]he findings of the motion
court are presumptively correct.” Wilson v. State, 813 S.W.2d 833, 835 (Mo. banc 1991).

The motion court is free to believe or disbelieve any portion of the testimony, and we
defer to the motion court’s credibility determinations. Betts v. State, 876 S.W.2d 802, 806
(Mo.App. W.D. 1994). “[W]e view the record in the light most favorable to the motion court’s

judgment, accepting as true all evidence and inferences that support the judgment and



disregarding evidence and inferences that are contrary to the judgment.” Smith v. State, 443
S.W.3d 730, 733 (Mo.App. S.D. 2014) (internal quotation and citation omitted).
Analysis

In its findings of fact and conclusions of law, the motion court found Cross’s testimony
not credible:

[Cross]’s pleas of guilty were voluntary[.] [Cross] testified at the plea hearing

that she was entering into her pleas of her own free will, and that nobody was

forcing her to plead guilty. At the post-conviction hearing, [Cross] conceded that

she had told the judge at the time of plea that no one threatened her[.] [Cross]

admitted that the two written complaints she had made at the Howell County Jail

were likely made in January of 2010, and that those written complaints were

general complaints not specifically identifying any threats “about you pleading

guilty.” During cross-examination, [Cross] agreed that she had also stated in
writing in her plea petitions that: she was entering into her pleas of her “own free

will;” and no one was “forcing or making” her do this[.]

This court had the opportunity to observe [Cross] testify both at her plea
hearing and at the present hearing, and the court finds her claims not credible that

she was induced or influenced to plead guilty because of threats made by jail

inmates.

In support of her argument that the motion court’s findings were erroneous, Cross points
to her own testimony that her pleas were involuntary and evidence she suggests corroborates that
testimony. However, our standard of review requires that we disregard evidence and inferences
contrary to the motion court judgment. Smith, 443 S.W.3d at 733.

Cross further suggests that the motion court’s findings were clearly erroneous because
there was not “one shred of evidence to suggest that [her] testimony was false[,]” and her
testimony was corroborated by other witnesses and evidence. These arguments are misguided.
“Determinations concerning credibility are exclusively for the motion court and it is free to

believe or disbelieve any evidence, whether contradicted or undisputed.” Flenoy v. State, 446

S.W.3d 297, 303 (Mo.App. W.D. 2014) (internal quotation and citation omitted) (emphasis



added). It is analytically futile to argue that a motion court should have found a witness credible

when it did not—the motion court makes credibility determinations, not the appellate court.
Having reviewed the entire record, we are not left with a definite and firm impression that

a mistake has been made. The judgment of the motion court was not clearly erroneous—the

judgment of the motion court is affirmed.
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