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STATEMENT OF FACTS

Appellants' Statement of Facts is incomplete amatains incorrect and irrelevant
information and argument, in violation of Mo. S.. Rule 84.04. For these reasons,
Respondent will set forth its Statement of Facte he

Appellants in this case are the City of Woodsomwdae ("Woodson Terrace") and
Margaret Getz, in her official capacity as the @iyllector of Woodson Terrace ("Getz").
Respondent, SLAH, LLC ("SLAH") operates the St. Isofirport Hilton Hotel, which is
located within the municipal boundaries of Wood3@nrace. (L.F. 162). The St. Louis
Airport Hilton Hotel is one of five hotels or moselocated in Woodson Terrace. (L.F.
162).

SLAH filed this lawsuit seeking a writ of prohil@h and/or mandamus, injunctive
relief, and declaratory relief seeking to prohithe City of Woodson Terrace from
imposing a hotel license tax rate of "Eighty-fivants (85¢) per day per room occupied for
a fee by Transient guests" beginning on July 172@Qrportedly in reliance on Woodson
Terrace Ordinance 1606. (L.F. 163-164).

The trial court held that the City of Woodson Bee is prohibited from enforcing its
Ordinance by the provisions of 894.270, RSMo, apecHically subsections 3 and 6
thereof. (L.F. 149-160). Section 94.270.1 prositteat cities of the fourth class may "levy
and collect a license tax on...hotels..." Sect@®h270.3 and 94.270.6 provide, in relevant
part, that:

3. Notwithstanding any other law to the contramy,city of the fourth

classification with more than four thousand onedrad but less than

-1-
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four thousand two hundred inhabitants and locatehy county with a
charter form of government and with more than orlkam inhabitants
shall levy or collect a license fee on hotels ottet®in an amount in
excess of thirteen dollars and fifty cents per rquenyear. No hotel or
motel in such city shall be required to pay a Isxfee in excess of such
amount, and any license fee in such city that ededee limitations of
this subsection shall be automatically reduced dmply with this
subsection.

—
6. Any city under subsections 1, 2, and 3 of fl@stion may increase a
hotel and motel license tax by five percent per yeh the total tax levied
under this section shall not exceed the greater of:
(1) One-eighth of one percent of such hotels' otetsbgross revenue; or
(2) The business license tax rate for such hotet@el on May 1, 2005.

On January 22, 2004, Woodson Terrace's Board dérlen enacted Ordinance
1606 which amended Ordinance 543 and set the bcenxsrate for hotels at "Eighty-five
cents (.85¢) per day per room occupied for a fe€rapsient Guests” beginning on July 1,
2004, subject to voter approval, which was obtaguettie election held on April 14, 2004.
(L.F. 163-164). Such Ordinance would have eff&tyivincrease the tax rate on SLAH
nearly 2000% higher than the hotel business licelage previously imposed under
Ordinance 543, which had set the hotel licensértadoodson Terrace at $10.00 per unit

per year. (L.F. 163-164; Tr. 66, 68; see also SIsAEkhibit 27; Appendix A27).

-2.-
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During its 2004 session, the General Assemblyctedaa new statute, codified at
897.240.3 R.S.Mo., which, as mentioned above, pgesvithat fourth class cities with a
population of between 4100 and 4200 inhabitantdaceted within a charter county with
one million or more inhabitants, may not levy ollect a license fee on hotels or motels in
excess of Thirteen Dollars and Fifty Cents ($13/€) room. (L.F. 164). The statute
further specified that the tax rate of any cityhaitits scope which exceeded that rate was
deemed to have been rolled back to $13.50. (L68).1 Woodson Terrace had 4189
residents per the 2000 census. (L.F. 164). Attthee, no other city in St. Louis County
(which at the 2000 census was the only county issiliiri with one million inhabitants),
had between 4100 and 4200 inhabitants, (Tr. 128 rdant's Exhibit A) although several
had populations close to this range. For instaRage Lawn, Fenton and Pagedale had
only 15 more, 171 more and 650 less inhabitanspeively, than the population of
Woodson Terrace. (Tr. 123-124, Defendant's Exihit

For the fiscal year beginning July 1, 2004 (FY),0oodson Terrace charged hotels
located within its boundaries a license tax of $03er room. See, Plaintiff's Exhibits 22
and 23 showing returns and license fees paid bpwahotels. (Tr. 10-11, 37-39, 59).
However, Woodson Terrace sent SLAH a general basiligense tax form. In reliance on
this form, SLAH paid a business license tax bagmahithe rate of one dollar ($1.00) per
one-thousand dollars ($1,000.00) of gross recélipEs 165), and it was issued a business
license based upon this payment, even though Woot@lsoace has, at all times relevant
hereto, had a special business license tax ratectets and motels. (L.F. 165; see Tr. 45

and Plaintiff's Exhibit 8).
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During its 2005 session, the General Assemblytedaanother new statute, codified
at 894.270.6, which provides that no fourth clagsrmay increase its hotel license fee by
more than five percent (5%) per year, and, furttteat the total license tax that could be
levied on a hotel could not exceed the greateritbke (1) one-eighth (1/8) of one (1)
percent of such hotel's or motel's gross revenu@d,)dhe business license tax rate for such
hotel on May 1, 2005. (L.F. 164-165).

For the fiscal years beginning July 1, 2005 ang Iu2006 (fiscal years 2006 and
2007), the City of Woodson Terrace sent SLAH a blansiness license application form
which provided for calculation of the hotel busimdEense tax based on payment of
$13.50 per room, in compliance with the provisiong94.270.3 R.S.Mo. (L.F. 165). In
both such years, SLAH used these forms to submiigpiplication for a hotel business
license for the Airport Hilton, together with a chkefor payment of the amount due
calculated at the rate of $13.50 per room. (L85-166; Tr. 46-48). The total annual hotel
license tax paid by SLAH in each of fiscal year® @hd ‘07 was $5,305.50. (LF 166; Tr.
46-48; see also, Plaintiff's Exhibits 7 and 6, esspely). It was issued a business license
by Woodson Terrace in each of these years. Simildue other hotels located in Woodson
Terrace paid a hotel license tax calculated at3RlBer room in each of these years for
which they too received business licenses from WondTerrace. (See, Plaintiff's
Exhibits 3, 4, 5, 22 and 23; L.F. 165; Tr. 49, 49).

On or about May 17, 2007, Getz again sent SLAHIlanlkb business license
application form which provided for calculationtbe hotel business license tax at the rate

of $13.50 per room for fiscal year ‘08. (L.F. 16H; 11, 13-16; see also, Plaintiff's

-4 -
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Exhibits 14, 15 and 18). Again, SLAH filled outchareturned this application, together
with its payment. (L.F. 60-61, 166).

Then, on or about June 8, 2007, Getz sent antstier to SLAH indicating that the
application form sent in May had been sent in eand should be disregarded, and
enclosing a new application form setting the rateafhotel business license at $.85 per day
per room occupied by transient guest, in reliancehe provisions of Ordinance 1606.
(L.F. 63-65,166; Tr. 17, 19; see also, Plainti@aibit 16). Getz also returned the check
sent by SLAH to Woodson Terrace as and for itsafigear 2008 hotel license tax. (L.F.
166; Tr. 21, 50). Calculated at $0.85 per occupienn, per night the hotel license tax for
SLAH for fiscal year ‘07 would have been $110,688 ¢he hotel license tax paid by it for
fiscal year ‘08 would have been $86,867. (Tr.&f,66 and 68; see, Plaintiff's Exhibit 27;
Appendix A27).

In subsequent correspondence dated July 9, 2007, Gray, the City Attorney for
Woodson Terrace, sought to justify Woodson Terc@aging the tax rate of $.85 per day
per occupied room by claiming that both §894.276n8 94.270.6 are special laws, in
violation of Article Ill, Section 40, of the MissauConstitution, in reliance on this Court's
decision inJefferson County Fire Protection Districts Associah v. Blunt, Nixon, et al,
205 S.W.3d 866 (Mo. banc 2006). (L.F. 74, 167; &miix A24).

On a number of occasions, SLAH offered to pay tindisputed portion of the
business license tax to Woodson Terrace, withoejugdice to its rights to attempt to
collect the additional amount of license tax claintgy it. However, Woodson Terrace

rebuffed these offers. (Tr. 50, 57-58).
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Immediately thereafter, on August 1, 2007, SLAKdithis lawsuit to obtain the
court's ruling on the legality of Woodson Terra@etions. During the bench trial of the
lawsuit, Woodson Terrace repeatedly sought to dhuice testimony about the effect of
SLAH's lobbying efforts on the passage of 8§94.2&nd .6, to which SLAH objected.
(Tr. 95-110). SLAH's initial and running objectitrat any such testimony was irrelevant,
was overruled by the trial court. (Tr. 92-94). A#l's later objections, however, were
sustained on the basis that since Missouri hasgislative history, no one is permitted to
testify about the motivations behind particulandégion. (Tr. 96-101).

The trial court ultimately held, in the alternajvthat either under 894.270.3 or
894.270.6, Woodson Terrace cannot charge a takrateess of $13.50 per room per year
for fiscal years 2008 and 2009. (L.F. 169). lrid that the rate that the City was charging
on May 1, 2005 was $13.50 per room per night, aadit had not authorized an increase
from that rate, that it was prohibited by 894.27fd@in charging a higher rate, without
further action of its City Council, and that it ddunot increase its tax rate by more than 5%
per year, to a maximum of 1/8 of 1% of gross reeerfu.F. 169, 175).

Specifically, on December 30, 2009, the Honordbdery Kendrick entered the
following Order and Judgment:

1. This Court declares that:
a. the hotel/motel license tax rate imposed by VEoadTerrace
Ordinance number 1606 of $.85 per occupied roondpgmwas reduced

to $13.50 per room per year by operation of 8942R)S.Mo.;
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b. the hotel/motel license tax rate imposed byQGlig of Woodson
Terrace on May 1, 2005 was $13.50 per room per, year

C. pursuant to 894.270.6 R.S.Mo., and unless gaglits is amended
or repealed, Woodson Terrace may increase its/haitdl license tax
rate to no more than one-eighth of one percenthmitel's gross revenue,
and may only increase such rate by no more thapégear,;

d. the hotel/motel license tax rate of $.32 pewupaed room per day
set forth in Woodson Terrace Ordinance number Ex®eds the rate
which fourth-class cities are permitted to chargdar 894.270.6, and is
therefore declared null and void, and of no effect.

2. This Court hereby issues its writ of prohibitigmohibiting
Woodson Terrace from charging SLAH more than $1®&O0room per
year for fiscal years 2008 (July 1, 2007 — June2B08) and 2009 (July 1,
2008 — June 30, 2009) and, further, issues its wkitmandamus
mandating that SLAH shall be issued a businesasiedor each of said
years upon payment of a license tax calculatediet sate. Woodson
Terrace is further prohibited from collecting argnplty or interest from
SLAH for late payment of said taxes, provided tlaeg paid within 10
business days of the date on which this Order adgrdent become final,
in that Woodson Terrace previously rejected SLAMHfered payment

of license taxes calculated at $13.50 per roonyear.

(L.F. 178-179).
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Following the denial of Woodson Terrace's postl tnmotions, it filed its Notice of
Appeal to the Supreme Court of Missouri. (L.F. 188 he Missouri Supreme Court
ordered the appeal transferred to the Easterni®istr the Missouri Court of Appeals.
The Eastern District of the Missouri Court of Ap[seantered an Opinion on April 13,
2011, affirming the trial court's Judgment. On Asg 30, 2011, this Court granted

Appellant’s Application for Transfer.
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ARGUMENT

Standard of Review

Respondent SLAH agrees that the appropriate stanofareview with regard to
Woodson Terrace's argument that SLAH is barred fsegking relief because it failed to
comply with §139.031 RSMo., is de novo, in thatréhare no facts in dispute with regard
to this issue, so that the appeal as to this igsegents a pure question of lakkord Motor
Co. v. City of Hazelwoqdl55 S.W.3d 795, 798 (Mo. App. 2005). Moreoveri@aPoints
Il and Il of Appellant's Brief, where as hererialtcourt is charged with applying statutory
requirements and any such application is a quesfitaw rather than fact, the standard of
review is de novo.ld. Therefore, SLAH disagrees with Woodson Terracefgention,
that the standard of review applicable to its Poiitand Ill, is whether there is "no
substantial evidence" to support the Judgment,Jtidgment is against the weight of

evidence, or it erroneously declares or appliedaive
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l. THE TRIAL COURT DID NOT ERR IN FINDING IN FAVOR OF SLAH
AND AGAINST WOODSON TERRACE AS TO THE PROPER
HOTEL/MOTEL TAX RATE ON SLAH'S CLAIM FOR DECLARATOR Y
JUDGMENT BECAUSE SLAH'S CLAIM FOR DECLARATORY RELIE F
WAS PROPER IN THAT SLAH IS NOT REQUIRED TO MAKE A
PAYMENT UNDER PROTEST OF THE CONTESTED TAXES PURSUANT
TO 8139.031 RSMO. IN ORDER TO BRING ITS CLAIMS FOR
EQUITABLE RELIEF IN THE TRIAL COURT.

A. Section 139.031 RSMo did not provide SLAH with a exclusive remedy.

Woodson Terrace’s argument that SLAH's claimgétief seek equitable remedies
and therefore, it must not have an adequate reraethwv, which the statutory payment
under protest process supplies, is overly simpliagtid not applicable to the facts in the
present case. The pertinent portion of the paynuexier protest statute provides as

follows:

1. Any taxpayer may protest all or any part of @oyrent taxes
assessed against the taxpayer, except taxes edllbgtthe director of
revenue of Missouri. Any such taxpayer desiringdg any current taxes
under protest shall, at the time of paying sucksakle with the collector
a written statement setting forth the grounds ortlwvthe protest is based.
The statement shall include the true value in modeymed by the

taxpayer if disputed.

-10 -
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Section 139.031(1) R.S.Mo.

The cases cited by Woodson Terrace holding thahifidequate remedy at law
exists, injunction will not lie, are inapposite.orFexample, inState ex rel. Phillips v.
Yeaman 451 S.W.2d 115 (Mo. Banc 1970), the State Tax @@sion had ordered an
increase in total valuation of real property inn@hn County, but the County Board of
Equalization had not yet ordered increases indheh any of Plaintiff’'s properties at the
time suit was filed. The court found that an aggguemedy of law existed because by
statute the county board of equalization was regiuio give notice to the owner if it raised
the valuation of any property and hold a sessieneidifter (as a board of appeals) to hear
reasons why such increase was improper. If unsstuein a protest there, a taxpayer
could appeal to the state tax commission and theto ¢he circuit court and the appellate
courts for review. 451 S.W.2d at 118. The cowidithat “[a]ll this was available to
plaintiffs at the time they filed their injuncticuit, had they chosen to avail themselves of
their legal remedy, but which they elected notucspe. It would have provided them with
a full, adequate and complete means to contedtefatts and the merits any increase in
valuation which proved to be assessed against gheperty.” Id. at 119. No such

administrative remedy was available to SLAH here.

! Appellants’ recitation of the statute as amenagdf August 28, 2010 (see footnotes 7
and 8) are irrelevant in that the statute in effesen SLAH filed its lawsuit is the only

relevant provision.

-11 -
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Moreover, the cases relied upon by Woodson Tern@a@gue 8139.031 RS.Mo.
provides the exclusive remedy to challenge thelikygaf a city’s taxing scheme are all
distinguishable on their facts. In almost all bé tcases cited by Woodson Terrace, the
taxpayer was seeking a refund of the taxes alrgeily by it. For instance, iB&D
Investment Company, Inc. v. Schneid&g46 S.W.2d 759 (Mo. Banc 1983), the taxpayer
paid real estate taxes for four years, without st During those years, the assessor
allegedly increased the valuation of the propeithout notice to the owners. The owners
filed a petition to recover the increased amountaxies resulting from the increased
valuation. This Court held that the taxpayer’suii@ to follow the protest procedure set
forth in 8139.031 taxes barred the taxpayer frooovering. In explaining the policy
reasons behind protest statutes such as 8139.081Caurt, quoting from 84 C.J.S.
Taxation A§ 638 (1974), stated that:

(The statutory requirement is intended not onlyfumish proof that the

payment was involuntarily made, but also to wamnttx collector that the

tax is claimed to be illegal; and the filing of eofest has two purposes, to

serve notice on the government of the dissatisgfaatf the taxpayer, and to

define the grounds on which the taxpayer stands.

Id. at 762.

Thus, the policy supporting the payment under gtattatute is based in large part

upon the fact that when a taxpayer has paid andxisaaseeking a refund, he must give

notice at the time of payment that he is protestiregtax.

-12 -

1d0 INd LE:20 - L10Z ‘11 18900 - Hnog awaldng - paji4 Ajjesluciyos|g



As noted by Woodson Terrace in its brief, a taxmogly should be able to rely on
payment of taxes without protest as acceptancédyaixpayer that the amount paid in as
taxes was properly assessed, so that the taxing tnag make budgeting decisions and
expenditures without worrying about whether a prasly unasserted claim will later be
made against it for the refund of taxes. Here, W¢oo Terrace refused SLAH’s payment
of the maximum amount of taxes it was permitteddtbect under 8§94.270 R.S.Mo., and
SLAH did not thereafter make any other payment toodson Terrace, and promptly
thereafter filed this lawsuit. Thus, Woodson Teeraannot make any claim that it relied
upon a payment of SLAH without protest, as was inuaost of the cases cited by it. Nor
can Woodson Terrace claim that it otherwise hasare#o rely upon payment by SLAH of
the full amount of taxes that Woodson Terrace sbt@impose.

Similarly, inS & P Properties, Inc. v. City of University Cit§78 S.W.3d 579 (Mo.
App. E.D. 2005), the taxpayers had paid a portibthe taxes that they owédIn the
instant case, SLAH has not made any payment totakieg authority because such
payment under Woodson Terrace’s scheme would ¢aeparable harm to SLAH in that
it is 2000% higher than any past business liceagseanhd thus would deprive SLAH of

capital it needs to invest in its hotel to remaompetitive. In fact, although SLAH

2 In Lane v. Lensmeyerl58 S.W.3d 218, 222 (Mo. banc 2005) (cited insjyas by
Appellants at p. 17), the taxpayers’ petition haquested a partial refund, as such, they
were in the process of seeking an adequate remday athereby defeating their petition

for declaratory judgment.
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attempted to pay its hotel tax in fiscal year 20f¥ed on the rate of $13.50 per room per
year, by forwarding a payment of $5,305.50, cakedat the rate of $13.50 per room per
year, to the Woodson Terrace Collector, Margardz Geith the hotel business license tax
form that had been initially sent to it by Ms. G&iz FY ‘08, this payment was returned to
SLAH by Woodson Terracg.

Unlike the plaintiffs inS & P Propertiesand the other cases cited by Woodson
Terrace, in this litigation, SLAH almost immediatesought relief by a writ, or,
alternatively injunction, to prohibit Woodson Teregs patent violation of state statue by
its attempt to levy a business license tax on badeld motels in excess of the amount
permitted by statute. It certainly did not sititsthands or wait for Woodson Terrace to file
an enforcement action to challenge the illegal iz Woodson Terrace claimed was due.
Further, although Woodson Terrace has argued that®nly had to pay a quarter year’s
tax to file a protest against the tax rate, undepWéon Terrace’s theory, it would have had
to pay each subsequent quarter’s tax when duer pnolest, in order to preserve its rights.
There is no reason to believe that a protest smildvhave proceeded any further than the

instant litigation.

3 After this lawsuit was filed, SLAH made repeatéférs to pay the undisputed portion of
the license tax to Woodson Terrace, without pre@do any right that Woodson Terrace
might have to the full amount claimed by it. Thedters were rejected by Woodson

Terrace. (Tr. 49-51).
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Woodson Terrace, after 3 years of imposing a $ieetax based on §94.270.3,
abruptly and unilaterally decided to cease compglywith the limitations of this statute,
based upon the determination by the late John Gsalgngstanding City Attorney, that
894.270.3 constituted special legislation (L.F. Pintiff's Exhibit 25; Appendix A24;
Tr. 185-187), Woodson Terrace did not first se@kdecial declaration that the statute was
an unconstitutional special law and therefore iival Thus, Mr. Gray essentially usurped
the judicial role for himself. Had the City notrgly assumed that 894.270.3 was an
unconstitutional law, and assessed a tax basedatratsumption, and instead sought a
judicial declaration to that effect before imposiaghotel license tax rate greater than
permitted by that statute, SLAH could have partitggl in that litigation and would not
have had to file this suit. These circumstanaggether with the increase in the tax rate
from $5305.50 to more than $110,000.00 (Tr. 4658860, 66), justify SLAH’s decision

to seek extraordinary or injunctive relief. Thes@o reported case in Missouri that would

* Woodson Terrace never had an ordinance providing tax rate of $13.50 per room per
year (Ordinance 543, the ordinance establishinghtitel tax rate in Woodson Terrace
prior to passage of Ordinance 1606, provided i@at@ of $10.00 per room per year) (See,
Plaintiff's Exhibit 1; Appendix A2). The only authity for such a tax rate was 894.270.3.
> Mr. Gray made this decision basedJefferson County Fire Protection Dists. Ass'n. v.

Blunt, Nixon, et al, 205 S.W.2d 866 (Mo. Banc 2006), despite the ttaat the Supreme

Court therein specifically stated that the reaspmihthat decision was not to be applied to

statutes enacted prior to the date of that decigea Point Il of this briefpfra).
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require a taxpayer to pay, under protest, a tagsassl in excess of the taxing body’s
statutory authority in order to challenge the tg¥dody’s abuse of its authority.

Under the position advanced by Woodson Terra@gtyacould impose a tax rate
well above its authorized rate so, for instances tbtal amount of the tax was
$1,000,000.00, where the tax at the authorized wateld only be $1,000.00, yet the
taxpayer could not challenge the rate without faesging the tax. If the taxpayer could not
afford to pay the tax, it could never challengeride. While the circumstances here are
not quite as egregious as the example, the taxhsdugg\Woodson Terrace tremendously
exceeds the rate authorized by statute. It igusirsuch extreme circumstances that an
equitable remedy exists.

Moreover, the Court idohn Calvin Manor, Inc. v. Aylward517 S.W.2d 59, 63
(M0.1974) held that the protest scheme set forthi89.031.1 is not the exclusive remedy

available to a taxpayer who desires to contedetality of a tax assessment. Specifically,

this Court there held that a taxpayer could chgkesmn increased assessed valuation placed

upon his property by suit for injunction. This Cbteld that the “traditional action in
equity to enjoin collection of the tax has rmen abrogated by § 139.031Id. at 64
(emphasis added). The Court further noted thatctse clearly demonstrated the need for
the retention of equitable jurisdiction and theikality of injunctive relief, because there
“the entire statutory scheme for the assessmegmtopferty for tax purposes was vitiated at
the outset by the assessing authorities and résuftean enormously increased tax
statement being rendered to plaintiff.” Theredbhsessed valuation had gone up 450 times

the previous assessed valuation. Similarly, h8teAH had no administrative forum
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available to it to challenge the amount of therlg® tax assessed by Woodson Terrace,
which would increase its tax burden by 2000%.

Ingels v. Noe| 804 S.W.2d 808, 810 (Mo. App. W.D. 1991) is sanil There, a
dispute existed over the assessed value of redeant1988. As a result, Harold D. Ingels
delivered to the Nodaway County collector, Mary Naed to the Polk Township collector,
respectively, checks for payment of the 1988 retdte taxes in amounts based upon the
1987 assessed valuation and taxes. Also delivaradtaneously therewith were letters of
protest. At that time, Noel, indicated an uncettaabout accepting payment in an amount
less than the tax bill and the checks were evegtreturned through the mail to the Ingels'
attorney.

The Ingels then filed an injunctive action in thal court. The trial court ruled in
their favor, declaring the increased real estateassessment for 1988, and the tax
computed thereon, to be void. The court also eapbithe collector from collecting, or
attempting to collect, the taxes resulting front iharease and ordered her to correct her
tax books to so reflect. The county appealed, iaggthat the Ingels were bound by
8 139.031 as their exclusive remedy for contedtiegassessed valuation. The Court held
that, “Taxpayers are not limited to the procedunéghat statute. Equitable relief is
available in certain caseslt., at 809-810citing, John Calvin Manor, Inc.,517 S.W.2d
59, 63. The court found that therefore, “two awenaf relief were available to the Ingels.
While it may have seemed in the first instance thatrespondents [Ingels] chose the
statutory method, technically, they failed to canseate their protest in accordance with

the statute. Instead, these taxpayers elected gh#able cause of action. The court
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correctly assumed jurisdiction of this equity antio The court held that “[s]ince the taxes
paid, here, were rejected, the taxing authority matdbeen paid and injunctive relief is an
appropriate remedy.Ingels at 810.

Similarly, in the instant case, Woodson Terragected the payment by SLAH of
the amount SLAH calculated that it owed under thgliaable statute governing business
license taxes for hotels in Woodson Terrace. Siaseoccurred in thiagels case, “the
taxes paid . . . were rejected, the taxing authdwdis not been paid and injunctive relief is
an appropriate remedy.d. at 810° Moreover, as the court reasonedlohn Calvin
Manor, the legislature did not intend to “abrogate thoseedies existing prior to the
enactment of sec. 139.031 nor to make the procesduiferth in sec. 139.031 the exclusive
remedy to a taxpayer.” 517 S.W.2d at 63. In otherds, the courts in botlohn Calvin
Manor andingels found that 8§139.031.1 only applies where a taxpageks a refund of
taxes already paid by it.

The retention of equitable remedies was and i®ssary to combat a patently
unconstitutional or illegal increase in a municigak, as is evidenced in this case.
Woodson Terrace sought to impose a 2000% incredbke business license tax applicable

to SLAH. In Fiscal Year 2007, SLAH paid a hotelslmess license tax to Woodson

® The Ingels’ lawsuit was not rejected, despitefétoe that they had not paid, or attempted
to pay, taxes calculated based upon the 1988 assetsSimilarly, the fact that SLAH did
not pay the full amount Woodson Terrace claimeddas does not foreclose it from

extraordinary or injunctive relief.
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Terrace in the amount of $5305.50, calculatedeatdlte of $13.50 per room per year (LF
166; Tr. 46-48; see also, Plaintiff's Exhibits dd#&nrespectively). Calculated at the rate of
$.85 occupied room per night, SLAH would have pgaiks in the amount of $110,685 in
FY ‘07 and $86,867 in FY ‘08 for its hotel busindisense. (Tr. 20, 60, 66 and 68; see,
Plaintiff's Exhibit 27; Appendix A27). To requieetaxpayer to pay such a huge and illegal
increase first, and then to file and pursue a gtdi@ recover the illegally assessed tax,
would be inequitable, in that taking such a lang@ant of capital out of a business is likely
to have severe consequentes.

Furthermore, after noting that SLAH did not conteénat Woodson Terrace's hotel
license tax rate was confiscatory (Appellants' Bipe 16), Appellants nevertheless argue
that the rate was not confiscatory. Aside fromghetuitous nature of this argument, there
are several other problems with Appellants’ argumiénst, Appellants state that "both
Motel 6 and Quality Inn were paying the license ftate of $0.85 per occupied room per
night, which indicates that other taxpayers dobabeve it to be confiscatory. (Tr. Vol. I, p.
170)." (Id.) Not only does the transcript notlicate that this was the testimony,
Appellants cannot speculate as to what was in timelsyof other "taxpayers” when they

pay taxes. John Gray, then Woodson Terrace's Qityrey, testified that the then-current

” Woodson Terrace argues that accrual of inteestravided by §139.031.4 would be
adequate to compensate SLAH in the event it paditense tax under protest and the
protest was eventually upheld. However, paymenintdrest is not a substitute for a

business having control of and being able to sseapital as it sees fit.
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hotel license tax ordinance had "reduced the téxfram $0.85 per occupied room per
night to $0.32 per occupied room per night" (Tr9)Lénd that "Motel 6 and Quality Inn are
paying under the current taxing scheme."” (Tr. 1H#@nce, Appellants' factual statements
in their brief are belied by the trial transcriptloreover, such payments of any tax rate
does not evidence that a particular tax rate isara@ble and not confiscatory. Appellants
cannot opine as to what these other taxpayersel®@li (Further, pursuant to SLAH's
Exhibit 23 at trial, Quality Inn's tax rate in 200@s $13.50 and Days Inn's rate was $0.85
per occupied unit per day. (See, Inventory of Redpat's Exhibits, ED94904).)

As recognized by the Courtsdohn Calvin Manorandingels, 8139.031 does not
abrogate the traditional equitable remedies aviailab challenge an illegal tax. The
Courts in those cases held that the failure to gnager notice of a change in assessed
valuation, as required under statute, made the teommputed thereon void. Similarly, here,
Woodson Terrace’s imposition of a tax rate abovatwhwas authorized to collect by
statute made its computation of tax owed basedatrate void. Under the circumstances,
in this case, an extraordinary or equitable remedsgt be available to the taxpayer to
prevent it from suffering irreparable harm as tasuit of being denied use of its capital
pending resolution of a protest.

Woodson Terrace attempts to dismiss the holdingdohn Calvin Manor and
Ingels by saying that they were distinguished®gneral Motors v. City of Kansas City
895 S.W.2d 59 (Mo. App. W.D. 1995). While Woodsberrace argues th&eneral
Motors stands for the proposition thidhn Calvin Manorandingels are “not applicable

to a license tax protest,” it provides no suppagraathority for its statement. (Appellants’
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Brief, pp. 22-23). General Motors had paid itsugetion tax for three years without filing
a protest at the time the tax was paid. It thie fsuit seeking a refund. It was the failure
to comply with 8139.031 or to otherwise notify (Brty that it disputed the occupation tax,
which the Court found foreclosed General Motorsfexjuitable relief. Section 139.031 is
not even applicable here because SLAH does not theekefund of a previously-made
payment. Rather, SLAH seeks a declaration thatathés illegal as imposed.

As the Court stated iGeneral Motors “The Supreme Court has consistently held
that taxes, once paid, can only be recovered tirpuogper statutory proceedings, and that
the statutes must be adhered #&ckerman Buick, Inc. v. St. Louis Counfy771 S.W.2d
343, 346 (Mo. banc 1989) (additional citations @ea).” General Motorsat 62. However,
“Defendant’s contention that all equitable remediese abrogated by the enactment of
8§ 139.031 is contrary tdohn Calvin Manor” Crest Communications v. Kuehle
754 S.W.2d 563, 566 (Mo. banc 1988).

Metts v. City of Pine Lawn84 S.W.3d 106 (Mo. App. E.D. 2002), also cited by
Woodson Terrace, is similarly not applicable. Agaihe issue there involved the
“consequences of the [taxpayers’] failure to timelysue the remedies available to them.”
84 S.W.3d 106, 109. As in the other cases citewbgdson Terrace, the taxes had been
paid and the litigants were seeking a refund. Thetcheld that, “Once pajdaxes, even
taxes collected under an unconstitutional statcde, only be recovered through proper
statutory proceedings.ld. (emphasis added). Here, the offered payment astavas

rejected.
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The issues in theord Motor Co. v. City of Hazelwoqd 55 S.W.3d 795 (Mo. App.
E.D. 2005) case also revolved around the timelioéd®th the payment and the protest
letter, not the legality of the tax. The court fduhat a protest letter filed following the
date of payment of taxes was not propét. at 799. The court also explained that its
holding was based upon the purposes of the payomelatr protest statute. Since Ford did
not file a protest when it paid the taxes, Hazelvogas unaware that the funds were
disputed and did not impound any portion of thempagt. Moreover, Ford, “failed to
indicate how it was precluded from making a protghe time it paid its estimated tax.”
Id. 802. Here, SLAH immediately filed suit against Vileon Terrace after it learned the
City’s position, as stated in the letter sent by dity attorney (L.F. 74; Plaintiff's
Exhibit 25; Appendix A24), for imposition of the Isstantially increased license tax.
Hence, Woodson Terrace was put on notice that Sluabl “protesting” the taxes almost
immediately and, since Woodson Terrace returned FB&Apayment, no payment was
made pursuant to the statute. As such, 8§ 139.08% dot preclude the relief sought by
SLAH in this case.

In an effort to divert the Court’'s attention frotime dramatic increase in taxes
resulting from its unilateral repudiation of thatsitory limit on its authority to impose a
hotel license tax, Woodson Terrace essentially egghat to permit SLAH to pursue
extraordinary or equitable relief in this case wbwpen the floodgates to equitable
litigation by taxpayers who would find such litigat preferable to the statutory method of
protest provided by 8139.031. However, the fatthie case appear to be unique (counsel

was unable to find any other reported cases indisof a taxing jurisdiction seeking to
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Impose a tax rate above that which it is authorimeonpose by law). Further, unlike a
taxpayer challenging a real estate assessmengwhgrovides no administrative remedy
to SLAH by which it could challenge the excessiusibess license tax rate the City was
attempting to charge.

SLAH does not dispute that in most cases a taxpayebe required to follow the
statutory remedy. However, this Court has stdtatlin extraordinary cases a taxpayer is
entitled to pursue equitable remedies, such asevgéaxpayer has not been given proper
notice of an increased assessment and has thebefenedenied an opportunity to pursue
administrative remedies. Similarly where, as h#re,taxing body is patently exceeding
the statutory authority granted it by seeking tpase a tax grossly in excess of the amount
it is statutorily authorized to charge, and hagaigd a tax payment in the statutorily
authorized amount, resort to an extraordinary qunictive remedy is appropriate and
should be available. The facts here, as well &ieg case law, clearly support the trial
court’s determination that SLAH was entitled toliné the extraordinary and equitable
remedies pursued by it, and thus this Court shafiidn the judgment entered by the trial
court.

B. The trial court had subject matter jurisdiction over the case

Woodson Terrace also argues that the trial cow$ wwithout subject-matter
jurisdiction. However, following the Supreme Casidecisions in).C.W. ex rel. Webb v.
Wyciskallg 275 S.W.3d 249 (Mo. banc 2009) avidCracken v. Wal-Mart Stores East,
LP, 298 S.W.3d 473 (Mo. banc 2009), this argumentdarly untenable. In those cases,

the Court noted that, “Missouri's constitution reeguivocal in stating that circuit courts
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‘have original jurisdictionover all cases and matters, civil and criminal.” .MZonst.
Article V, Section 14.”"McCrackenat 476-77. As noted ihC.W.at 253, this includes the
power to issue original writs. This Court therencloded that because the case before it
was “a civil case...the circuit court has subjeetttar jurisdiction.” Similarly, here, the
trial court had subject matter jurisdiction of SLAHpetition seeking a writ and/or

injunctive relief.
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Il. THE TRIAL COURT DID NOT ERR IN FINDING THAT THE
APPLICABLE HOTEL/MOTEL TAX RATE IN EFFECT AS OF MAY 1,
2005, WAS $13.50 PER ROOM PER YEAR BY OPERATION OF
SECTIONS 94.270.3 AND 94.270.6 RSMO. BECAUSE NEITER
SUBSECTION IS A PROHIBITED “SPECIAL LAW” IN THAT (A )
SECTION 94.270.3 CONTAINS AN OPEN-ENDED POPULATION
CLASSIFICATION AND IS PRESUMPTIVELY CONSTITUTIONAL AND
THE BURDEN RESTS ON WOODSON TERRACE TO PROVE IT IS
UNCONSTITUTIONAL, BUT WOODSON TERRACE FAILED TO SHO W
THAT THE STATUTORY CLASSIFICATION IS ARBITRARY AND
WITHOUT A RATIONAL RELATIONSHIP TO A LEGISLATIVE
PURPOSE AND (B) SECTION 94.270.6 IS, ON ITS FACE, RPLICABLE
TO ALL FOURTH CLASS CITIES. FURTHER, SECTION 94.270 DOES
NOT VIOLATE ARTICLE VI, SECTION 15, OF THE MISSOURI
CONSTITUTION BECAUSE THE LEGISLATURE MAY PASS LAWS
APPLICABLE TO LESS THAN ALL CITIES IN THE SAME
CLASSIFICATION.

A. Section 94.270.3 Is a Constitutional, General lva

“Statutes are presumed to be constitutional. Adiogly, the burden to prove a
statute unconstitutional rests upon the party lmopghe challenge. This Court will not
invalidate a statute unless it clearly and undallpteontravenes the constitution and

plainly and palpably affronts fundamental law emibddn the constitution.Suffian v.
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Usher, 19 S.W.3d 130, 134 (Mo. banc 2000). This Coulit‘nesolve all doubt in favor of
the act's validity” and may “make every reasonableendment to sustain the
constitutionality of the statuteVWestin Crown Plaza Hotel v. Kingg64 S.W.2d 2, 5 (Mo.
banc 1984). “We construe the whole statute andaveo in light of a strong presumption
of a statute's validity.'State v. Shaw847 S.W.2d 768, 776 (Mo. banc 1993) (citations
omitted).

However, cities may not enact or enforce ordinarbat conflict with state statutes
or regulations.State of Missouri ex rel. Sunshine Enterprises ofiddouri, Inc. v. Board
of Adjustment of the City of St. Anr64 S.W.3d 310, 313 (Mo. 2002). “The power to tax
is inherent in the state and any attempt by a nipadity to impose a tax...not authorized by
the general assembly by statute is invalid....tj leas no inherent power to taXWhipple
v. City of Kansas City779 S.W.2d 610, 613 (Mo. App. W.D. 1989As a fourth class city,
Woodson Terrace has only such powers to exact eupational license tax as granted it
by §94.270.SeeCity of Odessa v. Borgjet56 S.W.2d 611, 613 (Mo. App. 1970).

As the party raising the challenge to §894.270:@ 84.270.6, Woodson Terrace
bore the burden of demonstrating that the statai® wmconstitutionalC.C. Dillon Co. v.

City of Eureka, 12 S.W.3d 322, 327 (Mo. banc 2000). The City dadl do so and,

" For example,§80.090 R.S.Mo. granted villages @itihto license, tax, and regulate
certain businesses, but hotels, motels, and totwistts were not mentioned; accordingly
the court held that the village did not have poteampose a license tax on hotels, motels,

and tourist courtKrug v. Village of Mary RidggApp. 1954) 271 S.W.2d 867.
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accordingly, the State statute governs the busihessse tax on hotels and motels,
including Woodson Terrace.

For three years after the passage of 894.270.8d9ém Terrace complied with its
provisions, charging a hotel license tax at theimar rate permitted thereunder, $13.50
per unit per yeat. Woodson Terrace never attempted to impose the afa.85 per
occupied room per night authorized by OrdinanceSlil, in or about May, 2007, the
City Collector sent a letter to SLAH and other h®tgtating that it had sent a tax form
seeking a rate of $13.50 per room per year to ttelhr by error, and enclosing a hotel
license tax form which stated the rate at $.85rpem per night. Woodson Terrace later
explained that it was relying on the Missouri SupeeCourt’'s decision idefferson
County Fire Protection Districts Association v. Bi, Nixon, et al, 205 S.W.3d 866 (Mo.
banc 2006) (hereinaftedéfferson County), and that under the holding in that case it
could ignore the limitation established by 894.370claiming that it violates the
prohibition against special legislation under A#idll, Section 40(30) of the Missouri
Constitution (see, the letter from the late JohmayGIEsQ., then the City Attorney for
Woodson Terrace, L.F. 74; Appendix A24).

Prior to the decision idefferson Countythe Supreme Court had held on numerous

occasions that a statute containing an open-endiedlgtion classification was presumed

® Woodson Terrace charged hotels $13.50 per roomight for fiscal years 2005, 20086,
and 2007, even though 894.270.3 did not becometaféeuntil August 28, 2004, which

was after the start of FY 2005.
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to be a general law, and therefore constitutio®ale, e.g.JTreadway v. State988 S.W.2d
508, 510-11 (Mo. banc 1999).

The issue of whether a statute is, on its facpeaial law or local law

depends on whether the classification is open-entiéi$ v. City of

Branson 945 S.W.2d 447, 449 (Mo. banc 1997). Classiforeti

based upon factors, such as population, that &djecduo change may

be considered open-enddd. Classifications based on historical

facts, geography, or constitutional status on éqdar date focus on

immutable characteristics and are, therefore, densd local or

special lawsld.
Treadway at 510.

In School District of Riverview Gardens, et al., v. &buis County 816 S.W.2d

219, 222 (Mo. banc 1991), the Supreme Court noteat tstatutes establishing
classifications based on population are generd,lawen when it appears with reasonable
certainty that no other political subdivision wetbme within that population classification
during the effective life of the law.” This langyg@mwas cited with approval Byeadway
at 511. See alsoState ex rel. City of Blue Springs v. Ric853 S.W.2d 918, 920-21 (Mo.
banc 1993) (“classifications are open-ended whensitpossible that a political
subdivision's status under the classification caidnge.”). Thus, under the Supreme
Court’s jurisprudence prior tdefferson County even if Woodson Terrace was the only

municipality to which 894.270.3 applied at the timhevas enacted (and even if it was
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unlikely that any other city would ever be subjedts terms), it would still be presumed to
be a general law because the statute containepdudgbion-based classification.

Further, the Supreme Court recognized that theéyparallenging a statute as
violating the prohibition against special laws héd®e burden of proving that the
classification chosen by the General Assembly i®asonable.SeeState ex rel. Pub.
Defender Comm'n v. County Court of Greene Coung67 S.W.2d 409, (Mo. 1984).
However, the Supreme Court propounded a new tekffarson Countyto be applied to
determine whether a statute’s use of a populatitessiication makes it an
unconstitutional special law. The court held thatvould apply a multi-faceted test,
stating:

The presumption that a population-based classidicat is
constitutional is overcome if: (1) a statute comsam population

classification that includes only one political didision, (2) other

° In fact, Woodson Terrace’s argument attemptéitov the burden on SLAH to prove
that the statute is reasonable. For instance, &4pof Appellants’ Substitute Brief,
Woodson Terrace states that Guy Doza, an empldyidéM, which operates the St. Louis
Airport Hilton Hotel (SLAH owns the property), wast aware of any differences between
the revenue sources and levels of service proviged/oodson Terrace and several other
fourth class cities, as if it was SLAH’s burdenpmve a rational basis for the statute,
instead of Woodson Terrace’s burden to prove thatet was no rational basis for the

classification made by the statute, which Woodsemndlce failed to prove at trial.
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political subdivisions are similar in size to thargeted political
subdivision, yet are not included, and (3) the pajan range is so
narrow that the only apparent reason for the naremge is to target a
particular political subdivision and to exclude athers. If all three
circumstances exist, the law is no longer presutodx general, but
is presumed to be a special law, requiring thosending it to show

substantial justification for the classificatioBecause of the General

Assembly's possible reliance on previous casesrimiulating this

presumption, only statutes passed after the dathi®fopinion are

subject to this analysis.

Id. at 870-71 (emphasis added).

The Supreme Court reiteratedJackson County v. State Missoyr207 S.W.3d
608 (Mo. banc 2006), that the test enunciatedeifierson Countyis not to be applied
retrospectively to determine if a law passed ptaothe date of the decision therein is a
special law. It repeated that: “Classificationsdzh on population are open-ended and,
therefore, they are generally presumed to be datistial.” Id. at 611. It then noted that
the Court inJefferson Countyhad recognized an exception to that general rilereva
party challenging a statute was able to prove hbieet elements set forth in the test
enunciated by this Court in that case. Finallystéted that, “As discussed Jefferson
County, that opinion's exception applies only to thewgtaat issue in that opinion and all

statutes passed after the date of that opihiodackson County,207 S.W.3d at 612

(emphasis added).
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The date of thdefferson Countyopinion was November 21, 2006. In the instant
case, 894.270.3 was passed by the General Asselmbhg the 2004 legislative session,
and 894.270.6 was passed by the General Assembhgdine 2005 legislative session,
both prior to November 21, 2006, so that the reagpof Jefferson Countyis not
applicable.

Woodson Terrace argues, at page 39, Footnotet®einforief, that the reasoning of
Jefferson Countyshould be applied to determine whether 88 94.226894.270.6 are
special laws, because § 94.270.6 was containdtkiname bill as §321.222 RSMBthe
statute at issue irefferson County Not only is this contrary to the explicit dirext given
by the Supreme Court that its decision only beiapggrospectively, but Woodson Terrace
cites no case law in support of its position. Rerithere is no logical reason to only apply
the reasoning adefferson Countyto S.B. 210, but not to any other legislation pass
2005. Woodson Terrace is simply attempting to stéite the issues by this argument. In
that the test enunciated Jefferson Countyis not applicable to the statutes at issue in the
instant appeal, the remainder of Woodson Terramgjament relying on it, must also be
ignored.

Woodson Terrace’s attempts at obfuscation contwvben it launches into an
argument that the Bill Summary of Senate Bill 758l &he testimony at trial relating to
lobbying efforts evidence that this statute wasgddegislation. Bill summaries and bill

titles are not actual parts of the legislation assed. They have no binding legal authority.

19 Both §94.270.6 and 321.322 were adopted as p&rBo 210, 2005.
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Further, as to the efforts of lobbyists, the laaclear that once a law has been
adopted, and its provisions are express and unammbgy courts are not at liberty to
construe the language of an act or the words eradatthierein in accordance with the
intentions of its supporters or opponents. The tioncof the courts is to enforce the law
according to its terms. Missourians for Honest Elections v. Missouri Elaohs
Commission,536 S.W.2d 766, 775 (Mo. App. 1976). Thus, evesuch were in this
record, a legislator’s or lobbyist’'s statements egyatesentations made before a vote are
not conclusive upon the court$d. The identity of the persons or entities suppgrién
piece of legislation is therefore irrelevant, athisir interpretation of it.

Accordingly, the previous test utilized in Missbunust answer the question
whether 894.270.3 is special legislation.

A law based on open-ended characteristics is rnwlfa special and
is presumed constitutionalO’Reilly [v. City of Hazelwood] 850
S.w.2d [96] at 99 [(Mo. banc. 1993)]. Populatidassifications are
open-ended in that others may fall into the clasaiion. State ex rel.
City of Blue Springs v. RiceB53 S.W.2d 918, 921 (Mo. banc 1993).
Such laws are not special if the classificatiomade on a reasonable
basis. Blave v. Smith & Entzeroth, In¢.821 S.W.2d 822, 831 (Mo.
banc 1991). The test for whether a statute withopan-ended
classification is special legislation under Artitlie Section 40, of the
Missouri Constitution is similar to the rationaldimtest used in equal

protection analyses.Id. at 832. _The burden is on the party
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challenging the constitutionality of the statute sbow that the

statutory classification is arbitrary and withoutaéional relationship

to a leqislative purposeTreadway v. State988 S.W.2d 508, 511

(Mo. banc 1999).

Jefferson County Fire Protection Dist205 S.W.3d at 870 (emphasis added).

Woodson Terrace failed to prove at trial that¢hgas not a rational basis to support
the population-based classification set forth 848270.3. Moreover, even assuming that
Woodson Terrace had met such proof as to 94.29@.2,/0.6 is not special legislation.
That section plainly applies to all fourth classies, is open-ended and is therefore a
general law (see section II.C. of this brief).

B. Section 94.270.6(2) Does Not Operate to CreateSpecial Law in
894.270.3.

Woodson Terrace argues that due to the operati@84€270.6(2), the population
classification in 894.270.3 is not open-ended. , Y& cases cited by Woodson Terrace
support the Judgment entered by the trial coudvor of SLAH. For instance, itate ex
rel. City of v. Rice853 S.W.2d 918 (Mo., 1993), the statute at ispydied to “any city of

the fourth class havin@ population in the 1980 decennial censusf more than

twenty-five thousand but less than twenty-six tlemubswhich is located in a county of the
first class having a charter form of government emataining the larger portion of the city

with a population of more than three thousand. ¢ $tatute effectively only applied to one
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city at the time it was enacted. The court thdeded that “[tihe 1980 census is an
unchanging historical fact — making it completetypossible that the status of a political
subdivision under this classification could chang&herefore, it is an immutable
characteristic similar to geography or constituiiostatus.” Id. at 921. The court found
that the clause covering Blue Springs differs fratimer population-based laws because it
relies on population at a specific time before éhactment of the clause and held that it
was an unconstitutional special lavd.

The instant statute, 894.270.3, is not similahe population classification in that
statute was not limited to only such city or citéesmet that classification as of a particular
census. Atthe time that 894.270.3 was passe@sitconceivable that other cities could, in
the future, potentially fall within the populati@fassification, making it open-ended and
presumptively constitutional.

“It is permissible to classify counties or othedlipcal subdivisions according to
population, provided other counties or subdivisiorey come within the classification in
the future, even though the act may apply to omlg county, city, or other political
subdivision only, at the time of enactmenCbllector of Revenue of the City of St. Louis
v. Parcels of Land Encumbered with Delinquent Taxelns Serial Numbers 1-047 and
1-048 517 S.W.2d 49, 53 (Mo. 1974). The statute in qargshere was restricted to cities

not within a county with a population in excesb00,000 inhabitants who elected to be
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subject to the law. This Court noted that “theelikood or unlikelihood of other cities
becoming subject to the legislation is not sigmifit so long as the classification is
reasonable and the legislation will admit any mipaility attaining the necessary status.”
Id. at 54. The Court decided that the population-thassstriction was open-ended,
presumed to be constitutional and subsequentlytheldthe statute was constitutional as
there was a reasonable basis for the excludn.

Woodson Terrace does not cite any case law thatdvsupport its claim that
legislation passed subsequent to passage of aiqmpésaly general statute could somehow
make it an unconstitutional special law. The deaisn Walters v. City of St. Louis259
S.W.2d 377 (Mo. 1953) is to the opposite effect.that case, the statute only applied to
charter cities with a population greater than 700,8ccording to the most recent federal
decennial census. The statute included languadettivould expire two years after it
became effective. This Court discussed the fadtittwas practically certain that no city
other than the City of St. Louis would attain tkquisite population prior to the expiration
of the law was not an issue because the statuteatiéxclude any city that may come
within the classification. 259 S.W.2d at 383. Twmurt held that the statute was a general
law that was constitutional as the classificaticasweasonably related to the legislative

purpose.
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Similarly here, 894.270.3 did not exclude any foedil subdivision that may attain
the requisite population classification from beguipject to the cap set forth in the statute.
That a new statute was passed later which may pr&@.270.3 from acting as a limit on
the hotel license tax rate of any fourth class ottyer than Woodson Terrace in the future
does not make 894.270.3 a special law.

In addition, in making this argument, Woodson &eer asserts that it is forever
limited to a rate of $13.50 per room per year by.890.3 (Appellant's Brief, 41).
However, this is patently untrue. Under §94.27W/6pdson Terrace may raise its rate by
5% a year up to a maximum of 1/8 of 1% (which ibstantially more than the amount
raised at a rate of $13.50 per room per year, BiE27; Appendix A27).

C. The Trial Court Properly Found that 894.270.6 Lmited the Tax Rate

that Woodson Terrace Could Charge to $13.50 per Roo per Year for
Fiscal Years 2008 and 2009.

The trial court correctly held that:
Because the City had charged a tax rate of $1326@0om for fiscal
year 2005, the last year in which it collected &éehbusiness license
tax prior to passage of 894.270.6, the City of WsmodTerrace cannot
charge a license rate of more than $13.50, withatiter action by

the City Council, and it cannot increase the ta& by more than 5%
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per year, to a maximum of one-eighth of one-percdna hotel’s

gross income.
Conclusions of Law, § 22. This Conclusion was Hdaspon Y 18 of the trial court’s
Findings of Fact, in which the court found “thag thusiness license tax rate for hotels and
motels which was in effect in the City of Woodsaribice on May 1, 2005 was $13.50 per
unit per year.” Essentially, the trial court detered that, because the rate charged by the
City for FY 2005 was $13.50 per room per year, Wés the amount which the City was
authorized to charge under 894.270.6(2).

In reaching this conclusion, the court correctiyydnthat the maximum rate that a

City could charge for a hotel business license thagate in effect (i.e., the rate actually
charged by the City) on May 1, 2005, not the maximauthorized rat?. Thus, even
assumingarguendo that 894.270.3 is unconstitutional special legigsia Woodson
Terrace is still prohibited by §94.270.6 from chiaggmore than $13.50 per unit per year
without further action of its City Council, whichay increase the rate to up to 1/8 of 1% of

gross revenues, with the amount of tax not to emedoy more than 5% per year.

1 In different contexts, Missouri courts have ratiagd the difference between the

authorized rate of taxation and the effective tabe.r See, e.gState ex rel. Zoological
Park Subdistrict of City and County of St. Loyi§21 S.W.2d 369, 372 (Mo. 1975); and

Green v. Lebanon R-IIl School Dist13 S.W.3d 278, 285-86 (Mo. banc 2000).
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Further, 894.270.6 on its face applies to all flowlass cities, so that it does not
constitute special legislatioistate ex rel. Crow v. Flemingl4 S.W. 758, 760 (Mo. 1898).

Finally, Woodson Terrace argues at pages 40-4f% d@rief that by operation of
894.270.3, Woodson Terrace will “forever” be lindt® the tax rate in effect as of May 1,
2005, and that it will “always be the only city bwlito the upper limit on its hotel/motel tax
rate of $13.50 per room per year for those hotdlraatels where $13.50 per room per year
exceeds 0.00125% of their gross revenue.” Yet, sta@mpling admitted at trial by
Exhibit 27 (Tr. 68; Appendix A27), illustrates thiar the fiscal years 2007 and 2008, the
greater of the calculated tax rate between “(1)-@ghath of one percent of such hotels’ or
motels’ gross revenue; or (2) The business liceéarseate for such hotel or motel on May 1,
2005,” is the former amount. In other words, itholiscal years, the greater amount is the
one-eighth of one percent of such hotels’ grosemae and so Woodson Terrace is not

foreverlimited to only the rate generated by calculatimg tax rate under the May 1, 2005

levy. Inthose two years alone, it is anotheratgeamount. Therefore, because the statute

Is presumed constitutional, and as Woodson TeffaEz to prove at trial that there was
not a rational basis to support the population-thatassification set forth in § 94.270.3,
and because 894.270.6 is, on its face, a law génamplicable to all fourth class cities,
Woodson Terrace must comply with the provisionshef statute which prohibit it from

charging SLAH a business license tax in excessl8f3p per room for the fiscal year

beginning July 1, 2007.
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D. Section 94.270 Does Not Violate Article VI, Saon 15.

Woodson Terrace further argues in part D of Pibiiat§94.270 violates Article VI,
Section 15, by subdividing fourth class cities iatmumber of different subclasses with
regard to their authority to levy hotel licensedsx Moreover, Woodson Terrace’s attack
Is now on the entirety of 894.270, not simply 8834.3 and 94.270.6. Such argument has
not been raised before by Appellants and, theref@&been waived. Nevertheless, SLAH
will briefly address the argument.

Sections 94.270.3 and 94.270.6 do not violateckrtVl, Section 15, in that the
legislature is not prohibited from passing lawslegaple to less than all cities within the
same classificationLeoffler v. Kansas City485 S.W.2d 633, 634 (Mo. App.1972) holds
that statutes applicable to first class cities dbapply to first class charter cities. State
ex rel. City of Ellisville v. St. Louis County Baf Election Com'rs 877 S.W.2d 620 (Mo.
1994), the Court distinguished between legislagivthority regarding cities and counties,
stating as follows:

The constitution limits the number of classes diesito four, Mo.
Const. art. VI, 8 15, but does not say that a |pplieable to any city
shall apply to all cities in the class to which Isugty belongs.
Article VI, Section 8, clearly places such a liroih the legislature
when it adopts laws relating to counties. Thiusoffler implicitly

relies on the absence of constitutional limitingdaage regarding
cities to reach its decision. We do not believe thasoning of

Leoffler, which discusses constitutional charter citiess fany
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bearing on the interpretation of laws relating tmmties where the
constitution contains the explicit limitations omish the case turns.
d. at 622-237
These two decisions make clear that Article VEtiea 15, of the Constitution does
not require that a law applicable to a particulidy must also be applicable to all other
cities of the same classification. In fact, takifgodson Terrace’s argument to its logical
conclusion, the legislature would be prohibitednfr@authorizing a city or cities of a
particular classification to charge a particularualess all cities of that class are permitted
to charge the same rate (e.g., the tax authorepedate for allfourth class cities would
have to be the same). This has never been thm lHus state, and Woodson Terrace fails
to cite any case law in support of this argumentusl Woodson Terrace’s claim that
8894.270.3 and 94.270.6, (and here the entire§p4f270, as if it had been raised at trial)
violate Article VI, Section 15, of the Missouri Cstitution was properly denied at trial.
Even presuming the legislature was required to enak laws passed by it
applicable to altities of the same classification, §94.270.6 sliapble to all fourth-class
cities, so that it would not violate such a requonest.

The trial court’s Order and Judgment was propérraast be affirmed.

12 State ex rel. City of Ellisville v. St. Louis CountBd. of Election Com’rswas
subsequently overturned by a constitutional amemdniEhat in no way, however, affects
the Court’s analysis regarding the legislature’ditsgtio distinguish between cities within

the same classification.
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lll.  THE TRIAL COURT DID NOT ERR IN FINDING THAT WO ODSON

TERRACE ORDINANCE 1719 WAS NULL AND VOID BY OPERATI ON

OF SECTION 94.270.6 RSMO. BECAUSE SUCH SECTION IS

CONSTITUTIONAL IN THAT IT DOES NOT VIOLATE THE

UNIFORMITY CLAUSE OF THE MISSOURI CONSTITUTION BECA USE

THE LEGISLATURE IS NOT PROHIBITED FROM PASSING LAWS

APPLICABLE TO LESS THAN ALL CITIES WITHIN THE SAME

CLASSIFICATION. APPELLANT'S ADDITIONAL ARGUMENT TH AT

WOODSON TERRACE ORDINANCE 1719 DID NOT VIOLATE 94.270.6

RSMO. IN THAT IT REDUCED THE TAX RATE WAS NOT RAISE D AT

THE TRIAL COURT AND HAS, THEREFORE, BEEN WAIVED, AN D

BECAUSE THE TAX RATE AUTHORIZED BY ORDINANCE 1719

EXCEEDS THE MAXIMUM OF 1/8 OF 1% AUTHORIZED UNDER

SECTION 94.270.6.

Woodson Terrace’s argument that 894.270 violatesuthiformity requirement of
Article VI, Section 15, of the Missouri Constitutithas been dealt with in the immediately
preceding section (D) of Point Il and will not lepeated here.

Furthermore, Woodson Terrace’s additional citatmRiden v. City of Rolla348
S.W.2d 946 (Mo. 1961) ar@ark v. City of Overland Park226 Kan. 602 (Ks. 1979) lend
it no support for both cases are inappodRelenaddressed the issue of whether Article VI,
Section 15, was violated by permitting third clagges to tax occupations which fourth

class cities were not permitted to tax. In othesrds, the issue was the alleged
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discrimination between two classes of cities, mobag cities of the same class. Thus, any
comment by the Court concerning whether all citiethe same class must be granted the
same powers is dicta. Further, the Court thereiSpaly noted that, “Moreover, in
considering a somewhat similar problem we havetbfre stated that ‘legislation for
cities according to class or population has longnbeecognized as reasonable
classification.’"Randolph v. City of Springfield257 S.W. 449

Clark is a Kansas case and has no precedential authanrgiyng under provisions of
the Kansas Constitution which do not have countérpathe Missouri Constitution.
Kansas, unlike Missouri, is a home rule state. Wipalities have authority to levy a tax
unless that power is limited or prohibited by l¢gfion “applicable uniformly to all cities
of the same class.’Id. at 609-10. InClark, the Kansas Supreme Court found that the
legislature had not classified cities, so thatauld not enact a law that distinguished
between cities. In Missouri municipalities onlylasuch taxing authority as granted by
the legislature. Whipple v. City of Kansas City, supr&79 S.W.2d 613. Given the
differences in state constitutional provisions kesw Missouri and KansaS|ark is of no

help in interpreting Article VI, Section 15.

13 |If Woodson Terrace’s argument concerning Artiéle Section 15, was correct, then
there would be no need for the multitude of coetisions addressing the issue of when
statutes addressing less than all of the citiea alass, and distinguishing them by
population, is special legislation in violation Afticle Ill, Section 30, because all such

legislation would be unconstitutional under Artislg Section 15.
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Finally, in subpart C of Woodson Terrace's Poilif it argues that because
894.270.3 is unconstitutional and the $13.50 ramxwtas never properly assessed (despite
the fact that Woodson Terrace admittedly submiétpplications and received payments
from hotels at that rate), then their tax rate 032 under Ordinance 1719 satisfies the
requirements set forth in 894.270.6 (assumingdemsmed constitutional) by reducing the
rate. Not only does this argument require Woodesemace to completely ignore the fact
that it actually assessed the $13.50 rate foraat karee years (fiscal years 2005, 2006 and
2007 and then “inadvertently” for 2008), Woodsonr@iee never raised this argument at
trial.

Moreover, it is a factually incorrect statementlsing fiscal year 2008 as an
example as outlined in Exhibit 27 admitted intodevice at page 68 of the trial transcript, a
tax rate of $0.32 in fiscal year 2008 would havialed a fee of $32,703. (Tr. 68, Exhibit
27; Appendix A27). This amount is a 673.9% inceeaser the previously imposed tax
rate of $13.50. Therefore, it would violate 8940 &/because although a city may increase
its tax rate by five percent per year, the totallewied cannot exceed the greater of either
(1) one-eighth of one percent of the hotels’ gresenue (i.e., $11,449 in fiscal year 2008,
per Exhibit 27; Appendix A27) or the business leernax rate for such hotel on May 1,
2005 (i.e., $4,226, per Exhibit 27; Appendix A2Plainly, the total fee of $32,703 would
have greatly exceeded the permitted top limit asf@eh in 894.270.6 based on gross

revenue, or $11,449.
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CONCLUSION

The trial court properly found in favor of SLAH amgainst Woodson Terrace as to the
proper hotel/motel tax rate on SLAH’s claim for @eatory judgment because SLAH’s
claim for declaratory relief was proper in that SiLAs not required to make a payment
under protest of the contested taxes pursuant 39.831 RSMo. in order to bring its
claims for equitable relief in the trial court.

The trial court further correctly held that thepapable hotel/motel tax rate in effect
as of May 1, 2005, was $13.50 per room per yeaaus (A) §94.270.3 RSMo.is not a
prohibited “Special Law” in that it contains an opended population classification, is
presumptively constitutional so that the burdensrem Woodson Terrace to prove it is
unconstitutional, and Woodson Terrace failed tonshimat the statutory classification is
arbitrary and without a rational relationship ttegislative purpose; (B) because the rate
charged by Woodson Terrace on May 1, 2005 was 8X86occupiable room per year, it
was prohibited from charging more than this amdont=Y 2008 and 2009, although it
may increase this rate in the future up to 1/8%f df a hotel's gross revenue, with the
increase not to exceed 5% per year; and (C) Se®da270 does not violate Article VI,
Section 15, of the Missouri Constitution becausel#igislature may pass laws applicable
to less than all cities in the same classificatidaurther, Woodson Terrace failed to
preserve any constitutional attack on this Sedndts entirety.

Finally, the trial court did not err in findingahWoodson Terrace Ordinance 1719
was null and void by operation of Section 94.27B8Mo. because such Section is

constitutional in that it does not violate the wnrhity clause of the Missouri constitution
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because the legislature is not prohibited fromipgdaws applicable to less than all cities
within the same classification. Appellant’s addiit@l argument that Woodson Terrace
Ordinance 1719, in any event, did not violate 98.@8 RSMo. and reduced the tax rate was
not raised at the trial court, has therefore beaived, and is factually incorrect.
Both the rate of $.85 per day per room occupiethg Woodson Terrace Ordinance
1606, and the rate of $.32 per occupied room pgrsi by Woodson Terrace Ordinance
1719, exceed the rates authorized by §894.270.24/270.6 when applied to SLAH, in
that such rates would cause the business licersenfgosed on SLAH to far exceed the
license tax it would pay based on a rate of $18&0unit per year or one-eighth of
one-percent of its gross revenue.
For all of the foregoing reasons, the trial caididgment should be affirmed.
Respectfully submitted,
DANNA McKITRICK, P.C.
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