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STATEMENT OF FACTS

For purposesof thisbrief, the plaintiff-appellant, REJ, Inc., will bereferred to
asREJ. Thedefendant-respondent, City of Sikeston, will bereferred to asthe City. The
intervenor-respondent, Greers Grove Development, L.P., will bereferred toasGreers
Grove. TheRecord on Appeal consistsof atranscript, Legal Fileand a Supplemental
Legal File. References to the Legal File will be (LF __) and reference to the
Supplemental Legal Filewill be (Supp.LF__ ).

REJ filed thislawsuit in the Circuit Court of Scott County on August 14, 2001.
Thetrial judgerecused himself and the case was assigned to Judge Stephen Mitchell in
Stoddard County. (LF 1) By stipulation of the partiesall proceedingsin thetrial court
wer e held in the courtroom of Judge Mitchell in Stoddard County. (LF 2)

REJ’s three count petition attacksthe validity of the City’s Ordinance Number
5405.(L F 11-14).

The intervenor, Greers Grove, owned a tract of land adjacent to and directly
west of U.S. Highway 61 in thenorth part of the City. REJ ownsland which lieseast of
U.S. Highway 61 in thevicinity of the Greers Grove property. GreersGrove applied
to the City’s planning and zoning commission for a hearing on whether its property
should bere-zoned to allow for commercial use. REJ appear ed beforethe commission

to oppose Greer Grove' srequest. Theplanning and zoning commission filed areport
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to the City Council in which it did not recommend approval of Greer Grovesrequest.
A public hearing was held by the council, attended by Richard Montgomery and his
sister, Elizabeth Wilson, representatives of REJ, who continued to oppose the zoning
change. (LF 7, 8, 33, 34)( TR 6). Thecity council rejected the recommendation of the
planning and zoning commission and enacted Ordinance Number 5405, by which
commer cial zoning was granted for the Greers Grove property on July 9, 2001. (LF 34)

REJ then filed thiscase. In Count | of its petition, REJ seeks a declaratory
judgment holding that Ordinance Number 5405 is*“ void and unenforceable.” REJ also
requested an “injunction preventing Ordinance Number 5405 from being enforced” .
REJ further requested in Count | that it be awarded costs and attor ney fees and such
other relief asthe court deemsjust and proper. Countsll and |11 seek the samerelief
asCount |, with the exception that thereisno expressrequest for attorney feesin those
counts. (LF 11-14) In paragraph 21 of Count | REJ asserted that the Sunshine Law
(Section 610.020 RSM0.) creates “ specific requirementsfor public notice and minutes
to be kept of public proceedings.” It wasthen alleged in paragraph 21 that the City
violated the Sunshine Law by giving no notice of any meeting for the purpose of
amending Exhibits D, G, and F to the plaintiff’s petition; that the City kept no minutes
for the purpose of amending Exhibit D, F and G; that it kept no records of any votes
taken for the pur pose of amending Exhibits D, F, and G; and that it kept norecord of any
votestaken for the purpose of passing Exhibit For G. (LF 10, 11) REJ also attached

toitspetition, Exhibit E, a seven page set of minutesfor the Special M eeting of the City
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Council on July 9, 2001. Page 5 of those minutes recites the adoption of Ordinance
Number 5405. It isfurther recited on page 5that Councilmen Boyer, Harris, Marshall,
Mitchell, and Pullen voted for the passage of Ordinance Number 5405. (LF 30, 36) No
negative votesare cited.

Exhibit A to the Petition isa plat showing the boundaries of the Greers Grove
property. Exhibit B isa Petition in opposition to the Greers Grove Rezoning Request
with the signatures of anumber of individuals. (LF 8, 16-21); Exhibit C isa petitionin
opposition to the proposed zoning change signed by atrusteefor the First Church of the
Nazar ene, and by the pastor of the Trinity Baptist Church. (LF 8, 24-25).

Oneof the City’sInterrogatoriesto REJ inquired asto claims by REJ that the
Sunshine Law had been violated. REJ objected to thisinterrogatory (No. 11) on the
ground that “it isoverly broad, unduly burdensome, and not reasonably calculated to
lead to the discovery of admissible evidence.” (Supp. LF 20). No record was made of the
hearing on the objections. Therecord doescontain a proposed order which counsel for
REJ submitted relativeto the disposition of itsobjectionstointerrogatories. Counsel
for the City challenged the accuracy of the draft of the proposed order by a letter to
Corrine Darvish, one of the attorneysfor REJ. (Supp. LF 10,11) The order was never
revised to correct the objectionable portions, there wasno response by Ms. Darvish to
theletter, and no formal order on the objectionswas ever entered by the court.

On August 5, 2002, the City enacted Ordinance Number 5491, by which it

expressly repealed Ordinance Number 5405. (LF 46-48) The City then moved for the
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dismissal of the lawsuit on the ground that it had become moot by the repeal of the
ordinance. (LF 47-49).
REJ was granted until August 26, 2002 to file a response in opposition to the City’s
motion and the City was granted until September 2, 2002 to respond. (LF 4-5). When
REJ filed itsresponsg, it also filed a separate motion asking leaveto file an amended
petition. (L F4) By theamendments REJ sought to add arequest for remedies provided
for violations of the Sunshine Law. One of the proposed changes would have added sub-
paragraph (d) to paragraph 21 of the petition. Sub-paragraph (d) isarequest that the
court impose civil fines upon each of the City Council Members and “relevant city
officials pursuant to Sec. 610.027.3 RSMo”. (LF 86-87) FN 1

Sub-paragraph (e) to paragraph 21 of the proposed amendment asks that the
court enjoin the City Council Membersand City Officialsfrom violating the Sunshine
Law. Sub-paragraph (f) to paragraph 21 of the amended petition asksfor such further
relief asthe court deemsjust and proper. Oneother change which would result from
the proposed amendment was that the original petition seeks only a declaratory

judgment and injunction relative to City Ordinance Number 5405. By the proposed

amendment REJ also asksthe court to

FN1. None of the City Council Members, nor any other city officials have ever been
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joined as defendantsin this case.

declar e City Ordinance Number 5406 to be void and unenfor ceable. Intheprayer for

relief under Count | of the proposed amended petition REJ asksthat the court declare
both Ordinance Number 5405 and Ordinance Number 5406 to be “void ab initio and
unenforceable’. (LF 084, 086) A copy of Ordinance Number 5406 is attached to the
proposed First Amended Petition as Exhibit H. (LF 92) Ordinance Number 5406 was
also enacted at the July 9, 2001 council meeting. It dealssolely with the subdivision of
aportion of the Greers Grove' sproperty. (LF 92) By a contract dated April 26, 2001,
with an addendum dated July 16, 2001, Greers Grove had agreed to sell 2.6 acresfrom
its property to the Scott County Health Department, a governmental body. (Supp LF
28,29). The Scott County Health Department tract iswithin the portion of the property
affected by Ordinance Number 5406. (LF 061, 064, 084, 092, Supp.LF 76) REJ asserts
in paragraph 8 of its petition that the use of the property by the County Health
Department isinconsistent with the surrounding residential, church, and agricultural
uses being made of property inthearea. (LF 7)

On April 22,2002, Joel Montgomery, one of theresidentsin thetract owned by
REJ, allegedly acting asataxpaying citizen of Scott County and asan owner of land near

the “Highway 61 Project” construction site, filed cause number 02CV 745001 in the

11



Circuit Court of Scott County against the Scott County Health Department and its
individual trustees. That caseisa suit for adeclaratory judgment and an injunction to
block construction of the Health Department Building on the tract acquired from
Greers Grove. (Supp LF 23, 28). The Montgomery case was assigned to Judge Randy
Schuller from Wayne County. (Supp. L .F. 25)

In the Montgomery lawsuit the plaintiff alleged the existence of the pending case
of REJ, Incv. the City of Sikeston, in which it isasserted that the property purchased by
the health department isimproperly zoned, and that Ordinance Number 5405 is“ void
for a multitude of reasons as set forth” . (Supp LF 31).

The Scott County Health Department and its Trustees responded to the
Montgomery lawsuit with a motion to dismiss for a number of reasons, including an
allegation that the County Health Department is a political subdivision of the State,
which is not subject to the zoning laws of the City of Sikeston. (Supp LF 48). On
October 8, 2002, Judge Schuller, at the request of Montgomery, issued a Temporary
Restraining Order against the construction of a building on the health department
property. (Supp L.F. 25) At ahearing on the health department’s motion to dissolvethe
restraining order held on October 8, 2002, Judge Schuller made a docket entry reciting
that, unless restrained by an appropriate appellate writ, he would dismiss the
Montgomery petition and dissolve the temporary restraining order on October 18,
2002. Montgomery applied to the Court of Appeals, Southern District, for such awrit.

That court entered a stop order precluding Judge Schuller from dismissing the
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Montgomery case until the parties had filed their response to the application. On
November 4, 2002, the Court of Appeals dissolved its stop order and denied the
Montgomery request for awrit. (Supp LF 27) Judge Schuller proceeded to dismissthe
caseand to dissolve hisTemporary Restraining Order. Montgomery then filed a Notice
of Appeal in hiscase (Scott County Cause Number 02CV 745001) on December 12, 2002.
(Supp. L.F.27)
On September 5, 2002, Judge Mitchell sustained the City’smotion to dismissthe
REJ petition on the ground of mootness, and further overruled REJ'sMotion for Leave
tofileitsFirst Amended Petition. (LF 118) On October 16, 2002, REJ's M otion for
aNew Trial wasoverruled. (LR 5, 134) Thecourt took judicial notice of thefilein the
Montgomery lawsuit whilerulingon REJ sMotion for aNew Trial. (LF 133) A Notice
of Appeal wasfiled by REJ on October 22, 2002. (L .F. 5, 134)
The Court of Appealsissued itsdecision affirming thetrial court on October 29,
2003. After timely motions asking the Court of Appealsto order are-hearing and for
itsorder totransfer wereoverruled, REJ filed itsMotion to Transfer with this Court.
Thewritten record in the Montgomery caseisa part of therecord in thiscasein the
form of a Supplemental Legal File. Missouri Case Net indicatesthat the appeal in the
Montgomery case against the Scott County Health Department and its Trustees was

voluntarily dismissed on May 9, 2003.
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POINTSRELIED ON

|. THE TRIAL COURT DID NOT ERR IN DISMISSING THE PLAINTIFF'SPETITION
FOR A DECLARATORY JUDGMENT AND INJUNCTION. EACH OF THE THREE
COUNTSOF PLAINTIFF'SPETITION WERE CLAIMSFOR A DECLARATION THAT
S KESTON ORDINANCE NO. 5405 WASVOID AND UNENFORCEABLE AND FOR AN
INJUNCTION AGAINST ITSENFORCEMENT. ORDINANCE NO. 5405 HAS BEEN
REPEALED INITSENTIRETY AND THE TRIAL COURT, THEREFORE, PROPERLY
SUSTAINED THE CITY’S MOTION TO DISMISS ON THE GROUND THAT THE
CLAIM HAD BECOME MOOT.

Armstrong v. Adair County, 990 SW.2d 62, 64 (Mo. App. 1999)

Automobile Club of Missouri v. The City of St. Louis, 334 S\W.2d 335, 336 (Mo.

1960)
Colombo v. Buford, 935 SW.2d 690, 695 (Mo. App. WD 1997)

State, ex rel, Helujon, Ltd v. Jefferson County, 964 SW.2d 531, 537 (Mo. App. ED
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1998)

[I. THE TRIAL COURT DID NOT ABUSE ITSDISCRETION IN DENYING
REJSMOTION FOR LEAVE TO FILE A FIRST AMENDED PETITION
A.

THE PURPOSE OF THE FIRST AMENDED PETITION WAS TO CHANGE THE
PLAINTIFFS CAUSE OF ACTION FROM A CLAIM FOR A DECLARATORY
JUDGMENT AND INJUNCTION TO ONE FOR THE ENFORCEMENT OF THE
REMEDIAL PROVISONSOF THE SUNSHINE LAW.AT THETIME REJATTEMPTED
TO AMEND ITS PETITION TO SEEK REMEDIES UNDER THE SUNSHINE LAW,
THAT REMEDY WASALREADY BARRED BY THE STATUTE OF LIMITATIONS THE
TRIAL COURT WAS, THEREFORE, WITHOUT JURISDICTION TO ALLOW THE
AMENDMENT.

Colombo v. Buford, 935 SW.2d 690, 695 (Mo. App. WD 1997)

Goev. City of Mexico, 64 S\W.3d 836, 840 (Mo. App. ED 2001)

Hertzog v. City of Greenwood, 944 SW.2d 588 (Mo. App. WD 1997)

Laux v. Motor Carrier’s Council of St. Louis, Inc., 499 SW.2d 805, 807 (Mo. 1973)
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Section 610.027.4 RSMo
V.A.M.S. Section 610.027.1

V.A.M.R. Rule55.33(a)

B.

EVEN IF THE TRIAL COURT STILL HAD JURISDICTION TO ALLOW AN AMENDED
PETITION TO SEEK REMEDIES UNDER THE SUNSHINE LAW, IT WAS NOT
OBLIGATED TO ALLOW THE AMENDMENT BECAUSE ONCE RESPONSVE
PLEADINGS HAVE BEEN FILED, WHETHER TO ALLOW AN AMENDMENT IS
WITHIN THE DISCRETION OF THE TRIAL COURT. THE TRIAL COURT
PROPERLY EXERCISED ITSDISCRETION TO DENY THE MOTION.

Curnutt v. Scott Melvin Transport, Inc., 903 SW.2d 184, 193 (Mo. App. W.D. 1995).

Downey v. Mitchell, 835 S\W.2d 554, 556 (M o. App. E.D. 1996)

Hudson v. Riverport Performance Arts Center, 37 SW.3d 261, (Mo. App. E.D.

2000)
Kroger v. Hartford LifeIns. Co., 28 SW.3d 405, 413 (Mo. App. W.D. 2000)
Section 610.027.3 RSMo.

Rule55.33(a)
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EVEN IF THE COURT SHOULD FIND THAT THE TRIAL COURT ISNOT BARRED
BY THE STATUTE OF LIMITATIONSFROM GRANTING LEAVE FOR THE FILING
OF PLAINTIFF'S FIRST AMENDED PETITION; AND, IF THE COURT FURTHER
FINDS THAT THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING THE
MOTION, THISCASE CAN BE REMANDED ONLY FOR THE LIMITED PURPOSE OF
A TRIAL ON THE ISSUE OF WHETHER THE CITY OF SIKESTON ACTED IN
VIOLATION OF THE SUNSHINE LAW AND, IF SO, THE AMOUNT OF CIVIL FINE
WHICH SHOULD BE IMPOSED AGAINST THE CITY, NOT TO EXCEED $500.00;
AND WHETHER THERE IS ANY BASIS FOR AN AWARD OF ATTORNEY FEES
AGAINST THE CITY. THE CITY COUNCIL MEMBERS AND OTHER CITY
OFFICIALS ARE NOT PARTIES AND THE COURT HAS NO JURISDICTION TO
IMPOSE A FINE OR ATTORNEY FEES AGAINST ANY OF THEM INDIVIDUALLY.
THE COUNCIL MEMBERSAND OTHER CITY OFFICIALS CAN NO LONGER BE
ADDED ASDEFENDANTSBY AMENDMENT IN A SUNSHINE LAW CLAIM BECAUSE
THE STATUTE OF LIMITATIONSHASEXPIRED.

Ellison v. Valley View Dairy, Inc., 905 SW.2d 93, 97-98 (Mo. App. SD 1995)

Groomsv. Grange Mutual Casualty Co., 32 S.W.3d 618, 621 (Mo. App. ED 2000)

Shroyer v. McCarthy, 769 SW.2d 156, 159-160 (Mo. App. WD 1989)

Tyson v. Dixon, 859 SW.2d 758, 763 (Mo. App. WD 1993)

Section 610.027.3 RSMo.
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ARGUMENT

I

|. THE TRIAL COURT DID NOT ERR IN DISMISSING THE PLAINTIFF'SPETITION
FOR A DECLARATORY JUDGMENT AND INJUNCTION. EACH OF THE THREE
COUNTSOF PLAINTIFF'SPETITION WERE CLAIMSFOR A DECLARATION THAT
S KESTON ORDINANCE NO. 5405 WASVOID AND UNENFORCEABLE AND FOR AN
INJUNCTION AGAINST ITSENFORCEMENT. ORDINANCE NO. 5405 HAS BEEN
REPEALED INITSENTIRETY AND THE TRIAL COURT, THEREFORE, PROPERLY
SUSTAINED THE CITY’S MOTION TO DISMISS ON THE GROUND THAT THE
CLAIM HAD BECOME MOOT.

The trial court did not err in dismissing REJ’s Petition for Declaratory and
Injunctive Relief. The declaratory judgment sought by REJ was to establish the
invalidity of Sikeston City Ordinance Number 5405. The purpose of the injunctive

relief sought by REJ wasto enjoin the City from enforcing Ordinance Number 5405.

A. Standard of Review

The City disagreeswith REJ’ s concept of the standard of review, which it says
would require the court to treat the facts contained in the petition as true and to
construe them in the light most favorable to REJ. (Page 16, Appellant’s Substitute
Brief).

18



We believe that a motion to dismiss submits on the merits theissues on which
REJ hasthe burden of per suasion so that the standar d of review isgoverned by Murphy
v. Carron, 536 SW.2d 30 (Mo. banc 1976); and that under that standard the evidence and
reasonableinferences must be viewed in thelight most favorableto the judgment with
all contrary evidenceto bedisregarded. Colombov. Buford, 935 S.W.2d 690, 694 (Mo.
App. WD 1997).

B. Thetrial court properly dismissed the Petition after the City repealed Ordinance
Number 5405.

REJ sought the appropriate and, perhaps, its exclusive remedy, with itsrequest
for declaratory and injunctive relief. It has been held that under Missouri law,
challenges to zoning, rezoning and refusal to rezone must be either by an action for
declaratory judgment or for an injunction. State, ex rel Helujon, Ltd v. Jefferson County,
964 S.\W.2d 531, 537 (Mo. App. ED 1998).

After the lawsuit was filed, the City, on August 5, 2002, enacted Ordinance
Number 5491, by which it expressy repealed Ordinance Number 5405 (LF 47) At that
point, therewasnolonger any reason for adeclaratory judgment asto thevalidity of the
repealed ordinance nor any reason for an injunction against itsenforcement. Thetrial
court, therefore, properly sustained the City’s motion to dismiss on the basis of the
mootness doctrine.

Generally, courtsdo not decide moot cases. Kinsky v. Steiger, 109 SW.3d 194,
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195 (Mo. App. 2003). Mootnessrelatesto thejusticiability of a case. I1d at 195. A
guestion is justiciable only where a judgment would declare a fixed right and
accomplish a useful purpose. Local Union 1287 v. Kansas City Area Transp. Auth, 848
S.W.2d 462, 463 (M o. banc 1993) When an event occursthat makesa court’s decision
unnecessary or makes granting effectual relief impossible, the case is moot and
generally should be dismissed. Armstrongv. Adair County, 990 SW.2d 62, 64 (Mo. App.
1999). River Fleets, Inc. v. Creech and Missouri Department of Revenue, 36 S.W.3d 809,
813 (Mo. App. 2001)contains a thor ough discussion by this court of the concept of when
a cause of action becomes moot.

Therepeal of a statuteor ordinance which isat the basis of alawsuit presentsa
classic situation for the application of the mootness doctrine. A question as to the
validity of an ordinanceis moot when the ordinance has been repealed. Automobile Club
of Missouri v. The City of St. Louis, 334 S.\W.2d 335, 336 (M0 1960). In St. Louis County
v. Village of Peerless Park, 726 S.W.2d 405, 409 (Mo. App. ED 1987), it was held that
when an amendment changes a statute on which litigantsrely to definetheir rightsin
such away that an appeal in effect presentsonly a hypothetical question, the Court of
Appeals may dismissthe appeal as moot.

See also Petition of Carroll, 828 SW.2d 382, 384 (Mo. App. SD 1992) wherethe
court said that “when an enactment supersedes the statute that litigants rely on to

definether rights, the appeal no longer presentsan actual controver sy and the case will

20



be dismissed asmoot”. A federal court applied thisrulein Mickey v. Kansas City, 43 F
Supp 739, 742 (U.S. District Court WD Mo. 1942) wherethelitigation centered around
Section 409, Chapter 7, Article 6 of the Revised Ordinance of Kansas City, wherethe
court said:

Thisordinancewasin full force and effect at thetime plaintiffsfiled their

complaint, on June 21, 1941, but it wasrepealed by the Council of Kansas

City on September 8, 1941(underlined for emphasis)....It isunnecessary,

therefore, to give further consideration to questions arising on that

ordinancefor thereason that it isno longer thelaw. A discussion ther eof

would be purely moot and academic.

Robinson v. City of Raytown, 606 SW.2d 460 (Mo. App. WD 1980) is a case which
isextremely similar to the case now beforethe court. There, ashere, the planning and
zoning commission had r g ected arezoning proposal, which the City Council proceeded
toapprove. Therédief sought by the plaintiffsin Raytownisidentical to therelief sought
by REJ, i.e, a declaratory judgment that the zoning ordinance was invalid and
unenfor ceable; and an injunction against itsenforcement. 1d.463. Inreversing atrial
court’sjudgment for the plaintiff, the Court of Appealssaid that all issuestendered by
the appellant on appeal became moot when counsel for Raytown admitted during oral
argument that Raytown’s Ordinance was void and unenfor ceable because it did not

receive a favor able vote of three-fourths of all the member s of the Board of Alder men.
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See also Carruthersv. Beal, 556 S.W.2d 807, 809 (Mo. App. SD 1978) wherethe court
held that for the purpose of deter mining the moot character of a case, a court may even
notice facts and consider mattersoutside therecord.

If a statement by counsel during appellate argument isa sufficient basisfor the
establishment of an event which renders an ordinance moot, then certainly the trial
court in this case, when presented with thefact that Ordinance Number 5405 had been
expressly repealed, had a sufficient basis for dismissing REJ’s petition under the
mootness doctrine.

REJ argues that the mootness doctrine is inapplicable because there was no
languagein therepealing ordinance which declared that Ordinance Number 5405 was
void ab initio.

Thusfar, REJ hascited no law which would requirethe use of the phrasevoid ab
initioto successfully repeal an ordinance. It isclear that municipalitieshavearight to
repeal an ordinance. Thestyle of ordinancesand procedurefor their enactment in third
classcitiesis spelled out in Section 77.080 RSMo. The power to repeal an ordinance
isincidental to the power to enact one. City of St. Louisv. Cavanagh, 207 S.W.2d 449,
454-55 (M o. 1947). Therepeal of alaw meansitscomplete abrogation by the enactment
of a subsequent law. C.C. Dillon Company v. City of Eureka, 12 SW.3d 322, 325 (Mo.
banc. 2000). A city council has general authority to rezone property from one

classification to another and, in order to legally exercisethat power, it isnot necessary
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that it strictly and rigorously comply with every directory provision of the statutes.
Miller v. Kansas City, 358 S\W.2d 100, 106 (Mo. App. WD 1962).

None of these cases suggest that an or dinance has not been successfully repealed
until thereisan expressrecital that it isvoid abinitio.

REJ cited two casesin support of its contention that this case did not become
moot when the City repealed Ordinance Number 5405. They are: Knapp v Junior
College District of St. Louis, 879 SW.2d 588, (Mo. App. ED 1994) and Boyer v City of
Potosi, 38 SW.3d 430 (Mo App ED 2000). Both of them can be distinguished on their
facts.

In Boyer, the court refused to dismiss the case as moot, because it included a
prayer for back wages which left an unresolved issue. The issue which became moot
was whether the mayor of Potosi, Missouri, who had been removed from office, was
entitled toreinstatement. That question wasrendered moot when the mayor failed to
win re-election while the case was pending. 1n Knapp, a college student filed suit for
anumber of remediesin connection with her suspension by the college. The college
argued that the case became moot when the suspension expired before the case was
finally decided. The court declined to apply the mootness doctrine to dismissadditional
remedies sought by the student, including expungement of her college records of any
reference to the suspension. The existence of those records resulted in a continuing

controversy which had not become moot. In both of those cases, theissueswhich were
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held to giveriseto a continuing controver sy wer e proper ly pleaded beforethe attempts
to have the cases declared moot.

To accept theargument of REJ that alegal proceeding and judgment of a court
isrequired torender an ordinanceinvalid would establish a public policy that would
preclude any legislative body from correcting defectsin itsown proceedings. It would
mean that, even when a legislative body is willing to recognize that one of its
enactments is defective, its constituents would simply have to live with the
consequences of the defect until someone invested the time and money to pursue the
matter toits bitter end through the courts. Assuming that this caseis scheduled for
argument sometimein the summer of 2004, which seemslikely in view of the briefing
schedule, and if REJ’ s argument is accepted, then a final resolution of the validity of
Ordinance Number 5405 will have consumed nearly two year sand many, many billable
hours. Even then, wewill only be back to the point wherethe City Council put uswhen
it repealed Ordinance Number 5405. Wewould submit that thereisno better example
of thereason for the development of the doctrine of mootness.

Although there has been only one possible outcomefor theissuesraised by REJ's
attempt to obtain a declaratory judgment asto thevalidity of Ordinance Number 5405
and the companion issue of whether to enjoin its enforcement, the parties have been
forced to waste both public and private resour cesto accomplish a wholly hypothetical
task.

Thetrial court correctly applied the doctrine of mootness and it was properly
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affirmed by the Court of Appeals. There is no reason for this court to rule any

differently.

Il. THE TRIAL COURT DID NOT ABUSE ITSDISCRETION IN DENYING

REJFSMOTION FOR LEAVE TO FILE A FIRST AMENDED PETITION

A.

THE PURPOSE OF THE FIRST AMENDED PETITION WASTO CHANGE THE
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PLAINTIFFS CAUSE OF ACTION FROM A CLAIM FOR A DECLARATORY
JUDGMENT AND INJUNCTION TO ONE FOR THE ENFORCEMENT OF THE
REMEDIAL PROVISONSOF THE SUNSHINE LAW.AT THETIME REJATTEMPTED
TO AMEND ITS PETITION TO SEEK REMEDIES UNDER THE SUNSHINE LAW,
THAT REMEDY WASALREADY BARRED BY THE STATUTE OF LIMITATIONS THE
TRIAL COURT WAS, THEREFORE, WITHOUT JURISDICTION TO ALLOW THE
AMENDMENT.

Thetrial court did not err in denying REJ's Motion for Leaveto Filea First
Amended Petition. When the City filed its Motion to Dismiss after it repealed
Ordinance Number 5405, REJ requested and obtained time to file a response to the
City’sMotion. (LF 3) On August 26, 2002 when REJ filed itsresponseto the Motion to
Dismiss, it also filed a Motion for Leave to Amend its Petition accompanied by a
proposed First Amended Petition. (LF 4).

In the First Amended Petition and in all of the proceedings in the appellate
courts, REJ has attempted to avoid the fatal consequences of having allowed a statute
of limitation to lapse by arguing that itsoriginal petition pleaded a cause of action for
the statutory remedies provided by the SunshineLaw. (Section 610.027.4 RSM o)

TheCity disagrees. First of all, theright to amend a pleading asa matter of right
ceases to exist when the opposing party has filed responsive pleadings. V.A.M.R.
55.33(a).

While leave to amend a pleading isto be freely given when justice so requires,
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a party does not have an absolute right to amend his or her pleading. The denial of a
motion for leaveto amend is presumed correct and the burden ison the proponent of
the motion to show that the trial court clearly and palpably abused its discretion.
Judicial discretion is abused when a trial court’s ruling is so arbitrary and
unreasonable asto shock the sense of justiceand indicate alack of careful consider ation.
Neenan Company v. Cox, 955 S.W.2d 595, 598 (Mo. App. WD 1997).

When REJ filed its petition for declaratory and injunctiverelief, it elected the
two standard remedies availabletoit to sustain itsattack on Ordinance Number 5405.
Challengesto zoning, rezoning and refusal to rezonein Missouri must be either by an
action for declaratory judgment or for an injunction. State ex rel Helujon Ltd v.
Jefferson County, 964 SW.2d 531, 537 (Mo. App ED 1998). Remedies under the
Sunshine Law arein addition to those provided by any other provision of law. V.A.M.S,,
Sec. 610.027.1

Just asthe Sunshine Law providesits own set of remedies, it also containsits
own statute of limitation, which has recently been amended to extend a six month
limitation period to one year. (Section 610.027.4) Theoneyear statutewasin effect at
all timesrelevant to this case.

“Leaveto amend a petition contemplates an amendment which will cur e defects
in a petition without changing the essential elements of the cause of action originally
attempted to be plead. Alleging a new cause of action which issubject to the bar of a

statute of limitations cannot be consider ed a mere amendment and is not authorized.”
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Laux v. Motor Carrier’s Council of St Louis, Inc., 499 SW.2d 805, 807 (Mo 1973). The
rule governing relation back of amendments to pleadings does not authorize an
amendment which states an entirely new claim. Caldwell v. Lester E. Cox Medical
Centers - South, Inc., 943 SW.2d 5, 8 (Mo. App. SD 1997).

Here the original lawsuit challenged the validity of an ordinance which was
enacted at a special meeting of the City Council on July 9, 2001. (LF 6-14) REJ first
attempted to amend its petition to state a claim for remedies under the Sunshine Law
on August 27, 2002 (L F 78) which iswell beyond the one year limitation period.

REJ argued in the Court of Appealsthat the limitation period can be extended
based on when the violation of the Sunshine L aw became ascertainable. Thelanguage
in Section 610.027.4 RSM o which refersto when aviolation is*“ ascertainable’” may not
be used to extend the period of limitation in thiscase. |n Colombov. Buford, 935 S.W.2d
690, 695 (Mo. App WD 1997), a case of first impression with regard to the
inter pretation of Section 610.027.4 RSMo, the Court of Appealsheld that:

Theviolation of the Sunshine L aw and the damage caused ther eby are one

in the same...a closed meeting of a public gover nmental body excluding the

oversight and input of the public. 1n other words when the violation is

ascertainable, soisthe damage.
Ordinance Number 5405 was enacted by the City at a special meeting of its
council on July 9, 2001. (LF 8, 30-36) It is undisputed that REJ, through its

representatives, actively opposed the enactment of the Ordinance. (LF 7, 8, 33,34) (TR
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6). Clearly, if the enactment of the Ordinance was in violation of the Sunshine L aw,
which we dispute, the fact of its enactment was ascertainableto REJ on July 9, 2001 at
the earliest; and on August 13, 2001 when REJ filed its Petition for Declaratory and
Injunctive Reli€f, at thelatest. (LF 6) The attempt to amend REJ’ s pleadings on August
26, 2002 was mor e than one year beyond either of those dates. See also, Armstrong v.
Adair County, 990 S.W.2d 64, 68 (Mo App WD 1999) wherethe appellants sought torely
on the “ascertainability” issue to avoid the statute of limitationsin a Sunshine Law
case.

REJ cannot legitimately argue to the court that it was not aware of the
proceedings of the City Council when it enacted Ordinance Number 5405 until it tried
toamend itspetition, in view of thefact that it attached copiesof the minutesof the July
9, 2001 special meeting of the City Council asan exhibit to its petition, which wasfiled
on August 13, 2001. It isalso difficult to understand how REJ can in good faith allege
that therewas no council meeting and no record of the votestaken on the adoption of
Ordinance Number 5405 in light of thefact that REJ attached Exhibit E to its petition
when it wasfiled on August 13, 2001. That exhibit isa copy of the minutes of a special
meeting of the City Council held on July 9, 2001. It setsforth the ordinance on page5
of the minutes, and also recites Councilmen Boyer, Harris, Marshall, Mitchell, all
voted ayeon theissue. Therewereno negativevotes. (LF 30-36).

Thereisno tolerancein the application of the limitation period in a case seeking
remedies under the Sunshine Law. In Colombo v. Buford, supra, which was decided
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while six months was still the limitation period, the alleged violation occurred on
August 22, 1994. The six month period, therefore, lapsed no later than February 22,
1995. Thelawsuit wasfiled one day later, on February 23, 1995, and was, therefore,
barred by limitations. ColomboL .C. 695.

REJ seeksto avoid the consequences of having failed to act within thelimitations
period by an assertion that this has always been a suit for remedies under the Sunshine
Law; and, that itsFirst Amended Petition would merely be supplemental to the cause
of action which it originally pleaded. Although REJ now arguesthat the essence of its
original pleading was a violation of the Sunshine Law, a pleading must be judged by
what it allegesor failsto allege, not by what counsel sayswasintended. Kingv. Guy, 297
SW.2d 617, 624 (Mo. App. SD 1956). In determining what cause of action has been
pleaded, a court must examine the facts pleaded along with the relief sought to
determinethat question. Goev. City of Mexico, 64 S.W.3d 836, 840 (Mo. App. ED 2001).

Sincethe purpose of pleadingsisto inform the partiesand the court of the claim
made and theissuesto be passed upon, they should not bedrawn so asto mislead. State
ex rel Harvey v. Wells, 955 SW.2d 546, 547 (Mo. banc 1997). Neither should a party be
allowed to plead in such a manner asto conceal one cause of action within another.
Grover v. Cleveland, 299 S.W.2d 239, 242 (Mo. App. 1957).

Herewe not only have norequest for relief in the original petition for remedies

under the Sunshine Law, but we also have a set of objectionsto interrogatoriesin which
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REJ takesthe position that an inquiry into Sunshine L aw issuesisoverly-broad, unduly
burdensome and not calculated to lead to the discovery of admissible evidence. (Supp
LF 20)

The REJ petition entitled its pleading as a Petition for Declaratory Judgment
and an Injunction and that is the relief which it sought. Those are the standard
remedies available under Missouri law to challenge zoning changes. State ex rel
Helujon Ltd v. Jefferson City, supra. Itiscorrect that courtsaretojudge apleading by
itssubject matter and not by itscaption. Worley v. Worley, 19 SW.3d 127, 129 (Mo. banc
2000). The pleading can, however, be judged by what it alleges and what relief is
sought. “Generally speaking, the same rules which govern the interpretation and
construction of other writings are applicable to pleadings. So, the languageisto be
given itsplain and ordinary meaning and such inter pretation asfairly appearsto have
been intended by the pleader.” In theapplication of that rule, the courts may consider
not only the facts pleaded but also therelief sought. J.H. King v. SD. Guy, 297 SW.2d
617 (Mo. App. SD 1956). TheKing case was decided by the Court of Appeals specifically
in the context of analyzing a petition to determine what cause of action the pleader had
stated. Inthat context, the court said that:

Pleadings are not to be used to conceal issues or to ambush the adverse

party, and the court should not be charged with assuming that the pleader

intended to conceal one cause of action within another. Id 624.
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When the REJ petition isanalyzed in itsentirety, it becomes apparent that the
Sunshine Law isreferred to only asone of a multitude of asserted reasonsfor finding
Ordinance Number 5405 invalid and enjoining itsenfor cement. The pleading does not
suggest that REJ is seeking the specific remedies provided in Chapter 610 RSMo for

violations of the SunshineLaw. Moreover, Ordinance Number 5406 is not alluded to

in any way in the REJ petition. The validity of ordinance Number 5406 was injected
intothiscasefor thevery first timewhen REJ attempted to amend itspetition. At that
time, REJ was already confronted with the imminent dismissal of itsproperly pleaded
causes of action for declaratory and injunctiverelief, neither of which were dependent
upon aviolation of the Sunshine L aw.

For an example of a petition which was held to have properly pleaded a cause of
action for remedies provided by the Sunshine L aw, seeHertzog v. City of Greenwood, 944
SW.2d 588 (Mo. App. WD 1997). In that case, a mayor was contending that he had been
improperly removed from office astheresult of actionstaken at non-public meetings.
In Count | of his petition, the mayor specifically requested theimposition of fineson
individual defendants who were member s of the Greenwood Board of Alder men.

The mayor specifically pleaded that he was bringing his action for remedies
pursuant to the Sunshine Law and also pleaded specific violations of the law by the
various individual defendants. In the prayer to the mayor’s petition, he asked for the
relief provided for in the Sunshine L aw.

REJ’ s petition does not come closeto claiming that it is seeking the remedies

32



provided by the Sunshine Law; and, it attempted to do far more than clarify or
supplement a cause of action already well pleaded when it attempted to amend.

Since REJ isasserting that the court must accept astrue every allegation in its
pleadings, and it has placed special emphasis on some of those allegations which we
believe it will never be able to prove, it is necessary to respond to certain of the
allegationswhich, if taken astrue, still have no legal effect on the validity of a zoning
ordinance.

For example, REJ allegesthat the City Council ignored petitions from persons
opposing Ordinance No. 5405; that the City overruled its Planning and Zoning
Commission when it enacted the ordinance; and that former mayor Josh Bill, during
histenure as mayor, did something to prevent the approval of the draft of a document
entitled “Comprehensive Plan For Community and Preservation.” (LF 8). None of
these allegations have any legal effect on the authority of a city to enact an ordinance for
the purpose of rezoning property. In City of Monett v Buchanan, 411 SW2d 108, 113 (Mo.
1967) this court addressed the question of whether a City Council isbound to follow
recommendations from its Planning and Zoning Commission in zoning matters. The
court noted that: “Ultimately the appellant’s complaint isthat the City Council did not
adopt the recommendations the zoning commission finally made.” Id. L.C. 113. The
court held that the City Council, asthelegisative branch of municipal gover nment, was

entrusted with the sole power to enact arezoning ordinance; and that, the council was

not bound to adopt the proposals or recommendations submitted by the zoning
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commission. 1d. 114. Thecourt in the City of Monett case said:

Theclassification of areasunder the statutesisa legidlative function, and

the city legislative body has the right and duty to deter mine the use

classification to be given any particular area, and it isnot the prerogative

of the courts to substitute their opinions for those of the city unless

manifestly or demonstrably arbitrary and unreasonable. 1d. 114.

If Ordinance Number 5405 had not been repealed, then REJ may have had the
right tolitigatetheissue of whether the City had acted arbitrarily or unreasonably in
adopting the ordinance. Becausethe ordinance has been repealed, for reasons already
stated, there is no right to even litigate that issue, which became moot when the
ordinance wasrepealed.

REJ sallegation that the former Mayor somehow kept the Planning and Zoning
Commission from enacting a comprehensive plan fallsinto the same category. This
same issue was raised in the companion lawsuit of Joel Montgomery v Scott County;,
which has now been voluntarily dismissed in the Court of Appeals. Seethe* Conflict
of Interest” allegationsin paragraphs 10-13 of the M ontgomery petition. (Supp L .F. 30)
As a general rule, the courts will not inquire into the interests or motives of the
member s of a municipal body in exercising their legislative functions. Strandberg v.
Kansas City, 415 S.\W.2d 737, 742 (Mo, banc 1967).

Moreover, the “Comprehensive Plan for Community Development and



Preservation” wasin no way essential to the City’sconsider ation of Ordinance Number

5405. In an articleat page 26, Journal of the Missouri Bar, January-February, 2002,

entitled Municipal Land Planning Law in Missouri—Further Observations and Analysis,
by Stephen A. Kling, Jr, the author observed at pages 20-30 that:

Whiletheland plan does not operate aslegally controlling zoning law, it

should constitute a guide for suitable projected land uses in the

municipality, and it should be given deference asre-zoning requests are
considered................ Judicial decisionsto datein thisstate have not fully
analyzed the importance of theland plan in zoning disputes.
At footnote 22 at the bottom of page 30 of hisarticle Mr. Kling statesthat: “Theland
plan has been acknowledged as a factor but thereis scant analysis. (citing Chiavola v
Village of Oakwood, 886 SW.2d 74,78 [Mo. App. WD 1994] and J.R. Green Propertiesv.
Bridgeton, 825 SW.2d 684 [Mo. App. ED 1992]).

Onecasein which therole and nature of a comprehensive plan isdiscussed isCity
of St. Charlesv DeVault Management, 959 SW.2d 815 (Mo. App. ED 1997). In that case,
the court notesthat a review of Chapters 89 and 99 RSMo. indicates that thereisno
statutory definition of a “comprehensive plan;” and that it need not be a single
document. A comprehensive plan may be validly enacted in the zoning or dinance and
doesnot need to exist in a separate document. State ex rel Westside Development Co. Inc,

v. Weatherby Lake, 935 SW.2d 634, (Mo App W.D. 1996). In Treme v St. Louis, 609

35



S.W.2d 706, (Mo App ED 1980) the court refused to presumethat the“ General Plan for
St. Louis County” isthe development plan contemplated by the County Charter. There
is, likewise, no basisfor presuming that the document which REJ accuses Mr . Bill of
having kept from the Planning and Zoning Commission isa compr ehensive plan, in the
context of the zoning statutes, nor that it was essential to consideration of re-zoning
issuesin Sikeston, Missouri in July of 2001.

REJ asserts in its brief that it has suffered a property loss by virtue of the
enactment of Ordinance Number 5405. The allegation of economiclossisirrelevant to
the proper application of the City’slegislative functions. Thefact that economic loss
will be sustained if a zoning ordinance is upheld is not controlling; nor does the fact
that the neighboring land or adjoining land islessrestrictively zoned establish that a
zoning ordinance is arbitrary or unreasonably discriminatory. Chiavola v Village of
Oakwood, 886 SW.2d 74, 77 (Mo App W.D. 1994) .

The City council also had no obligation to refuseto rezone, based on therequest
madein the petitions submitted in opposition tore-zoning, for thereason that it isthe
legislative function of the City Council, not that of petitioning opponentsto act upon
ordinances. The interests of neighboring homeowners do not constitute the public
interest as a whole regarding the validity of a zoning ordinance. Lennette Realty v.
I nvestment Co of Chesterfield, 33 SW.3d 399 (Mo. App. ED 2000).

We submit, ther efor e, that the court waswithout jurisdiction to allow thefiling

of the First Amended Petition.
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Insofar asthe First Amended Petition r ealleges the claimsfor declaratory and
injunctiverelief, those claims ar e also subj ect to the mootnessdoctrine. To the extent
that the First Amended Petition seeksto plead a cause of action for remediesunder the
Sunshine Law, those claims are barred by the statute of limitations. Thetrial court,

therefore, properly denied the motion for leave to amend.

B.

EVEN IF THE TRIAL COURT STILL HAD JURISDICTION TO ALLOW AN
AMENDED PETITION TO SEEK REMEDIESUNDER THE SUNSHINE LAW, IT WAS
NOT OBLIGATED TO ALLOW THE AMENDMENT BECAUSE ONCE RESPONSIVE
PLEADINGS HAVE BEEN FILED, WHETHER TO ALLOW AN AMENDMENT IS
WITHIN THE DISCRETION OF THE TRIAL COURT. THE TRIAL COURT
PROPERLY EXERCISED ITSDISCRETION TO DENY THE MOTION.

If thiscourt should find that the statute of limitations (Section 610.027.4, RSMo.)
did not deprivethetrial court of jurisdiction to grant the Motion for Leaveto Filea
First Amended Petition, the issue then becomes whether the trial court abused its
discretion in denying the motion. There is no automatic right to file an amended
petition once responsive pleadings have been filed, except by consent of the opposing
parties. Rule55.33(a). Theresponsive pleadings of the City werefiled on September

10, 2001. (LF 1, 40). After that date, the plaintiff had to fir st obtain leave of court tofile
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an amended petition. Curnutt v. Scott Melvin Transport, Inc., 903 SW.2d 184, 193 (Mo.
App. W.D. 1995).

A trial court hasbroad discretion in granting or denying leaveto amend, and its
decision will not be overturned in the absence of a clear and palpable abuse of that
discretion. Downey v. Mitchell, 835 SW.2d 554, 556 (M o. App. E.D. 1996). An order by
a trial court refusing to allow an amendment is reviewed only for an abuse of
discretion. Sheehan v. Northwestern Mutual Lifelns. Co., 44 SW.3d 389, 394 (Mo. App.
E.D. 2000) A court of appealswill reverseatrial court’sruling on aMotion for L eave
to Amend only when it isclearly erroneous. Kroger v. Hartford LifeIns. Co., 28 SW.3d
405, 413 (Mo. App. W.D. 2000). In order to evaluate whether leave to amend should
have been granted, factors for consideration include (1) the reasons for the moving
party’sfailuretoincludethe matter in theoriginal proceedings; (2) whether thereis
any prejudiceto the non-moving party; and (3) whether therewill be a hardship tothe
party requesting amendment if the request is denied. TransWorld Airlines, Inc. v.
Associated Aviation Underwriters, 58 SW.3d 606, 624 (Mo. App. E.D. 2001). Some cases
mention “timeliness of the attempt to amend” asan additional factor. For example, see
Manzer v. Sanchez, 985 S.\W.2d 936, 939 (Mo. App. E.D. 1999), Curnutt v. Scott Melvin
Transport, Inc., 903 SW.2d 184, 193 (Mo. App. W.D. 1995). The timeliness issue has
been decided against a party seeking to amend when the motion for leaveto amend was

filed in responseto a dispositive motion. Hudson v. Riverport Performance Arts Centre,
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37 S\W.3d 261, 266 (Mo. App. ED 2000) wherethe Court of Appeals affirmed an order
denying leave to amend; and said:
...the court found the appellants had ampletimeto plead such a claim and

did so on the eve of a summary judgment hearing only to avoid the

dispositive motions.

In our case, counsel argued at the hearing on its motion for new trial that it
lear ned during depositionsthat Ordinance No. 5405 was approved in violation of law,
and that Ordinance No. 5406 was also approved in violation of law. It was further
argued that counsel for plaintiff did not, in good faith, have a basisfor discerning the
actionsand conduct of the City Council prior tothedepositions. (Tr. 16,17) Counsel
did not articulate any new facts learned at the depositions with reference to alleged
violations of the Sunshine Law. (Tr. 17) Counsel referred to May 16 (2002) asthe date
for thedepositions. (Tr. 13) Webelievethat dateto be correct, with the exception that
the depositions were not completed in a single day. The depositions are not in the
record and have never been transcribed. The only references in the record to the
depositions appear asdocket entrieson May 14, 17 and 21, 2002 (L F 3) when notices
of plaintiff’sintention to depose eleven individuals werefiled with the court.

If, as counsel asserted, facts were learned at those depositions in support of a
Sunshine Law claim, then the plaintiff at that point had approximately two weeksin the
month of May, the entire month of June, and thefirst nine days of July, 2002 in which

to movefor leaveto filean amended petition, and still be within the oneyear period of
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limitation provided in Section 610.027.4 RSM o. Presumably, even if the plaintiff had
filed a separ ate lawsuit for the enfor cement of the Sunshine Law anytime prior to July
9, 2002, the one year anniversary date of the enactment of Ordinance Number 5405,
therewould have been no statute of limitation problem. Thetrial court was, therefore,
never provided by plaintiff with any reason for itsfailureto timely movefor leaveto
fileitsfirst amended petition, except for thereferenceto unspecified facts claimed to
have been learned asa result of untranscribed depositionstaken in May of 2003. The
plaintiff has offered no plausable explanation for not moving to file an amended petition
prior toJuly 9, 2002. When attempting to overcomeatrial judge sdiscretionary act
in denying a motion for leave to amend, the articulation of factual reasons for the
amendment areimportant. Curnutt v. Scott Melvin Transport, Inc., supra, L.C. 194.
REJ’ scontention that it should now be allowed to amend its petition to request
aremedy under the Sunshine L aw becomes even mor e tenuousin view of the position
it hastaken with regard to discovery. On October 15, 2001, Raymond C. Leible, in his
capacity as Sikeston City Attorney, filed a Certificate of Servicein regard to defendant’s
interrogatoriesto plaintiff. (LF 1) Thoseinterrogatoriesand the plaintiff’s objections
areintherecord. (Supp.LF 7,8, 12-16, 17-21) (Tr. 2, 3,4) By Interrogatory No. 11,
the City inquired asto any contention that the Sunshine Law wasviolated. The plaintiff
objected to that question on the groundsthat it “isover-broad, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence”. (Supp.LF

20). A motion relativeto the objectionswas argued by telephone conference for which
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no record was made. The record does contain a proposed order relative to the
discovery issues which was prepared and submitted by Corinne Darvish, one of the
attorneysfor plaintiff. Counsel for the City responded to the proposed order by letter
dated February 1, 2002. (Supp. LF 10, 11)

By that letter, counsel for the defendant City set forth his recollection of the
eventsat the hearing on the objectionsto interrogatories and informed counsel that the
proposed order did not correctly spell out how the discovery issues were resolved.
(Supp. LF 10, 11) Noother order wasever submitted on that issue nor entered by the
court and no response was madeto theletter dated February 1, 2002.

The plaintiff is, therefore, in theinteresting position of being on record with a
refusal to respond to discovery on theissue of the Sunshine Law on the ground that the
inquiry into the SunshineLaw is* unduly burdensome and not reasonably calculated to
lead to the discovery of admissible evidence”; while now claiming that it had pleaded
a cause of action for the enforcement of the SunshineLaw from the outset.

Thiskind of inconsistency isa good illustration of why courts consider a moving
party’sreasonsto bean important factor in evaluating whether atrial court hasabused
itsdiscretion by refusing to allow an amendment. We submit, in view of the plaintiff’s
objection tolnterrogatory No. 11; itsfailuretorespond tothe February 1, 2002 |etter;
itsfailureto submit arevised form of order relativeto the discovery issues; itsfailure
to supplement its answer to Interrogatory No. 11; its failure to seek leave to amend

until faced with dismissal; that the only real reason for the attempted amendment was
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to avoid thefact that itssuit for declaratory judgment and injunction became moot when
the City repealed Ordinance Number 5405.

Oneof theother factorsfor consideration on whether atrial court hasabused its
discretion is whether granting the motion would result in any hardship to the non-
moving party. Initsbrief, REJ, Inc. assertsthat the City hasoffered no factsto support
its contention that it will be prejudiced because of an adver se effect on planning and
development within the City. The City’s contention is described as “laughable”.
(Appellant’sBrief, page 24)

We submit that the efforts by appellant in this case and by Mr. Montgomery in
the companion case which he filed against the Scott County Health Department are
sufficient in and of themselvesto demonstrate the hardship to the City. By thetimethis
caseisheard and decided, it will bewell over two yearsduring which the City’sefforts
to plan for the growth and development of the City have been impacted by the two
lawsuits.

It isalso argued that thereisnoissue asto thefactor of timelinessrelativeto the
Motion to Amend becausg, it issaid, REJ filed its M otion to Amend shortly after taking
the depositions of City officials, at which REJ claimsto have learned “ of the additional
factsthat werethe subject of the First Amended Petition”. (Page 24, Appellant’ s Brief)

Actually, it wasatotal of fourteen weeksfrom May 17, thelast day of depositions,
until August 26, when the plaintiff finally got around to moving for leaveto amend its

petition. July 9, 2002, when the statute of limitations expired, fallsalmost exactly in
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the middle of that fourteen week period.

Appellant’s assertion that the City at no time raised any objection to the
timeliness of REJ's Motion for Leaveto Amend (Page 24, Appellant’s Brief and page
30 of the Substitute Brief) is patently false. The City had no reason toraise an objection
to timeliness at any time prior to receipt of the Motion, which wasfiled in court on
August 26, 2002 (LF 4), becauseit had noway of knowing about the Motion until it was
filed. Four days after the Motion wasfiled, the City raised the issue of timeliness by
filing written objectionsto the Motion for Leaveto Amend, along with a supporting
Memorandum of Law. (LF 108-117) In paragraph 5 of itsobjections, the City raised
theissue of timeliness by alleging the expiration of the statute of limitations. (L F 109)
Theissue of timelinesswas also raised in paragraphs 7 and 8 of the City’ s objections.
(LF 109) The Memorandum of the City in support of its objectionsis incor porated
into and made a part of the objections. (LF 109) Theissue of timelinessisdiscussed on
pages 2, 3and 4 of the Memorandum. (LF 112-114)

In the Conclusion to its Brief, REJ continues with its contention that the City
possessed and concealed from REJ all of the information relating to the passage of
Ordinances Number 5405 and 5406. (Page 26 of Appellant’s Brief) REJ found it
“laughable” that the City raisestheissues of prejudiceto the City. If there reallyis
anything “laughable” in thiscase, it istheimplication that REJ didn’t know what was
going on when Ordinance Number 5405 was enacted.

Until faced with dismissal after Ordinance Number 5405 was repealed,
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Ordinance Number 5406 had not even been mentioned in this case. REJ's
representatives actively participated in opposing the adoption of Ordinance Number
5405 at both the Planning and Zoning Commission stage and at the meeting of the City
Council on July 9, 2001, when the ordinanceswer e passed. (LF 7, 8, 33, 34) Moreover,
even if REJ’ s assertion that it only learned of the alleged violations as a result of
depositions taken in May of 2002 is taken at face value, it does not explain why REJ
waited another fourteen weeks before seeking to amend its petition. During that
period, it did absolutely nothing to correct any omissionsin its pleadings; and during
that period of inactivity, the statute of limitations expired.

Only when it was faced with thereality that its lawsuit had become moot did
REJ engagein aknee-jerk reaction totry to salvageits case by attempting to amend its
petition.. Ordinance Number 5406 had nothing to do with the zoning issuesin this case
and was never mentioned until the original claim became moot.

Although REJ claimsto havelearned facts at depositionsin May of 2002 which
it argueswill demonstrate “ pervasive and egregious’ conduct on the part of the City
of Sikeston (Page 23, Appellant’sBrief); and REJ further arguesthat it was not aware
of “the nature and extent of the City’s egregious violation” until city officials were
deposed in May of 2002 (Page 23, Appellant’s Brief), it has failed to even have those
depositionstranscribed, let aloneincluded in therecord. Thetruth isthat all of the
real criticismsof the City aredirected the adoption of Ordinance Number 5405, which

hasnow vanished in itsentirety asa result of having been repealed by the enactment of
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Ordinance Number 5491. C.C. Dillon Company v. City of Eureka, supra at 325. Seethe
discussion of theimpact of therepeal of Ordinance Number 5405 in the City’ sargument
under Point | above.

Thisisnot a case wheretherewas an abuse of discretion on the part of thetrial

court in refusing to allow an amendment.

C.
EVEN IF THE COURT SHOULD FIND THAT THE TRIAL COURT ISNOT BARRED
BY THE STATUTE OF LIMITATIONSFROM GRANTING LEAVE FOR THE FILING
OF PLAINTIFF'S FIRST AMENDED PETITION; AND, IF THE COURT FURTHER
FINDS THAT THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING THE
MOTION, THISCASE CAN BE REMANDED ONLY FOR THE LIMITED PURPOSE OF
A TRIAL ON THE ISSUE OF WHETHER THE CITY OF SKESTON ACTED IN
VIOLATION OF THE SUNSHINE LAW AND, IF SO, THE AMOUNT OF CIVIL FINE
WHICH SHOULD BE IMPOSED AGAINST THE CITY, NOT TO EXCEED $500.00;
AND WHETHER THERE IS ANY BASIS FOR AN AWARD OF ATTORNEY FEES
AGAINST THE CITY. THE CITY COUNCIL MEMBERS AND OTHER CITY
OFFICIALS ARE NOT PARTIES AND THE COURT HAS NO JURISDICTION TO
IMPOSE A FINE OR ATTORNEY FEES AGAINST ANY OF THEM INDIVIDUALLY.
THE COUNCIL MEMBERSAND OTHER CITY OFFICIALS CAN NO LONGER BE

ADDED ASDEFENDANTSBY AMENDMENT IN A SUNSHINE LAW CLAIM BECAUSE
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THE STATUTE OF LIMITATIONSHAS EXPIRED.

In the First Amended Petition, REJ assertsthat it has a viable cause of action
under the Sunshine Law against the City, the individual member s of the City Council,
and “relevant city officials’. (LF 87) In paragraph 28 of Count | of the First Amended
Petition, it is alleged that the city, as a single entity or through one or more of its
members, and city officials including, but not limited to, the City Attorney and City
Manager, purposely violated Section 610.027 RSMo. (LF 86)

Presumably the word “members’ refersto members of the City Council. We
know who holdsthe offices of City Attorney and City Manager. We areleft to guess at
the identity of the “other relevant city officials’ against whom REJ would seek to
impose civil fines.

(LF 87).

Thisfailuretoidentify theindividualsissignificant for several reasons. By the
timethiscaseisdecided, therewill have been at least three annual city elections. The
generic referenceto city council member sdoes not identify the parties against whom
REJ would impose civil fines. In addition, the form of municipal government in
Sikeston has changed substantially by the adoption of a city charter on April 2, 2002.
A copy of thecharter isattached to the petition in the Joel Montgomery case. (Supp LF
125-158). Thecharter changed the number of city council membersfrom fiveto seven.
(Supp LF 126) Theturn-over resulting from annual elections and the addition of two

membersto the council as aresult of the charter rendersthereferenceto individual
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member s of the City Council in the First Amended Petition totally meaninglessin the
context of a claim for civil finesagainst individuals.

Moreover, therehasnever been any attempt to have any individualsadded to this
case as parties defendant. The only defendant in this case is the City of Sikeston.
Nothing in the First Amended Petition would changethat.

It isaxiomatic that thetrial court hasnojurisdiction to enter judgment against
any individual members of the City Council, nor against the City Manager, the City
Attorney, nor any of the other unnamed “relevant city officials’. A judgment ordering
a defendant to pay money isvoid when the court hasno jurisdiction over the person of
the defendant. Gaffney v. Gaffney, 528 SW.2d 738, 742 (Mo, banc 1975) A judgment
entered by a court lacking jurisdiction over the partiesisvoid. Settlesv. Settles, 913
S.W.2d 101, 103-04 (Mo. App. SD 1995) When a court enters judgment when no valid
personal jurisdiction has been obtained over the defendant, the judgment is void.
Groomsv. Grange Mutual Casualty Co., 32 SW.3d 618, 621 (Mo. App. ED 2000)

Before a court may rightfully award a money judgment against a party, there
must have been either personal service of process on or a general appearance by the
party himself or through counsel. Cloydv. Cloyd, 564 SW.2d 337, 342 (Mo. App. W.D.
1978) When therequirementsfor service of processare not met, the court lacks power
to adjudicate. West Publishing Co v. Phillips, 31 S\W.3d 496, 497 (Mo. App. W.D. 2000)

Therecord in thiscaseistotally devoid of any attempt by REJ to have any of the
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Sikeston City Council members or any other city officials named as parties to this
lawsuit. It naturally followsthat thereisno record of any service of processon any of
such persons.

The failure of REJ to join as defendants any of the City Council members and
“other relevant city officials’ isa defect which cannot be cured by a second amended
petition, even if this court should find that the trial court erred in overruling REJ’'s
Motion for Leave to File a First Amended Petition. The statute of limitations has
already expired, asnoted in Part | of thisArgument. An amended pleading which seeks
to add a party defendant after the expiration of a statute of limitations is not
permissible. Smith v. Overhead Doors Corporation of Texas, 859 S.\W.2d 151, 152 (Mo.
App. WD 1993); Ellison v. Valley View Dairy, Inc., 905 SW.2d 93, 97-98 (Mo. App. SD
1995)

REJ attemptsto excuseitsdelay in pleading a cause of action for remediesunder
the Sunshine Law with the argument that it lear ned additional facts*in connection with
the City’ sconduct [and] variouscity officials conduct that werein violation of both the
procedural state law and the Sunshine Law” when depositionsweretaken. (Tr. 13)

The flaw in this argument is that the depositions which are not in the record
weretaken in May of 2002, so whatever infor mation REJ claimsto have obtained at that
timewasknown to it within the limitations period. The statute of limitations expired
on July 9, 2002, the one year anniversary date of the City Council meeting at which
ordinances 5405 and 5406 were enacted. No attempt was made to amend REJ’'s
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pleadings until August 26, 2002 (LF 4, 60) and even then no attempt wasmadetojoin
any individuals as parties-defendant. A plaintiff who has notice of the identity and
potential liability of a proper party defendant before a statute of limitations expiresand
yet fails to timely bring that party into the action cannot later do so by amended
pleadings after the applicable limitation period hasexpired. Tyson v. Dixon, 859 SW.2d
758, 763 (Mo. App. WD 1993)

REJ may be attempting to rely on the theory of excusable neglect in itsargument

that it learned new facts at the depositions. Missouri courts have refused to adopt the
excusable neglect theory to permit the addition of a party defendant when the additional
party was not joined during the applicable statute of limitations period. Shroyer v.
McCarthy, 769 SW.2d 156, 159-160 (Mo. App. W.D. 1989)

Thereis, therefore, nobasisfor proceeding against theindividual membersof the
City Council, the City Manager, the City Attorney nor any other city officialsin their

individual capacity.

CONCLUSON

For the foregoing reasons, it is respectfully submitted that the trial court
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properly found that when Sikeston City Ordinance No. 5405 wasr epealed, theissuesin
the plaintiff’slawsuit became moot and thetrial court’sjudgment of dismissal should
be affirmed in itsentirety. It isfurther submitted that the plaintiff’s belated attempt
to changethiscaseto a suit to enforceremediesunder the Sunshine L aw wasout of time
because the statute of limitations for the enforcement of a Sunshine Law claim had
expired on July 9, 2002 at the very latest. If, however, thecourt findsthat thetrial court
had jurisdiction to consider the Motion for Leaveto Amend, we further submit that the
trial court acted within the proper bounds of itsdiscretion and itsjudgment should be
affirmed on that ground. If thecourt findsthat thetrial court still had jurisdiction to
entertain an amendment to convert the caseto a claim for remediesunder the Sunshine
Law; and that it abused itsdiscretion by failing to allow the amendment, then we would
finally submit that this case can be remanded solely for the purpose of further
proceedings to determine whether the City did, in fact, commit a Sunshine Law
violation, and if so, the amount which should be awarded to plaintiff asa civil fine, not
to exceed $500.00, and whether the violation was purposeful, so as to authorize the
assessment of attorney fees if plaintiff is entitled to recover any of its attorney fees
under the

SunshineLaw Claim.

Respectfully submitted,
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James R. Robison, #18772

ROBISON & ROBISON

521 Greer, P.O. Box 921

Sikeston, MO 63801

(573) 471-5583

ATTORNEY FOR RESPONDENT CITY OF
S KESTON

CERTIFICATE OF SERVICE

The undersigned certifies that two (2) copies of the enclosed SUBSTITUTE
BRIEF OF RESPONDENT were served upon Mr. James Mello, attorney of record in
the above action for Appellant, and upon Mr. John L. Oliver, Jr., attorney of record for
I ntervenors, by enclosing samein an envelope addressed to said counsel at their regular
business addresses asdisclosed in therecord, and by sending it by regular United States
Mail this 18" day of February, 2004.

James R. Robison, #18772
ROBISON & ROBISON

521 Greer, P.O. Box 921

Sikeston, MO 63801

Telephone: (573) 471-5583
ATTORNEYSFOR RESPONDENT
City of Sikeston

IN THE SUPREME COURT OF MISSOURI
R.E.J.INC,, )
aMissouri Corporation, )
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N—r

Plaintiff/Appellant, )

VS. Case No. SC85711

CITY OF SKESTON,
Defendant/Respondent,

and

GREERSGROVE DEVELOPMENT,
LP,

N N N N N N N N N N N N N

I ntervenors.

CERTIFICATE ASREQUIRED BY RUL E 84.06(c)1-4

1. That the attorney for Respondent, City of Sikeston, does hereby certify, by
executing and signing the Respondent’ s Substitute Brief, that it isrepresenting tothe
Court that to this attorney’s knowledge, information and belief, after making
reasonableinquiry, that the contentions and arguments ar e supported by the evidence
in that the arguments of law are honestly debatable under the law of the State of
Missouri.

2. That to the best knowledge and belief of counsel for Respondent, the Brief
complies with the limitations contained in rule 84.06(b) in that the Brief does not
exceed ninety percent of 31,000 wordsor 2,200 lines of text.

3. That thenumber of wordsin the Brief are 12,326.

4. That thenumber of lines of monospaced typein the Brief are 1240.

James R. Robison, #18772
ROBISON & ROBISON
521 Greer, P.O. Box 921
Sikeston, MO 63801

IN THE SUPREME COURT OF MISSOURI

R.E.J.INC., )
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aMissouri Corporation,

N N

Plaintiff/Appellant, )

VS. Case No. SC85711

CITY OF SKESTON,
Defendant/Respondent,

and

GREERS GROVE DEVELOPMENT,
LP,

N N N N N N N N N N N N N

I ntervenors.

CERTIFICATE ASREQUIRED BY RULE 84.06(q)

That in accordance with Rule 84.06(a), in addition to filing the Substitute Brief
of Respondent with the Court, as further required by Rule 84.05(a), a floppy disk is
contained, which isdouble-sided, high density, IBM-PC compatible 1.44 M B, 3%zinch
sizeand thereisan adhesive label affixed to each disk legibly identifying the caption of
the case, the party or amicus curiae filing the disk, the disk number and the word
processing format, i.e., WordPerfect 9. Furthermore, the disk has been scanned for
viruses and to the best knowledge and belief of theundersigned, it isvirusfree.

James R. Robison, #18772
ROBISON & ROBISON
521 Greer, P.O. Box 921
Sikeston, MO 63801
Telephone: (573) 471-5583
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