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JURISDICTIONAL STATEMENT

Respondent adopts Appdlant’ s Jurisdictiond Statement as though fully set out herein.



STATEMENT OF FACTS

In accordance with Missouri Rule of Civil Procedure 84.04 (f), Respondent hereby provides
additiond facts to correct errors and omissions contained in Appellant’ s Statement of Facts™ Appdlant
was not diagnosed with Hepatitis C until Dr. Bruce Bacon made such diagnosisin March of 1998 (L.F.
10, 87-88 and 156). One of Appellant’s experts, Dr. Charles P. Pattison, testified that Appellant
began to have symptoms of acute hepatitis (not Hepatitis C) in September of 1997, and then gave an
opinion &fter the fact thet Appdlant may have deveoped full blown hepatitis as of October 7, 1997
(L.F. 146 [depodition, p. 40, In. 9-24]).

Dr. Pattison d o tedtified to the following:

! Regpondent assarted b ow, and maintains during this apped, that Appelant has attempted to
“boot grgp” additiond and unnecessary facts by virtue of Plaintiff’s Response to Defendant’ s Mation
for Summary Judgment filed with the trid court. In essence, Appdlant has attempted to expand the
facts on goped by induding additiond sdf-serving factud tesimony that was not responsve to Capitd
Region’sMation for Summary Judgment. (See Defendant Capitd Region Medica Center’sMation to
Strike Certain Improper Portions of Flaintiff’ s Response to Defendant’s Motion for Summary
Judgment, L.F. 220-223)) Furthermore, Rule 84.04 (c) requires that the Statement of Factsin an
Appdlant’ sbrief “be afar and concise Satement of the facts revant to the questions presented for
determination without argument.”  Falure to conform the Statement of Factsto the requirements of Rule

84.04 (c) condtitutes grounds for dismissd. McKeev. Wilmarth, 771 SW.2d 955, 956 (Mo. App.

W.D. 1989).



1 A patient does not have to be expased to Hepetitis C by accessto ablood supply in
order to become infected (L.F. 12, 142 [deposition, p. 22, In. 2-7));

2. A person can acquire Hepatitis C through minute bresks in the mucus membranesin the
mouth or eyes (L.F. 12, 142 [depostion, p. 22, In. 8-14));

3. Dr. Pettison was nat able to give an opinion on what procedure a Capitd Region
dlegedly gave Plaintiff Hepetitis C (L.F. 12, 142 [depasition, p. 23, In. 7-16));

4, Dr. Pettison could not rule out ancther invasive procedure outside the time Plaintiff was
hospitdized a Capitd Region as being the potentid cause of Plaintiff’s Hepatitis C infection (L.F. 12,
145 [depostion, p. 33, In. 16-25));

5. Basad on the incubation period of Hepatitis C, there was awindow of time of anywhere
from 2 to 20 weeks when Flantiff could have been infected by exposure to Hepatitis C, and the
window could be aslarge asfrom June 1, 1997 to the firgt of September, 1997 (L.F. 12, 146
[depogition, p. 36, In. 10-25; p. 37, In. 1-11));

6. It is possible for apatient to become infected with Hepatitis C by blood transfusion,
drug abuse, accidentd inoculaion, sexud exposure, or exposure to the blood, sdliva or bodily fluids of
another, such as by fluid entering into a cut or mucus membrane (L.F. 12, 150 [deposition, p. 56, In. 3-
14));

7. It is even possble that a person may be exposed and infected with Hepetitis C from
being sneezed on (L.F. 12, 150 [depaosition, p. 56, In. 15-25)).

With regard to whether a hospitd patient might acquire Hepatitis C through an “accidentd
inoculation” from anonthedth care provider, Dr. Pattison’s opinion was actudly thet dthough very
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unlikdy, itispossible (L.F. 151 [deposition, p. 58, In. 19-24]). Nowhere did Dr. Pettison Sete that
the means of determining the source of Hepatitis C are within the contral of the hospitd and its
|aboratory (L.F. 151-152). Rather, Dr. Peitison gave the opinion thet by the very fact Appelant
acquired Hepaitis C there must have been a breach in the sandard of care by Capitd Region (L.F. 152
[depadition, p. 63, In. 14-25; p. 64, In. 1]). He could not point to any pecific event while Appellant
was apatient & Cgoitd Region which would support a condusion thet therewas abreach inthe
dandard of care, other than the fact that Appdlant eventudly developed Hepatitis C (L.F. 152
[depogition, p. 63, In. 4-21]).

Appdlant identified four (4) retained experts, Dr. Mitchdl L. Shiffman, Dr. John B. Gross Dr.
Charles P. McGinty, and Dr. Charles P. Pattison, and one non-retained expert, Dr. Bruce Bacon, as
individuals thet may tetify on hisbehdf at trid (L.F. 11, 64, 91, 101 and 103). Appdlant admitsthet
one or more experts were necessary to atempt to prove his dlegations that he was infected with
Hepatitis C while apatient a Capitd Region (L.F. 11, 66 and 156).

Appdlant’s expert, Dr. Bruce Bacon, tedtified that somewhere less than 5% of HepatitisC
patients are unable to identify the cause of their Hepatitis C infection (L.F. 11, 121 [deposition, p. 11,
In. 16-25]). Dr. Bacon dated that there are multiple way's a person might become infected with
Hepatitis C, induding contamineated blood, needle sharing and intra-nasd cocaineuse (L.F. 11, 121
[depasition, p. 11, In. 22-25; p. 12, In. 1-22]). Dr. Bacon could not express an opinion about how
Rantiff may have dlegedly been infected with the Hepatitis C viruswhile a Capitd Region (L.F. 11,

124 [depostion, p. 27, In. 4-8)).



Appdlant’ s expert, Dr. Mitchdl L. Shiffman, adso tedtified thet as many as 10-15% of his
patients cannot identify the source of thair Hepatitis C infections (L.F. 13, 80 [depostion, p. 29, In. 19-
24]). Further, Appdlant’s atorney sated in open court thet he would not be using expert tesimony to
prove that Capitd Region (or any of the Defendants) violated the gandard of care in this case (App. A-

23, A-24).



POINT RELIED ON

THE TRIAL COURT DID NOT ERR IN ENTERING JUDGMENT FOR
RESPONDENT ON ITSMOTION FOR SUMMARY JUDGMENT, BECAUSE
RESPONDENT DEMONSTRATED THAT THERE EXISTED NO GENUINE
DISPUTE OF MATERIAL FACT AND THAT IT WASENTITLED TO JUDGMENT AS
A MATTER OF LAW, IN THAT THE TRIAL COURT CORRECTLY FOLLOWED
MISSOURI LAW ASSTATED BY THISCOURT, WHICH DOESNOT PERMIT THE
APPLICATION OF THE DOCTRINE OF RESIPSA LOQUITUR IN MEDICAL
MALPRACTICE CASESREQUIRING EXPERT TESTIMONY; AND FURTHER,
APPELLANT FAILED TO ESTABLISH SUFFICIENT EVIDENCE OF THE
ELEMENTSNECESSARY TO SUPPORT A RESIPSA LOQUITUR SUBMISS ON.

Hasemeier v. Smith, 361 SW.2d 697 (Mo. banc 1962)

Deveney v. Smith, 812 SW.2d 810 (Mo. App. W.D. 1991)

Graham v. Thompson, 854 SW.2d 797 (Mo. App. W.D. 1993)

Savinav. Serling Drug, Inc., 795 P.2d 915 (Kan. 1990)
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RESPONDENT' SARGUMENT

THE TRIAL COURT DID NOT ERR IN ENTERING JUDGMENT FOR
RESPONDENT ON ITSMOTION FOR SUMMARY JUDGMENT, BECAUSE
RESPONDENT DEMONSTRATED THAT THERE EXISTED NO GENUINE
DISPUTE OF MATERIAL FACT AND THAT IT WASENTITLED TO JUDGMENT AS
A MATTER OF LAW, IN THAT THE TRIAL COURT CORRECTLY FOLLOWED
MISSOURI LAW ASSTATED BY THISCOURT, WHICH DOESNOT PERMIT THE
APPLICATION OF THE DOCTRINE OF RESIPSA LOQUITUR IN MEDICAL
MALPRACTICE CASESREQUIRING EXPERT TESTIMONY; AND FURTHER,
APPELLANT FAILED TO ESTABLISH SUFFICIENT EVIDENCE OF THE
ELEMENTSNECESSARY TO SUPPORT A RESIPSA LOQUITUR SUBMISSION.

A. TheTrial Court ProperlyFollowed the Law as Stated by the Missouri
Supreme Court, Holding That the Doctrine of Res|psa L oquitur 1sOnly Applicable
in Medical Malpractice Cases Wherethe Medical Provider May Be Found to Have
Failed to Exercisethe Requisite Degree of Carein the Absence of Expert Medical
Testimony Tending to So Prove.

Appdlant correctly deates the dements necessary for aplaintiff to invoke the doctrine of resipsa
loquitur:

1 The occurrence resulting in injury does not ordinarily hgppen in the absence of

negligence;
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2. Theingrumentdities that caused the injury are under the care and management of the
defendant; and
3. The defendant possesses ether superior knowledge of or means of obtaining

information about the cause of the occurrence. Bass v. Nooney Company, 646 SW.2d 765, 768

(Mo. banc 1983); Graham v. Thompson 854 SW.2d 797, 799 (Mo. App. W.D. 1993).

In actudlity, resipsaloquitur isarule of evidence whereby a submissible issue of negligence can

be presented to the jury through drcumdantid evidence. Hasameer v. Smith, 361 SW.2d 697, 700

(Mo. banc 1962). Resipsaloquitur, however, is generdly not gpplicablein medicd mdpractice cases
Hasemeer, 361 SW.2d a 700; Graham 854 SW.2d at 799.

In fact, the doctrine of resipsaloquitur in amedica mapractice caserequires that
layper sons know, based upon their common knowledge or experience, that the cause of

plaintiff’sinjury does not ordinarily exist absent the medical provider’s negligence.

Hasamder, 361 SW.2d a 700; see dso, Zumwalt v. Koreckij, 24 SW.3d 166, 169 (Mo. App. E.D.
2000) (emphesis added). Stated another way, the doctrine of resipsaloquitur isonly goplicableina
medica md practice case where the medica provider may be found to havefaled to exerdse the
requisite degree of care in the aasence of expert medicd testimony tending to so prove. Hasamee,

361 SW.2d a 700; Deveney v. Smith, 812 SW.2d 810, 815 (Mo. App. W.D. 1991).

Thisisdradicdly different from adirect medicd mdpractice daim not reying onresipsa
loquitur. The dements of amedicd mdpracticedam are

1) proof thet the defendant’ s act or omission failed to meet the requiste sandard of care;

2) proof thet the act or omission was parformed negligently; and
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3) proof of acausa connection between the act or omission and the injury sustained by the
plaintiff. Super v. White, 18 SW.3d 511, 516 (Mo. App. W.D. 2000).
The basic philosophy in mapractice casesisthat a hedth care provider is negligent by reason of the fact
that the provider faled to adhere to a sandard of reasonable medicd care and that consequently the
savice rendered was subdandard and negligent. Aikenv. Clary, 396 SW.2d 668, 673 (Mo. 1965);

Foster v. Bames-Jewish Hospitdl, 44 SW.3d 432, 435 (Mo. App. E.D. 2001).

This Court has made it dear that in aresipsaloquitur case, laypersons must be ableto
determine, based soldy on their common knowledge and experience and without expert tesimony, thet
agiven result would not have occurred but for the medica provider’ s negligence. Hasemeer, 361
SWw.2d a 700. Furthermore, no inference of negligence arises, and resipsaloquitur is not goplicable,
from the mere fact thet an unfavorable result ensues from trestment or surgery even though the
unfavorable result may be arare onein the particular case. 1d. Seedso, Hart v. Siede, 416 SW.2d
927, 931 (Mo. 1967) (where this Court reiterated the rule that merely having abad result does not
dlow amedicd mdpractice case).

Appdlant has attempted to use resipsaloquitur to infer negligence on the part of Capitd Region
based on the mere fact that Appelant was diagnosed with Hepatitis C more then six months after being
discharged from Capitd Region (L.F. 10, 87-88, 155-156). Appdlant has aso retained numer ous
experts to testify regarding the timing of the incubeation period for Hepatitis C and the fact thet the
timing is such that Appdlant could have contracted Hepatitis C while a patient & Capitd Region (L.F.

11, 64, 91, 101, 193; 75, 166; 12, 141, 144, 158-159). Moreimportantly, Appellant attemptsto rely

-13-



on hisexpartsto Sate that Appdlant would not have acquired Hepatitis C in a hospitd setting without
there being a breech in the gandard of care by the hospitd (Appdlant’s Subdtitute Brief, p. 20).
Appdlant atempts to use experts to render opinions regarding abreach in the dandard of care
even though Appdlant’ s atorney sated in open court that Appdlant would nat be using expert
testimony to prove thet the Defendants violated the Sandard of carein this case:
Now, | undergand it's one of the dements of resipsathet it be an accident.
Thet does not request [Sic] expert testimony to prove, and we' re nat going to use
expert tesimony other than to prove that he contracted the disease during the period of
time hewasin Capita Region. I’m confident thet any juror would understand thet
anything that comesin contact with your bodly fluids, whether it be an injection, your
blood going through a bypass machine, the hands of the surgeons or someone dseon
the surgicd team, that it should be free of germs and viruses, induding hepatitis C.
Obvioudy, it was nat in this case.
So we're not going to use expert testimony to prove that they
violated the standard of care. Our expert testimony isonly going to beto
provethat it was during that period of time that he contracted hepatitis C.
Asfar as naming with Spedifidity the persons a Capitd Region who are responsible for
this or theindrumentdity, thet's going to have to wait for further discovery (App., A-
23, p. 8,In. 23-25; A-24; p. 9, In. 1-15)(emphasis added).

The datements of Appdlant’s counsd condtitute judicid admissons Saev. Vandiver, 592

S\W.2d 304, 306 (Mo. App. E.D. 1979); lllinois Glass Company V. Ingram 215 Mo. App. 12, 264
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SW.42, 46 (Mo. App. 1924). Appdlant should be preduded from using expertsto prove the essentia
dements of aresipsacase, induding that the occurrence in question does not ordinarily occur in the
absence of negligence. Appdlant ingeed wants to ignore the above admisson and have his experts
testify not only to “common knowledge' facts of the medicad community, but aso on the gandard of
caeaswdl.

Thevery fact that Appdlant requires the testimony of expertsto attempt to prove his case
demondratesthe ultimate redity: Appdlant’s case does nat fit the mold for aresipsaloquitur
submission under Missouri lawv. The average jury of laypersons could nat determine from their common
knowledge and experience that a patient diagnosed with Hepatitis C more than Sx months after
receiving life-saving care from ahospitd for aheart attack must necessarily have contrected the
Hepatitis C while apaient a that hospitd. Appdlant’s argument that he should be dlowed to use
expert teimony to prove abreech in the sandard of care by Capitd Region demondrates thet
Appdlant cannot make a submissble case under the doctrine of resipsaloquitur.

A review of the cases where the doctrine of resipsaloquitur has been goplied in medica
med practice scenarios demondrates thet there are Smply no cases gpplying the doctrine under facts

smilar to the present case® Generdlly, casesin Missouri which have dlowed submission under resipsa

2 Appdlant falsto dite even asingle casein the entire nation alowing the gpplication of the
doctrine of resipsaloquitur in amedica mapractice caseinvolving the aleged infection of the plaintiff
with Hepatitis C, HIV, or some other blood borne disease. Furthermore, Capitd Region’ sresearch

hasfaled to disdose such acase
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loquitur involve *unusud injuries’” which conds of injuriesto an areaof the body unconnected with the
urgary or trestment, and generdly where the patient was unconscious. See Zumwat, 24 SW.3d at
166 (upon waking from surgery for aright knee replacement, plaintiff experienced painin her right
shoulder, arm and hand); Graham 854 SW.2d a 798 (plaintiff dlegedly suffered severe burnsto her
cdf while undergoing surgery to thetop of her right foot); Swan v. Tigett, 669 SW.2d 590 (Mo. App.
E.D. 1984) (plantiff complained of an injury to her chest after undergoing vagind surgery); Cavinv.

Jowish Hospitdl of S Louiis, 746 SW.2d 602 (Mo. App. E.D. 1988) (plaintiff dllegedly suffered an

injury to her am during beck surgery).

Appdlant’ s experts have admitted that there are numerous way's in which a person can acquire
the Hepatitis C virus (L.F. 11, 12, 121, 142, 150). These same experts have admitted that they cannot
identify the specific cause by which plaintiff was infected in the present case (L.F. 11, 12, 13, 76, 77,
124, 142). Appdlant was under generd anesthesafor only abrief part of hisweek long Say a Capitd
Region (L.F. 9, 30). In addition, the surgery team were al tested for Hepatitis C and were found to be
completdy deer of thevirus (L.F. 161, 176). Appdlant istherefore daiming that he was infected with
Hepatitis C sometime during hisweek long Say, but not necessarily during the surgery, and neither he
nor his experts can say when he wias infected, the manner in which he was infected, or precisdy who
infected him. Thisisin direct contragt to thetypicd resipsa case, where a patient is unconscious during
a procedure and awvakensto discover aninjury to an areaof hisbody nat directly involved in the
procedure. It isjugt as probable that Appdlant was infected while conscious at Capitd Region through
no negligence of Capita Region'semployees or even that Appdlant was infected before or after his
seven day hospitdization (recd| that Appdlants experts Sated the incubation period for HepatitisCis 2
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to 20 weeks). Thesefactsdo not fal into the exceptiond casein Missouri where resipsaloquitur is
goplied in amdpractice sdting.

This Court has dearly gated the law on thisissue, and both the tria court and the Western
Didrict Court of Appedss followed that law. Where expert medicd tesimony is required, the doctrine
of resipsaloquitur isnot goplicable. Hasemeer, 361 SW.2d a 700. This Court should stand by its
precedent and &firm thetrid court’s grant of summary judgment in favor of Capita Region.

B. Regardlessof What “Rule” Applies, Appellant Cannot Present
Sufficient Evidenceto Support the Elements of a Res|psa L oquitur Claim.

Appdlant’s argument to this Court putsthe proverbid cart beforethehorse Appdlant argues
thet he has presented sufficient evidence to support eech dement of aresipsaloquitur dam if
Missouri adoptsthe“ majority rule” allowing for expert testimony in a medical
mal practice case utilizing the doctrine of resipsa loquitur. Inredity, regardliess of whether
Appdlant’' sdam is examined under the so-cdled “mgority rule’ providing for expert testimony, or
under the current law of this Sate, Appdlant fallsto meet his burden of presenting sufficent evidence on
the dements of aresipsaloquitur dam.

Capitd Region established that Appelant has not produced and would not be adle to produce
suffident evidence to dlow the jury to find the exigence of the dements of aresipsaloquitur dam,

thereby entitling Capitd Region to summary judgment & thetrid levd. Seel TT Commerdd Hnance

Corporaion v. Mid-AmericaMarine Supply Corporation, 854 SW.2d 371, 381 (Mo. banc 1993).

I. Absence of Negligence.
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Appdlant cannot demondrate that a person does not ordinarily acquire Hepaitis C in the
absence of negligence. Appdlant’s expartstedtified thet anywhere from 5 to 15% of patients are unable
to identify the cause of their Hepatitis C (L.F. 11, 13, 80, 121). In addition, Appellant’s experts admit
thet there are multiple ways to become infected with the Hepatitis C virus, induding receipt of
contaminated blood, needle sharing, and intranasd cocaineuse (L. F. 11, 121). Persons can acquire
Hepatitis C through minute bregks in the mucus membranes of the mouth, thereby acquiring Heptitis C
through using the toothbrush of another (L.F. 12, 150). One of Appdlant’s experts even tedtified thet it
is possble, however unlikdy, thet aperson might acquire Hepatitis C from being sneezed upon (L.F.
12, 150). Appdlant atempts to meat his burden of establishing the fird dement of aresipsa
loquitur submisson through the use of expart tetimony in direct violaion of the law as dated by this
Court. In addition, Appdlant’s use of expertsto provide tesimony on a breech of the Sandard of care
isin direct contradiction of the datements of Appelant’s counsd to thetrid court (App., A-23, A-24).

The datements of Appdlant’s exparts are nothing more than blanket condusions without any
evidentiary support or foundation. Furthermore, Appdlant daimsthat one of histregting physdians, Dr.
Bacon, gated in his opinion thet Appelant was infected with the Hepatitis C virus as aresult of Capita
Region’sbreach in the dandard of care (Appdlant’s Subditute Brief, p. 20). This satement by
Appdlant issmply not true. In actudity, Dr. Bacon conceded thet a patient could contract Hepatitis C
in ahospitd stting without there being a deviation from the sandard of care, and refused to give an
opinion that Capitd Region or its employees deviated from the dandard of careinthiscase (L.F. 126-
127; deposgition, p. 30-33.) Thus, only Appellant’shired experts gave the opinion that Appdlant must
have acquired Hepatitis C at Capitd Region asaresult of abreach in the Sandard of care
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The blanket satements of Appdlant’s hired experts are not sufficient evidence thet aptient
does not ordinarily contract the Hepetitis C virus when due care isexercised. Thisis supported by one
of the cases cited by Appdlant (Appdlant’s Subdtitute Brief, p. 43). That caseis Budkdew v.
Grosshard, decided in the Supreme Court of New Jersey in 1981. Note that New Jersey isone of the
datesthat dlows expert testimony in amedicd mdpractice daim founded upon resipsaloquitur. The
Court in the Buckdew case Sated:

... itwill not be sufficent for plaintiff’ s expert Imply to falow davisly a
“commortknowledge-within-the-medica -community” formula. There must be some
support offered for the expert’s condusion thet the medica community recognizes that
the mishgp in question would not have occurred but for the physcian’s negligence [9¢]
support in the form, for ingtance, of textud references or experience or thelike. If the
plantiff’ s expert’s direct and cross-examination provide no basisfor the witness's
‘common knowledge testimony other than the expart’ sintuitive feding in other words,
no more than a fla-out gatement designed to stisy the * common knowledge' tes,
then the court should not apply the resipsa doctrine to the proceedings. Buckdew v.

Grosshard, 435 A.2d 1150, 1159 (N.J. 1981).
The“davishly” asserted opinions of Appdlant’s experts, Dr. Paitison and Dr. Shiffman, do not
contain any support from textud references or direct experience demondrating the likdihood of a
petient contracting Hepatitis C in ahospital setting. In fact, Dr. Wenddl Clarkston, the expert endorsed

by Capitd Region, directly disagrees with the opinions they asserted (App., depasition of Dr.

-19-



Clarkston, A-11).3 Dr. Clarkston stated thet there are other potenttidl mesns of infection of a patient
with the Hepatitis C virus which would not be a breech of the gandard of care. Theseindude possble
trangmission through didysis and means of tranamission for which there isyet no explangtion (App., A-
11). Inaddition, there are only two known cases of petients contracting Hepatitis C in a hospita
sdting, oneinvalving a heart surgeon in Spain thet tranamitted the virus during heart surgery and the

other involving a colonoscopy (App., A-18). Thefact thet the experts disagree on whether or not a

¥ Whileit isnot necessary for purposes of determining the issues raised in this gpped, Dr.
Clarkgton’ s depogtion testimony is necessary to refute some of the arlguments raised by Appdlant in his
brief that Missouri should changeits existing law and adopt the “mgority rule” Therefore, while
Respondent recognizes thet it did not use Dr. Clarkston’s deposition in support of its summary
judgment, the depogition is rdlevant and meterid to the additiond factud satementsimproperly raised
by Appdlant in regponse to the Mation for Summeary Judgment at the trid leve, and then boot srgpped

into Appdlant' sargumentsin this goped.
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patient can acquire Hepatitis C in the hospital without a breach in the sandard of care demondrates thet
Appdlant’'s daim does nat fal within the “ common knowledge within the medicad community” formula
adopted by the court in Buckdew. Therefore, even if Missouri did fallow the mgority rule, which it
should not, Appdlant has not presented sufficient evidence to support the first dement of aresipsa
loquitur submisson.

Appdlant dso atemptsto rely on the Hae case for support thet he can stidy the firg prong of
aresipsaloquitur dam (Appelant’s Subgtitute Brief, p. 20-21). The Hde case, however, is
diginguishable oniitsfects. In thet case the court identified the unknown motorig’ s vehide asthe
ingrumentdity that set in motion the series of eventsthet created the accident causing arock to bregk

through Mr. Ha€ swindshidd, griking himin the heed. Hae v. American Family Mutud Insurance

Company, 927 SW.2d 522, 527 (Mo. App. W.D. 1996). The court reasoned that the driver of the
unknown vehide hed exclusive control over the vehide, which was the insrumentdity thet crested
theincident. |d. (emphasis added).

In the present case, thereis Smply no evidence regarding the means, method or
instrumentality by which Appdlant contracted Hepatitis C.  Justice Hannah writing for the dissent in
the Hde case makes a particularly good point. There was no direct evidence thet the rock which
injured Mr. Hale came from ancther vehide. He further noted thet there was no evidence asto how the
rock may have become wedged between the duds of atractor trailer (the theory espoused by the
plantiff), and to suggest thet it got there through the tractor trailer driver’ s negligence was sheer

speculation. Hele, 927 SW.2d at 21-22.
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Likewise, in the presant case thereis no evidence that the Hepatitis C contracted by Appdlant
resulted from Appdlant’ s hospitdization & Capitd Region. Thereislikewise no evidence asto how the
Hepatitis C was dlegedly tranamitted to Appdlant, and to suggest thet it got there through Capital
Region's negligence is shear speculation, just asit wasin the Hae case.

The present caseis unlike any other resipsacaseinvolving medica care found in the case law,
nation wide. Appdlant does not know and cannot sate when the injury occurred (When he was
infected with the Hepatitis C virus). In aresipsacase agang amedicd provider, thereisusudly no
doubt of when theinjury occurred. It involves a period of unconsciousness where the patient is under
the defendant’ s complete contral, and dlows laypersons to condude there is no other reasonable
explandion for theinjury besides the negligence of the hedth care provider. The example of asurgeon
leaving a ponge indde a patient during surgery is often dited.

None of Appdlant’s experts can state how or when Appelant contracted Hepetitis C whilea
patient a Capitd Region. Appdlant may have acquired Hepatitis C through no fault of Respondent, as
demondrated by the fact that a good percentage of patients are not able to identify the cause of thar
HepatitisC. Asareault, Appdlant cannot demondrate that his acquiring Hepatitis C is something thet
does not hgppen in the absence of negligence.

ii. Exclusive Control.

Appdlant aso cannot demondrate that whatever “caused” him to acquire Hepatitis C was
under the care and management of Respondent. Thisfact is demondrated by the admisson of
Appdlant’s own expert, Dr. Patison. Dr. Pattison tedtified thet there was a*window” when Appd lant
could have been infected by expasure to the Hepatitis C virus, deting from thefirg of June, 1997, to the
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firgt of September, 1997 (L.F. 12, 146). During this period of more than three months, Appelant was
apaient a Capitd Region for only onewesk (L.F. 10, 155). That leaves alarge window of time when
Appdlant was not a patient under Capitd Region’s care and management. Although Appdlant denies
any events, conduct or adtivities that may have caused atranamisson of Hepatitis C during the window
of opportunity (L.F. 160, 170), this does not excuse Appdlant’ s compliance with the second dement of
aresipsasubmisson. Thereisabsolutey no way Capitd Region was repongble for the care and
management of everything Appdlant came into contact with outsde the time he was hospitdized. Andl it
is undisputed thet Appdlant could have acquired the virus during thet time. Appdlant would have this
Court excuse the requirement of exdusive control and ingteed place itsimprimatur on atheory of rict
lishlity.

Furthermore, Appdlant cannot identify the gpedific insdrumentdity thet dlegedy caused
Appdlant’ sinjury, which isdso decisve on Appdlant’ sinability to submit aresipsaloquitur dam.

Appdlant dtesthe case of Savinav. Serling Drug, Inc., 795 P.2d 915 (Kan. 1990). Thecourtin

Savina dates the fallowing with regard to the insrumentdity causing theinjury or damage baing within
the exdusive control of the defendart:

To met thefirg condition, plantiff must be ableto show two things (1) the
goedific thing or indrumentality which actudly causad hisinjury or damage, and (2) thet
the thing or insrumentdity which caused hisinjury or damage was within the exdusve
control of the defendant. The doctrine does not gpply where the thing or ingtrumentality

which caused the injury or damageis unknown or cannot be shown. Savinav. Serling

Drug, 795 P.2d 915, 933 (Kan. 1990).
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Appdlant admits that he cannat sate who, when or the manner in which he waas infected with
the Hepatitis C virus (L.F. 10, 156). Appdlant’ sfalure to demondrate what insrumentdity caused his

injury isfatd to hisdam. Seedso PAmer v. Krueger, 897 F.2d 1529, 1536 (10th Cir. 1990) (Stating

thet resipsaloquitur cannot be invoked until, as a prdiminary propostion, aplaintiff establishes what
caused the acaident. Plaintiff tried to submit on aresipsaloquitur theory on acaseinvolving aplane
crash, and dthough severd theories were advanced asto causation, what actudly caused, or who was
respongble for the plane crash was amydery. The court hed that plaintiff failed to show it was more
likely then not the defendant’ s negligence caused the accident).

It isaso important that the surgicd saff which performed Appdlant’ s bypass surgery were dl
tested for Hepatitis C and were found to be negative (L.F. 161, 175-176). In addition, Appdlant did
not recaive a blood trandfusion while a Capitd Region. (L.F. 76-77). Both of these factors further
decrease the likdlihood thet Appdlant contracted Hepatitis C during his hospitdizetion, and increese the
likelihood thet the Hepatitis C was tranamitted during the time Plaintiff was not hospitaized a Cepitd
Region.

Appdlant dams heis excused from identifying the spedific indrumentdity that caused his
Hepatitis C because Missouri does nat reguire the defendant to bein control of the ingrumentdity a dll,
but that ingteed the plaintiff can submit a case“by showing the defendant hed the right or power to
contral the indrumentaity and the opportunity to exerciseit.” (Appdlant’s Subditute Brief, p. 22-23,
ating Wesksv. Rupp, 966 SW.2d 387, 394 (Mo. App. W.D. 1998). Appdlant falsto acknowledge,
however, that he o cannot demondrate that Capital Region had the right or power to control the

indrumentdity, when he cannot even say what the indrumentaity was which caused his Hepatitis C.
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The Weaks case upon which Appdlant rdiesis completdy disinguishable from the presant
case. Thecourt in Wesks reasoned thet it was not necessary to show actud physica contral of the
ingrumentdity thet caused the injury because the landlord hed the sole right and responsibility for repair
and maintenance of the heating system which mafunctioned and causad carbon monoxide poisoning to
the plaintiffs. Wesks, 966 SW.2d a 395-396. There was no doubt in Wesks, however, that the
indrumentdity which causad the injury was the mdfunctioning heating sysem, which was under the
exdusve contral (or right of contral) of thelandlord. 1d. The uncontradicted evidence showed thet the
furnace within the Weeks  gpartment emitted carbon monoxide fumes. The landlord was found to have
superior knowledge asto the cause of the emisson of the carbon monoxide fumes. Id. In the present
case, however, thereis acomplete lack of evidence to demondrate thet the Hepatitis C virus was
tranamitted as aresult of some indrumentdity within the hospita’ s contral. The Weeks case and the

present case are & opposite ends of the gpectrum.
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iii. Superior Knowledge.

Appdlant cannot demondrate theat Capitd Region possessed superior knowledge regarding the
cause of Appdlant’s Hepatitis C. Smply because Appdlant was hospitaized for seven days and then
sSx months later was diagnased with Hepatitis C does not demondtrate that Capita Region possesses
superior knowledge regarding the cause of Appdlant’s Hepetitis C.

Appdlant’s experts tedtified that there are multiple causes for Hepatitis C, and it is cartainly
possible, if not probable, that Appdlant acquired Hepatitis C outside the time he was hospitdized a
Capitd Region. Appdlant triesto Sate that because Respondent “ conducted an invedtigation” inan
atempt to determine how Appelant acquired Hepatitis C, this somehow supports Appelant’ s burden
of demondtrating superior knowledge on the part of Respondent (Appdlant’ s Subdtitute Brief, p. 24).
Appdlant, however, has presented aosolutely no evidence that Capitd Region’sinvestigation disclosed
any information whatsoever regarding the cause of Appdlant’ s Hepatitis C. Further, the Appdlant,
who has hed every opportunity to conduct full discovery on theissue but has purposefully not done o,
wants Cgpitd Region to prove how he did not become infected during his one week hospitdization.

Appdlant argues that “the neture of Hepatitis C is such that Capitd Region has superior means
of obtaining informetion about the cause of Mr. Spears infection.” (Appdlant’ s Subdtitute Brief, p.
24). Appdlant however, again fallsto recognize that he was under the care and management of Capita
Region for only onewesk during the potentia 20 weaks when he might have been infected by the virus

Essentidly, Appdlant wants this Court to assume that Capita Region has superior means of obtaining
the information, without actuly proving this essentid dement of aresipsaloquitur case. While
Missouri courtswill sometimesinfer superior knowledge in aresipsaloquitur case, such aninferenceis
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only raised when the plaintiff can demondrate a defendant’ s exdusive contral over the ingrumentdlity
issue Weeks, 966 SW.2d a 395. Asdready pointed out, thisis something that Appellant cannot do.
Appdlant further argues that Capitd Region could have tested and il can tegt itsemployessto
determine whether they are carriers of the Hepatitis C virus (Appelant’s Subdtitute Brief, p. 24). The
fact isthat the surgicd team which performed Mr. Spears bypass surgery was tested for the Hepetitis
C virus and was found to be negative. Any argument by Appdlant that Capital Region should test dl of
itsemployeesfor blood borne diseasesis untenable. Appdlant has ated no federd or Satelaw or any
guiddines of the Joint Commisson on the Accreditation of Hopitas requiring such athing, nor doeshe
explan how such tegting could be rationdized with the rights of employees. If Appdlant bdievesthat a

lack of testing isindicative of abreach in the dandard of care, then Appdlant could proceaed with his

cas= on agpedific negligence theory.
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C. Public Policy Does Not Support Adoptingthe“Majority Rule”
Endorsed by Appellant.

I. TheOrigin of the Doctrine SupportsMissouri’s Current View.

Appdlant concedes thet the law as Sated by the Missouri Supreme Court is that laymen must
be able to find basad on their common knowledge or experience without the aid of expert
testimony that agiven result would not have occurred but for the physdan’s negligence. Deveney,
812 SW.2d at 815; Hasameaier, 361 SW.2d & 700. Appdlant then contends that Missouri represents
the minority view and arguesin favor of the adoption of the view held by the “ mgority dates”

Appdlant’s brief makesit sound like Sates are rgpidly abandoning the rule that medicd experts

should nat be dlowed to tedtify inaresipsacase Thisisamply not true. In Seaversv. Methodigt

Medicd Center of Oakridge, cited by Appdlant, the Tennessee court, acknowledged that severd dates

dill follow the more regtrictive view prohibiting expert tesimony inresipsacases Seaversv. Methodigt

Medicd Center of Oakridge, 9 SW.3d 86, 93 (Tenn. 1999). States holding to the “minority view”

include Horida, Idaho, lowa, Maryland, Minnesota, North Dakota, Georgiaand Horida. See

Anderson v. Gordon, 334 S.2d 107, 109 (FHa Dig. Ct. App. 1976); Kdlnv. . Luke s Regiond
Medica Center, 940 P.2d 1142 (Idaho 1997) (holding thet resipsaloquitur has absolutely no
goplication in medica mad practice cases due to the adoption of 1.C. Section 6-1012 by the legidature);

Foramark v. State, 349 N.W.2d 763 (lowa 1984); Orkin v. Holy Cross Hospitd of Siver Soring, Inc,

569 A.2d 207 (Md. 1990); Todd v. Eitd Hospitd, 237 N.W.2d 357 (Minn. 1975); Lasen v. Zarett,

498 N.W.2d 191 (N.D. 1993); Hattick v. Arnspiger, 793 SW.2d 948 (Tex. 1990); Kapsch v.

Sowers, 434 SE.2d 539 (Ga. 1993).
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While the efforts of the courts in Some ates have been indined to expand the gpplication of the
doctrine of resipsaloquitur, the legidatures of severd dates have seen fit to limit or otherwise diminate
its gpplication to medicd mapractice cases. Such datutesindude |.C. Section 6-1012 (Idaho),
N.D.C.C. Section 28-01-46 (North Dakota), and N.R.S. 41A.100 (Nevada) (Sating the specific
indanceswherearesipsadamisdlowed). |daho and Georgiaactudly have a stricter viewpoint then
does Missouri, Snce they completdy prohibit the gpplication of resipsain medica mapractice cases.

Despite anumber of datesthat dlow expert tesimony in resipsa cases involving medica
mdpractice, Missouri’s current rule mekes the mogt sense, and isthe most logica and equitable under
the drcumdtances. There are severd factors which support this pogition.

Hrd, the very origin of the doctrine itsalf supports Capitd Region’s position thet it should have

limited gpplication in medicd mdpractice cases  The doctrine originated in the case of Byrnev. Boadle,

159 Eng. Rep. 299 (Ex. 1863), acaseinvalving aplantiff thet was sruck and injured by abarrd of
flour thet fel out of the defendant’s shop window. Because the court concluded that abarrd of flour
could nat rall out of awarehouse without some negligence, it held that the occurrence of the accidert,
without more, condtituted enough evidence for the plaintiff to avoid anon-auit. Thus, theterm “resipsa
loquitur” found its way into the law, which roughly trandated means “the thing spesks for itsdf.”
Where an expart is reguired to testify on complicated issues, the thing does not “ spesk for
itdf.” Useof expert tetimony in complicated medicd mapractice actionsis counter-intuitive. If the
fact of the accident “ spesksfor itsdf” then why isit necessary to present expert testimony to prove
negligence and causation? Thisis probably why resipsaloquitur was nat initidly applicable to medicd
mapractice cases which is dill therulein Idaho and Georgia In medicd cases, injuries may result from
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avaiety of other potentiad causes, such as disease, pre-exiing medicd condition, or aknown risk
associated with certain types of surgery or trestment.

Missouri, like severd other sates dlows for the gpplication of resipsaloquitur in medica
med practice cases where laypersons can determiine, based soldy on their common knowledge and
experience and without expert tesimony, that a given result would not have occurred but for the medicd

provider's negligence. Hasameer, 361 SW.2d at 700; Deveney v. Smith, 812 SW.2d a 815. The

cazwhere agpongeis|eft in a paient’ s aodomen during a surgery and not discovered until afterward is
the dassc example Other examplesindude “unusud injuries’ condgting of injuriesto an areaof the
body unconnected with surgery or treetment, and generdly where the patient was unconscious.
Missouri’s rule provides a consgtent compromise whereby the origind intent of resipsaloquitur is
enforced by dlowing dassc “the thing spesks for itsdf” casesto proceed to ajury while prohibiting
technica caseswhich may involve avaiety of probeble causes from proceeding to thejury.
ii. Burden Shifting and the Proliferation of Experts.

In her VirginiaLaw Review Note Karyn Ablin discussed some reasons why expert testimony

should nat be dlowed in resipsa casesinvolving medicd mdpractice. She rdaed the extent to which

courts have extended the doctrine beyond its arigind functionin Byrnev. Boadle, dlowing it to, a leest

patidly, shift the basis of regpongihility in medica ma practice cases making a physidan accountable not
only for his own negligence, but for a patient’s physica condition. Ablin, Karyn, Res | psa Loquitur
and Expert Opinion Evidence in Medical Malpractice Cases. Strange Bedfellows, 82 Va

L. Rev. 325, 334 (1996).



That isexactly whet the Appdlant is atempting to do in thiscase. Appdlant can demondrate
absolutdy no causa connection between any conduct on the part of Capitd Region and Appdlant's
exposureto Hepaitis C. Indead, Appdlant offers experts to opine thet a patient does nat ordinarily
contract Hepatitis C unless there has been abreech in the gandard of care. If this Court were to adopt
Appdlant’ s pogtion, dl any plaintiff would haveto do in aresipsamedica mapractice caseishire
expertsto Sate conclusions theat the result in question does nat ordinarily occur in the absence of
negligence, without Saing any facts to support such condusons This“burden shifting” scenario iswel

beyond the origind intent of the doctrine asfirs described in Byrnev. Boadle, and provides additiond

reason to effirm the trid court.

Theincreased use and proliferation of expert tesimony in modern court is yet another reason
for limiting the gpplication of expartsin resipsacasssinvolving medicd mdpractice Karyn Ablin's
note discusses the modern redlity of expert testimony in jud this Stuation:

Hrg, amore liberd implication of resipsaloquitur isless desrable today then
previoudy because of the increasad willingness of expertsto tediify for plantiffs Thisis
duein pat to the rd axation of the locdlity rule, which required medicd expertsto be
practicing in the same locdlity asthe defendant. This rdlaxation has increased the
number of patentid medicd experts avalddleto the plantiff by providing alarger
geogrgphic areafrom which the plaintiff may sdect them. It hasdso increased theratio
of medicd expartswho are willing to tedify, because physdans are much less

concerned with testifying againg unknown defendant-physdansin digant parts of the
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country, where there will be fewer professond and sodid repercussons from doing o.
82Va L. Rev. a 351-352.
The patentid for abuse of the doctrine of resipsaloquitur in medica mapractice casesismore
present today then ever. Exparts are widdy available, even in the medica context, to tedify regarding a
vaiety of subjects and offer thar “expert opinions’ on any number of things, induding that an evert
does not ordinarily occur in the absence of negligence. Glen Bradford natesin arecent journd atide
thet a physdan holding the M.D. degree is permitted to tetify to anything, so long asheis“willing to

mumble some magic words about ‘reasonable medicd cartainty.’” Bradford, Dissecting Missouri’s

Requirement of “Reasonable Medicd Ceartainty,” Journd of the Missouri Bar (May-June 2001) (citing

Peter W. Huber, Gdileo's Revenge, Junk Science in the Courtroom). Missouri courts have dso

commented on the use of exparts
The complexities of contemporary litigation have caused a Sgnificant increasein
the use of and the nead for expert tesimony. Indeed, mogt legd periodicas today
contain pages of dassfied advertisements by professond expert witnesses offering to

testify upon amyriad of subjects. Hlisv. Union Eledtric Company, 729 SW.2d 71, 75

(Mo. App. E.D. 1987).
To dlow aplantiff inamedicad mdpractice dam to make asubmissible case of negligence
usng resipsaloquitur based soldy on thistype of hired expert tetimony further defeets the foundetion
and origins of the doctrine.

iii. RSMo. Section 538.225 Prohibitsthe Use of Res|psa L oquitur
in Medical Malpractice Cases.
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Appdlant dso contends that RSVIo. Section 538.225 demondrates the inconsgtency in
Missouri law by requiring expert testimony in order to “open the courthouse doors, and then to use thet
same expart tedimony to dam them dosed.” (Appdlant’s Subgtitute Brief, p. 36). The Satute does
require aplantiff to file an afidavit with the court gating he has found amedicd expert willing who has
given awritten opinion that the defendant breached the stlandard of care and thereby caused or directly
contributed to cause the damages damed by the plaintiff. The Satute, however, isslent on whether or
not resipsaloquitur should continue to be used in medical mapractice cases.

No Missouri court has ever interpreted the statutory language of RSVIo. Section 538.225, to
determine whether the legidature spedificdly intended to prohibit resipsaloquitur cases Such an
argument can bemade. In examining agaute, acourt’ sroleisto asocartain the intent of the legidature
from the language usad, to give effect to thet intent if possible, and to congder the words used in thelr

plain and ordinary meaning. Budding v. SSM Hedthcare Sysem 19 SW.3d 678-680 (Mo. banc

2000). In condruing a datute to determine legidative intent, a court mugt presume the legidature acted
with full awareness and complete knowledge of the Sate of the law & the time the Satute was enacted.
Suffian v. Usher, 19 SW.3d 130, 133 (Mo. banc 2000). See dso Saev. Rumble, 680 S.W.2d 939,
942 (Mo. banc 1984).

Thedautein thiscase dearly says*“in any action againg ahedth care provider for damages
for parsond injury . ..” RSVIo. Section 538.225 (2000). In interpreting this datute, the legidatureis
charged with knowledge that experts are not dlowed in resipsaloquitur casesinvolving medica
providers The plain language of the Satute would indicate thet an expert isrequired in any action
agang ahedth care provider, however, and therefore could be interpreted to exdude the use of res
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ipsaloquitur againg hedth care providers. The Hasemeler case was decided in 1962, and was well
established a the time that RSMo. Section 538.225 becamelaw in 1986. Therefore, contrary to
Appdlant’ sargumert, it is reesonable to condude that the legidature actudly intended to prevent the
use of resipsaloquitur in medical mapractice cases

Theraionde of this Court in the case of Budding v. SSM Hedthcare Sysemsupportsthe

condusion that the legidature intended to diminate resipsaloguitur in medicad mapractice cases Inthat
cae, plantiff sued ahospitd on atheory of drict lidhility dleging the hospitd usad defectively designed

implants The implants hed been surgically placed in plaintiff’sjaw asateenager. Budding v. SSM

Hedlthcare Sysem 19 SW.3d 678, 679 (Mo. 2000). When the plaintiff decided to schedule surgery

to remove the implantsin 1993, serious complications arose during the surgery when the doctor tried to
remove one of theimplants and part of the plaintiff’s Skull broke off leaving ahalein the floor of
plaintiff’ s temporomendibular joint. 1d. Asaresult of the complications, a second surgery became
necessary, and between surgeries, plaintiff experienced severe pain, fadid nerve weskness and other
problems. Id.

A verdict was returned in favor of the hospitd a thetrid levd. Budding 195 S.W.3d a 680.
On gpped, plaintiff daimed thetrid court erred in requiring the use of theword “sa€’ indeed of
“trande” in the verdict directing indruction rdaing to grict productsligbility. This Court, however, did
not reach the question presented because it conduded that Chapter 538 foredlosed any such daim. 1d.

In reeching its decison, this Court noted thet any action againg ahedth care provider for

damegesfor persond injury or degth requires the filing of an affidavit from alegdly qudified hedth care



provider dating there has been a breach in the sandard of care, pursuant to RSVio. Section 538.225.
In further andlyzing the case, the Court Sated:
It istrue thet nothing in the Satute goecificaly reguires the plaintiff to prove
negligence or ather levd of culpability in order to recover. However, in condruing the
datute, the Court is not to assume the legidature intended an aosurd result. Akersv.

Warson Garden Apartments, 951 SW.2d 50 (Mo. banc 1998). It would be an

obvious absurdity to require an afidavit of negligence as a condition of proceeding with
the cause of action even though negligence need not be proved in order to submit the
caxeto ajury or to obtain ajudgment. On thet basisdone, it is reasonable to conclude
thet the legidature intended to diminate lighility of hedlth care providersfor drict ligbility.
Budding, 19 SW.3d at 681.

Following the same reasoning, it would be an obvious aosurdity to require an affidavit of
negligence as a condition of procesding with a cause of action based on resipsaloquitur, given the
current law in the State of Missouri under Hasemeer prohiibiting use of expertsin resipsamedicd
mapractice cases. On that bass done, it is likewise reasonable to condude thet the legidature intended
to diminate the lidbility of hedth care providers under the doctrine of resipsaloquitur.

Evenif such were nat theintert, it is not incongstent to require expert testimony in medica
me practice cases involving spedific negligence, if one condders the traditiond foundations of the res
ipsaloquitur doctrine. The purpose of the Satuteisto diminate & early stages of litigation, medicd
med practice actions againg hedth care providers which lack color of merit and to protect the public

agang the cogts of ungrounded medicd mdpracticedams Morrisonv. S. Luke s Hedth

-35-



Corporation, 929 SW.2d 898 (Mo. App. E.D. 1996). Given that purpose, no inconsstency is crested
if resipsaloquitur is only usad in those cases where the negligence of a party is so obviousthat “the
thing speeks for itsdf.” Requiring expert testimony in such “olvious’ resipsa caseswould be more
inconggent.

iv. The“Seavers’ Case.

One of the cases primarily relied upon by Appdlant isthe Seavers case decided by the
Supreme Court of Tennessee. Although that court decided to changeitslaw to alow expert testimony
in medicd mdpractice resipsa cases, two of the five judges dissented. Judges Holder and Drowota
demondrated the inherent incongstency of dlowing expert tetimony in aresipsaloguitur caseinvolving
medicd mdpractice. In aconcise but well written dissent, Justice Holder wrote thet the neture of the
injuries should be“s0 Imple and dear as nat to reguire alayman to speculae or andyze how the injury
might have occurred.” Seavers, 9 SW.3d a 97. Judtice Holder further noted:

A plantiff now nesd only procure an expert willing to opine thet the injury
should not have occurred.  Such testimony may permit acaseto go to the jury even
though the expert is unable to tetify to a gpedific Sandard of care or the manner in
which theinjury occurred. Thus, the jury isfree to Speculate asto how the injury may
have occurred. A broad invocation of the hybrid resipsalexpert testimony Srategy
could potentidly meke professondsinsurers of ‘good results”  Seavers, 9 SW.3d at
97-98.

Thefacts of the present case describe the exact Stuation that Justice Holder was addressing.

Were this case submitted to ajury as plead, the jury would have to Speculate as to exactly when and
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how Appdlant contracted Hepatitis C in thefirg place. Although Appdlant’s paid experts sand reedly,
willing and able to offer an opinion that this type of thing does nat ordinarily occur in the absence of
negligence, none of these same experts can testify to agpedific sandard of care or the manner inwhich
theinjury occurred. In essence, Appdlant wants this Court to impose arule whose effect would be
more &kin to drict lidhility then to negligence

Appdlant rdies primarily on Seaversfor his argument that Missouri should chengeitslaw to
adopt the “mgjority view.” The presant case, however, is diginguishableonitsfacts Appdlant dams
thet “like Mr. Seavers, he contracted a subtle injury (the Hepetitis C virus) while under the exdusive
care of the hospitd, and likdy while sedated.” (Appdlant’s Subgtitute Brief, p. 31). Thereaea
number of reesons why this gatement isnot accurate. FHrs, Capitd Region has dready demondrated
that Appelant was not under the exdusive contral of the haspitdl. For the three month window when
Appdlant could have contracted Hepatitis C, Appdlant was a patient & Cgpitd Region for only one
wesk. Thus, no exdudve control.

Second, Appdllant daims he contracted Hepatitis C “likely while sedated.” What Appdlant
falsto acknowledge isthet the surgicd team which performed Appdlant’ s bypass surgery were dl
tested and found to be negative for the Hepatitis C virus (L.F. 161, 176). In addition, Appelant was
under generd anesthesafor only a brief time during the week long say a Capitd Region (L.F. 9, 30).
Thisisnathing likethe casein Seavers, where the patient was symptom free upon admisson to the
hospital and while still in the hospital deveoped weskness and numbnessin her right hand,

ultimatdly determined to be from dameageto her right ulnar nerve. In Seavers, the manifedation of the
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injury al occurred during the period when Seavers wias a patient a and within the exdusive control of
the hospitdl.

In addition, the court in Seavers notes thet the patient was heavily sedated and unableto talk
during mogt of her day. Seavers 9 SW.3d a 88. Appdlant’s datement that his expertstedtified to a
reasonable degree of medicd cartainty that the injury occurred while Appelant was under the exdusive
control of the hospitd is not supported by the record on goped. Rather, Appdlant’s experts have
smply made a blanket assartion that Appdlant must have contracted Hepetitis C at Capitd Region
(L.F. 75,141, 144, 158-159, 166). Stated ancther way, in Seavers there was no potentid intervening
cause or preceding cause, but in the present case, Appdlant may have contracted Hepatitis C ether
prior to hisadmisson to Capitd Region or even dter discharge.

v. Other Public Policy Issues.

Appdlant damsthet public palicy is served by adopting the mgority rule There are anumber
of palicy judifications, however, for refusing to dlow expart tesimony in resipsa casesinvolving
medicd mdpractice 82Va L. Rev. a 353-354. Sevard palicy judifications arise from an andyss of
the effects of the liberal use of resipsain such cases Theliberd rule may sem more from adesreto
find deep pockets rather then from alogica gandpoint. Jurors may fed that awedthy physician should
compensate an injured patient, regard ess of whether the physcian was negligent, because aphysdanis
better able to pay for the damagesthan the patient. 82 Va L. Rev. a 353.

A liberd rule dso credtes perverse incentives for physcians. 82Va L. Rev. a 353. It can
cause mapractice insurance rates to incresse because of an increased risk of physdan lidbility. These

rates might be passed on to patients, resulting in an increase in the cogt of hedth care and hedith
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insurancerates. 82 Va L. Rev. a 353. Furthermore, alowing expert testimony may cregie a
disncentive for physdansto try risky but potentidly lifesaving procedures on their patients, for fear of a
future mapractice auit if something goesawry. 82 Va L. Rev. & 353.

Appdlant dso accuratdy paints out ancther public palicy argument in favor of afirming the trid
court. Allowing an expert to testify in support of aresipsaloquitur theory of medicd mdpractice will
“open theflood gates’ for litigetion by effectively meking ahospitd drictly liable for any virus or diseese
contracted by a patient while hospitaized. Appdlant, however, ressons thet the flood gates will not be
opened dueto the * nature of the transmission of the Hepatitis C virus” According to Appdlat,
trandfer of Hepatitis C, which can only occur through blood to blood or tissue to tissue contact (apoint
disputed by Appdlant’s expert, Dr. Pattison, L.F. 12, 150), may only result from adeviation in the
gandard of care (apoint which is aso disputed by Appdlant’s expert, Dr. Bacon, L.F. 126-127).
Appdlant’ s argument is therefore not supported by the record and fails to address why any individua
who contracts a blood borne disease after seaing ahedth care provider will not be bleto assert a
dam.

Appdlant dso correctly notes Respondent’ s argument thet dlowing expert tesimony shiftsthe
burden of proof to the defendant, requiring defendant to prove non-negligence. This cannat be more
dear than in the present case, where thereis adear window of time when Appdlant was outsde of
Respondent’ sexdusive contral. Appdlant was a patient & Capitd Region for only oneweek, yet there
isathree month window when Appdlant might have contracted Hepatitis C (L.F. 12, 146). Appdlant
atempts to overcome this dilemma by filing an affidavit assarting that he had not engaged in sexud
relaions, usad illegd drugs, or insarted any foreign object into hisbody. This sdf-serving, condusory
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afidavit does nothing more than attempt to shift the burden of proof to Respondent to presant evidence
thet Appdlant is somehow digorting the truth or otherwise misiaken. In essence, Appdlant would have
Respondent prove thet Appelant did not contract Hepetitis C while a patient & its hospitd, and further,
prove that Appdlant contracted Hepatitis C ether before or after he left the hospitd, when he was
completely outside of the hospital’ s care and management. Thisisnot an gppropriate use of
resipsaloquitur. The Appdlant ischdlenged to refer this Court to case with andogous facts on the
issue of “exdugve control.”

Appdlant dso damsthat Capitd Region isthe only party in apostion to have identified the
cause of Mr. Spears Hepdtitis C by testing its employees for the virus (Appelant’ s Brief, p. 30).
Appdlant daims Respondent atemptsto usea*“lack of testing” and lack of knowledge by dl patiesas
to the goecific source of Mr. Spears Hepatitis C as ashidd to recovery (Appdlant’s Subditute Brief,
p. 32). Asdready pointed out, Respondent’ s surgica team was tested and found to be negative for
Hepatitis C (L.F. 161, 176). In addition, Respondent isnot in a postion to identify the cause of
Appdlant’ s Heptitis C, asthat causeisjud aslikdy to be found outsde the time Appdlant was a
patient a Capita Region. Furthermore, when talking about adiseese, isit not aso possble thet
Appdlant contracted the Hepatitis C from avisitor, or Someone other than hospital personnd whilea
patient a Capitd Region? Appdlant’s own experts admit thet it is possible for the dissese to be
tranamitted in such an obscure manner as being sneezed upon (L.F. 12, 150). Appdlant’sargument is
thet this Court should doseits eyes and pretend that Appelant has presented sufficient evidence to
prove abreach of duty and causation on the part of Repondent, without any evidence asto the
ingrumentdity which causad hisinjury, the manner of tranamisson of the Hepatitis C, or the exact timing
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under which the dleged trandfer occurred. This attempt to submit a case with no proof of abreach in
the gandard of careiswhét fliesin the face of fundamentd fairmness, and demands that Missouri keepits
current rulein place’

Appdlant's case Imply does nat fit the parameters of aresipsaloguitur submisson. Appdlant
urgesthis Court to adopt anew legd sandard, but acknowledges that failing such a change, summary
judgment was proper. Even if this Court were to change the law, Respondent has demondirated thet
Appdlant will not be able to present aufficient evidence to support the necessary dements of aresipsa
loquitur submission. Respondent properly obtained summary judgment by demondrating that Appd lant
could not produce sufficient evidence to dlow thetrier of fact to find the exisence of the dements

necessary to meke aresipsaloquitur submission. ITT Commerdd FHnance, 854 SW.2d & 381. This

istrue with or without the use of expert tetimony. This caseis Smply not the proper case upon which
to argue achange in Missouri’slaw on the use of expertsin medicad mapractice casesinvolving resipsa

loquitur.

* Thefact that Appellant conducted little discovery regarding Respondent’ s infection cortrol
policies and procedures further supportsthisargument.  Appdlant wantsto avoid the entire issue of

whether abreach in the dandard of care occurred by utilizing expert testimony under resipsaloquitur.
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CONCLUSION

For the foregoing reasons, Respondent respectfully requests thet this Court affirm the ruling of
thetrid court granting summary on behdf of Capitd Region.
Respectfully submitted,
CARSON & COIL, P.C.

By:

Edward C. Clausen  #34621
Joson L. CAl #42560
515 Eagt High Street

P.O. Box 28

Jefferson City, MO 65102
Tdephone (573) 636-2177
Facamile (573) 636-7119

ATTORNEYSFOR RESPONDENT
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CERTIFICATE OF SERVICE

COMES NOW Respondent, Capitd Region Medica Center, by and through its undersgned
atorneys, and hereby certifies that one true copy of RESPONDENT' S SUBSTITUTE BRIEF and one
copy of thedisk required by Rule 84.06(g) were served on John D. Beger, 103 West 10th Street, P.O.
Box 805, Ralla, Missouri 65401-0805, Attorney for Appdlant, by mailing same to his office address

listed above, viafird-dass U.S. Mall, postage prepad, on the 8th day of July, 2002.

CARSON & COIL, P.C.

By:

Edward C. Clausen  #34621

Jeson L. Cdll #42560

515 Eagt High Street

P.O. Box 28

Jefferson City, MO 65102

Teephone (573) 636-2177

Facamile (573) 636-7119
ATTORNEY SFOR RESPONDENT



CERTIFICATION OF COMPLIANCE WITH RULE NO. 84.06

The undersgned, Attorney for Respondent, hereby certifies that the SUBSTITUTE BRIEF OF
RESPONDENT complies with the limitations contained in Rule No. 84.06(b). There are 927 lines of
monogpaced type in the Brief, as counted by the word processing program used, WordPerfect 10. A
floppy disk containing Respondent’ s Subdtitute Brief  has been filed with the Court, and in accordance

with Rule 84.06(g) the undersgned further cartifies thet said disk has been scanned for viruses and that

itisvirusfrea

Joson L. Cdl



