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JURISDICTIONAL STATEMENT

Thisgpped isfrom the entry of a Judgment in amedica md practice case by the Circuit Court
of Cdlaway County, Missouri. Theissues presented in this goped do nat fdl within the exdusive
juridiction of the Supreme Court of Missouri, and thus this gpped iswithin the generd appdlae
juridiction of the Missouri Court of Appeds. Artide V, section 3, Missouri Condtitution (1945).
Jurisdiction is aso proper in the Western Didrict of the Missouri Court of Appeds. Section 477.070,

RSMo. 1994.



STATEMENT OF FACTS

On Augudt 11, 1997, gopdlant Glen Spears was admitted to respondent Capitd Region
Medica Center, Inc. (* Capitd Region”) for trestment of symptoms consstent with cardiac distress
(L.F. 9,155, 170). Mr. Spearswas hospitalized a Capitd Region from August 11, 1997, to August
18, 1997 (L.F. 10, 155, 160). On August 14, 1997, Dr. Jackie Curtis performed cardiac by-pass
surgery upon Mr. Spears a Capitd Region (L.F. 9, 155, 161, 173-74). The surgery was performed
under generd anesthesia(L.F. 9, 15, 155). During his hospitdization a Capitd Region, Mr. Spears
underwent numerous invasive procedures, ranging from injections to the by-pass surgery (L.F. 161,
170, 174).

In early October, 1997, doctors diagnosed Mr. Spears with an acute phase of the HepetitisC
virus (L.F. 10, 146, 155, 164-65). The Hepatitis C virusis ablood-born pathogen, predominatdy
tranamitted by blood products or intra-venous needle, and rardly tranamitted by sexud contect (L.F.
121). Approximately 75 to 85 percent of people infected with the Hepetitis C virus develop “chronic
hepatitis C,” which can cause chronic liver diseese (L.F. 122). Genegdly thefirst objective indication of
the presence of the Hepatitis C virusis devated liver enzymes (L.F. 123). The doctor then parformsan
HCV antibody te to determineif the patient has the Hepatitis C virus, and test results showing the

patient is“antibody pogtive’ confirms the Hepatitis C virus (L.F. 123).

An“invasive procedure’ is generally any procedure that disrupts the skin (L.F. 78, 141-42, 167).
Invasve procedures indude mgor procedures, such as the cardiac by-pass surgery, to smdl

procedures such as penetrating the skin with aneedle or any other object (L.F. 78, 141-42, 164).



Thereistypicaly adday between the exposure to the Hepatitis C virus and the deve opment of
its symptoms of two to 20 weeks (L.F. 77, 167). Further, on average, thereis atwo-month period
between becoming infected and becoming antibody postive. (L.F. 124). The process of the human
body becoming antibody positive after becoming infected with the Heptitis C virusis cdled
“seroconverson” (L.F. 124). However, it is possble that a person could have normd liver enzymes 20
weeks after becoming infected with the Hepatitis C virus, but that would be unusud (L.F. 165).

Prior to hisadmisson to Capitd Region Mr. Spears had normd liver enzyme leves (L.F. 165).

Mr. Spears ds0 had normd liver enzyme leves two weeks fallowing his admisson to Capitd Region
(L.F. 164). In early September, 1997, Mr. Spears began to have symptoms of acute Heptitis C
(fatigue and pyrites) and had amild devation of hisliver enzymeleves(L.F. 77, 167). Mr. Spears
liver enzyme levels continued to rise in September, 1997 (L.F. 77-78, 165). Mr. Spears liver enzyme
levels were Sgnificantly devated on October 7, 1997 (L.F. 165). He had amore full-blown case of
Hepdtitis C as of October 7, 1997 (L.F. 165).

Mr. Spears subsequently filed suit againg Capitd Region, dleging that he contracted the
Hepatitis C virus while hospitdized and under the contral of Capitd Region (L.F. 15, 16). Mr.
Soears Second Amended Ptition aleged two counts, Count | for “resipsaloquitur” and Count 11 for
medical negligence (L.F. 10, 15, 156). Thetrid court dismissed Count |1 (medica negligence), leaving
only adam under Count | for resipsaloquitur (L.F. 10, 156). Capitd Region then filed aMation for
Summary Judgment asto Count | on the grounds that Mr. Spears could not prove that he was infected
with the Hepatitis C viruswhile apatient at Capital Region without the tesimony of expert witnesses
and that Missouri Courts prohibit expert testimony in support of aresipsaloquitur case (L.F. 9, 11).
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Mr. Spears responseto Capitd Region’s Mation for Summeary Judgment induded the
deposition testimony of two retained expert witnesses, Dr. Mitchdl L. Shiffman and Dr. Charles P.
Pattison. Dr. Shiffman conduded that Mr. Spears did not have Hepatitis C before he was admitted to
Capitd Region on August 11, 1997 (L.F. 76, 166). Dr. Shiffmen testified thet, in hisopinion, Mr.
Soears“dmogt cartainly” developed acute Hepatitis C during his hospitdization a Capitd Region (L.F.
75, 166). Dr. Shiffman explained that the blood tests performed when Mr. Spears entered the hospital
showed normd liver enzymes (L.F. 76, 166). Further, Dr. Shiffman explained, & thetime of the
diagnogsaf his acute Hepetitis C, Mr. Spears tested negtive for the Hepaitis C virus, this
seroconverson process confirmsto Dr. Shiffman that Mr. Spears did not have Hepdtitis C before his
hospitalization a Capitd Region(L.F. 76, 166).

Dr. Shiffman cannot Sate exactly how Mr. Spears contracted Hepatitis C while a patient a
Capitd Region (L.F. 13, 159). Dr. Shiffman explained:

| don’'t know how he got Hepatitis C. | can't pinpoint you a specific time, but it's pretty dear

that everybody agrees that he went into the hospitdlization without Hepatitis C and he came out

of it with. So sometime during that hospitaization he got it. 1 don't know how he gat it.

| meen, he went into the hospitd without it. He comes out of the hospitd withit.

Somewhere during that hospitdization, he got exposed to Hepatitis C virus
(L.F. 83). Dr. Shiffmanisnot aware of any Stuation in hisown practice or in the medicd literature
where a patient has been infected with Hepatitis C from ahedlth care worker in anon-surgical setting

(L.F. 13, 160). InDr. Shiffman’sopinion, one of the severd invagve procedures Mr. Spears
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underwent at Capitd Region was the source of the infection, and Mr. Spears contracted the diseese
through some infected insrument or medicd personnd (L.F. 76-77, 167).

Dr. Shiffmaen gated his opinion thet it would be avidlation of the gppropriate dandard of care
within the hospita setting for a hedthcare provider to permit foreign bodily fluid or tissue to comein
contact with the bodily fluid or tissue of apatient (L.F. 84, 168). Likewisg, it would be bdow the
aopropriate Sandard of care for a hedthcare provider to permit anon-gerile insrument to be inserted
or bresk the skin of apatient (L.F. 84, 168). In Dr. Shiffman’s opinion, Mr. Spears became infected
with Heptitis C as areult of his hogpitdization a Capitd Region through Capita Region’s breach of
the applicable sandard of care (L.F. 85, 169).

Mr. Spears reponse to Capitd Region’s moation for summary judgment aso referenced the
testimony of a second retained expert witness, Dr. Pattison (L.F. 164-66). Dr. Petison tedtified, to a
reasonable degree of medicd cartainty, thet it was his opinion that Mr. Spears acquired the Hepatitis C
virus sometime during his hospitdization a Capitd Region in Augudt, 1997, dueto aninvasve
procedure (L.F. 12, 141, 144, 158-59, 164). Dr. Paitison was not able to give an opinion aout which
invasve procedure a Capitd Region gave Mr. Spears Hepatitis C, but explained that Mr. Spears
underwent severd mgor invasive procedures a Capitd Region, induding obtaining arterid blood gases,
coronary artery by-pass grafting, centra line placement, baloon placement and catheterization (L.F. 12,
144-145, 158). Dr. Petison explained thet it is very unlikdly thet plaintiff hed Hepatitis C a the time of
his hogpitdization at Capital Region in Augudt, 1997, because he hed no dinical symptoms and hisliver
enzymes were norma during his hospitdization, he had a negative antibody test on October 7, 1997,

and there was atwo-month period between the hospitaization and the onset of symptoms (L.F. 149,
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165).

In Dr. Pattison’s opinion, Mr. Spears acquired Hepatitis C while hospitaized a Capitd Region
asareault of Capitd Region’s breech in the sandard of care, as there was no other way infected
materid could have penetrated Mr. Spears body S0 asto give him Hepatitis C without abreach of
somekind (L.F. 150-52, 165). Dr. Paitison sated thet it would not be possible for Mr. Spearsto have
acquired Hepatitis C a Capital Region through an “acddentd inoculation” from anon-hedth care
provider (L.F. 12, 150, 151, 158, 165). Dr. Patison further Sated thet the means of determining the
source of Hepdtitis C are within the control of the hospitd and itslaboratory (L.F. 151-52, 166).

Mr. Spears response a0 referenced depogtion testimony from atreating physician, Dr. Bruce
Bacon (L.F. 157, 163-64). Dr. Bacon gated his opinion that it was more likely than not thet Mr.
Spears was infected with Hepatitis C a Capita Region, mogt likely during surgery (L.F. 125-26, 157).

However, Dr. Bacon could not express an opinion about specificaly how Mr. Spears may have been
infected with the Hepatitis C viruswhile a Capitd Region (L.F. 11, 125, 157). Regarding whether it
would be possblefor a paient to contract Hepatitis C while a a hospitd without there being abreech
in the sandard of care by the hospitd, Dr. Bacon tetified asfollows

Q: Isit possblefor apatient to contract Hepatitis C while an in-patient a& a hospitd

without there being a deviaion of the Sandard of care by the hospitd or its employees?

A: | don't know the answer to that question. | would think not. | mean, if an gppropriate

— but you see, when you phrase aquestion isit possble, hasit dways been thisway,
hasit never been thisway, it makesit — 0, isit possble? | supposeit might be
posshle | think it would be pretty unlikely.
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(L.F. 126, 157).

Mr. Spears d <0 provided his own afidavit in regponse to Capitd Region’s motion for
summary judgment. In his affidavit, Mr. Spears dated thet before his admisson to Capital Region on
August 11, 1997, he had not engaged in sexud rdaionsfor severd years (L.F. 160, 170). Mr.
Spears dfidavit stated he had never usedillegd drugs (L.F. 160, 170). Further, Mr. Spears afidavit
dated that while confined in the hospita he did nat engage in sexud rdations with any person, nor insart
any foreign object into his body or through his skin, and everything he ingested wias provided by and
under the direction of personnel of Capital Region (L.F. 160, 170-71). Mr. Spears affidavit dso
dated that after his rdlease from Capitd Region, but before the onsat of symptoms of Hepetitis C, he
was not subject to invasive procedures, did not perform any on himsdlf, and did not engegein sexud
rdaions nor useillegd drugs (L.F. 160, 171). Findly, Mr. Spears afidavit Sated that before his
admission to Capita Region, he had never been diagnosed with, nor treated for, the Hepetitis C
infection (L.F. 161, 171).

Additiondly, Mr. Spears presented the deposition tesimony of Dr. Jackie Curtis and the other
members of hissurgica teeam in hisresponse to Capitd Region’s mation for summery judgment (L.F.
155). Dr. Curtis was the surgeon who performed the coronary by-pass surgery on Mr. Spears (L.F.
161, 173). Dr. Curtis described the by-pass surgery as an invasve procedure (L.F. 161, 174). Dr.
Curtistedtified thet the surgical team induded Irv Stickney and Terry Bahler (L.F. 161, 174). Dr.
Curtisand his surgicd team had been tested for the Hepatitis C virus prior to Mr. Spears by-pass
surgery (L.F. 161, 175). Dr. Curtiswas not postive for the Hepditis C virus either before or after the

surgery upon Mr. Spears (L.F. 161, 176). Mr. Stickney and Mr. Bahler were tested and found to be
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negative for Heptitis C aswell (L.F. 161, 176).

Dr. Curtistedtified thet while Mr. Spearswas under Dr. Curtis care at Capitd Regionin
August 1997, everything that was injected, inserted or used to invade Mr. Spears body was provided
by Capital Regjion (L.F. 161, 180).

Mr. Stickney tedtified that heis a phyddan’s assgtant who routindy accompanied Dr. Curtisto
Capitd Region for surgery (L.F. 162, 184-85). Mr. Stickney further testified that when he
accompanied Dr. Curtisto Capital Region for surgery he did not bring any indruments or devices from
the Universty to Capitd Region, and thet everything used on Mr. Spears would have been provided by
Capitd Region (L.F. 162, 186-87). Mr. Stickney has never been diagnosed with nor treeted for
Hepatitis C (L.F. 162, 187).

Mr. Bahler tedtified that heisacertified dinica perfusonist who accompanies Dr. Curtisto
perform surgery (L.F. 162, 193, 1979). During surgerieswith Dr. Curtis, Mr. Bahler operates the heart
lung machine, which ismaintained a Capitd Region (L.F. 162, 197-98). Everything Mr. Bahler used
during Mr. Spears surgery was provided by Capitd Region (L.F. 162, 200-02). Mr. Bahler has never
been diagnosed with nor tregted for the Hepatitis C virus (L.F. 162, 202-03).

Mr. Spears response to the summary judgment motion aso induded the deposition testimony
of Dr. Lorenzo McKndly, the Chairman of the Infection Control Committee & Capital Region (L.F.
163, 200). Dr. McKndly tedtified it was possible that Mr. Spears acquired Hepatitis C while apatient
a Capitd Region (L.F. 163, 208). Dr. McKnely testified thet Capita Region has no palicy for tesing
patient care personnd for Hepatitis C or HIV (L.F. 163, 208-09). Dr. McKndly has no knowledge

thet anything used to invade, inject or which was othewise insarted into Mr. Spearswhilehewas a
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patient & Capitd Region had come from somewhere other than Cepitd Region (L.F. 163, 209). Dr.
McKndly could express no opinion whether Mr. Spears acquired Hepatitis C at Capitd Region, but a
the time of the deposition Capital Region wasinvestigating the cause of Mr. Spears Hepdtitis C. (L.F.
163, 208, 210).

Thetrid Court sugained Capitd Region’s mation for summary judgment (L.F. 6-7). Mr.

Spears now gppedsto this Court (L.F. 224).
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POINTSRELIED ON

THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR
RESPONDENT CAPITAL REGION MEDICAL CENTER (HEREINAFTER
“CAPITAL REGION") ONITSMOTION FOR SUMMARY JUDGMENT,
BECAUSE CAPITAL REGION FAILED TO DEMONSTRATE THAT THERE
ISNO GENUINE DISPUTE OF MATERIAL FACT AND THAT IT IS
ENTITLED TO JUDGMENT ASA MATTER OF LAW IN THAT APPELLANT
GLEN SPEARSPRESENTED EVIDENCE SUPPORTING EACH ELEMENT
OF A RESIPSA LOQUITUR CASE IF THISCOURT ADOPTSTHE
MAJORITY RULE ALLOWING MR. SPEARSTO PRESENT EXPERT
TESTIMONY IN SUPPORT OF HISRESIPSA LOQUITUR CASE;
SPECIFICALLY, MR. SPEARSHASPRESENTED EVIDENCE THAT HIS
ACQUIRING HEPATITISC ORDINARILY DOESNOT HAPPEN WHEN DUE
CARE ISEXERCISED BY THE PARTY IN CONTROL, THAT THE
INSTRUMENTALITIESINVOLVED ARE UNDER THE CARE AND
MANAGEMENT OF CAPITAL REGION, AND THAT CAPITAL REGION
POSSESSESEITHER SUPERIOR KNOWLEDGE OR MEANS OF

OBTAINING INFORMATION ABOUT THE CAUSE OF THE OCCURRENCE.

Saversv. Methodig Medica Center, 9 SW.3d 86 (Tenn. 1999)
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Connorsv. Univ. Assoc. in Obgerics 4 F.3d 123 (2d Cir. 1993)

Graham v. Thompson, 854 SW.2d 797 (Mo. App. 1993)

Restatement (Second) of Torts, 8 328D, comment d (1965)
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THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR
RESPONDENT CAPITAL REGION MEDICAL CENTER (HEREINAFTER
“CAPITAL REGION") ONITSMOTION FOR SUMMARY JUDGMENT,
BECAUSE CAPITAL REGION FAILED TO ESTABLISH ARIGHT TO
JUDGMENT ASA MATTER OF LAW IN THAT DISALLOWING A REMEDY
TO APPELLANT GLEN SPEARSVIOLATESTHE “OPEN COURTS’
PROVISION OF THE MISSOURI CONSTITUTION, ARTICLE I, SECTION 14.

Artidel, Section 14, Missouri Condtitution

Lewisv. Show Creek, Inc., 6 SW.3d 388 (Mo. App. 1999)
Kilmer v. Mun, 17 SW.3d 545 (Mo. banc 2000)

Powd| v. American Mators Corp., 834 SW.2d 184 (Mo. banc 1992)

Adamsv. Children’'s Mercy Hop., 832 SW.2d 898 (Mo. banc 1992)
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ARGUMENT

THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR
RESPONDENT CAPITAL REGION MEDICAL CENTER (HEREINAFTER
“CAPITAL REGION") ONITSMOTION FOR SUMMARY JUDGMENT,
BECAUSE CAPITAL REGION FAILED TO DEMONSTRATE THAT THERE
ISNO GENUINE DISPUTE OF MATERIAL FACT AND THAT IT IS
ENTITLED TO JUDGMENT ASA MATTER OF LAW IN THAT APPELLANT
GLEN SPEARSPRESENTED EVIDENCE SUPPORTING EACH ELEMENT
OF A RESIPSA LOQUITUR CASE IF THISCOURT ADOPTSTHE
MAJORITY RULE ALLOWING MR. SPEARSTO PRESENT EXPERT
TESTIMONY IN SUPPORT OF HISRESIPSA LOQUITUR CASE;
SPECIFICALLY, MR. SPEARSHASPRESENTED EVIDENCE THAT HIS
ACQUIRING HEPATITISC ORDINARILY DOESNOT HAPPEN WHEN DUE
CARE ISEXERCISED BY THE PARTY IN CONTROL, THAT THE
INSTRUMENTALITIESINVOLVED ARE UNDER THE CARE AND
MANAGEMENT OF CAPITAL REGION, AND THAT CAPITAL REGION
POSSESSESEITHER SUPERIOR KNOWLEDGE OR MEANS OF

OBTAINING INFORMATION ABOUT THE CAUSE OF THE OCCURRENCE.
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A. Standard of Review
An gopdlae court’ s sandard of review of asummary judgment isessatidly denovo. Lewisv.

Show Creek, Inc., 6 SW.3d 388, 392 (Mo. App. 1999). The gopdlate court reviewstherecord in

the light mogt favorable to the party againgt whom judgment was entered and grants the non-moving
party the bendfit of dl reasonable inferencesfrom therecord. 1d. To be entitled to summary judgmert,
amovant mus demondrate that there is no genuine dioute of maerid fact and that he or sheisentitled
to judgment asamater of law. Id.; Rule 74.04(c)(3) (2001).

Here the movant isthe defending party. A "defendant party”" isentitled to summary judgment upon
proof of either (1) factsthat negate any one of the dements of the plaintiff's cause of action; (2) that the
plantiff, after an adequate period of discovery, has not been abdle to produce, and will not be adle to
produce, evidence aufficient to dlow the trier of fact to find the exigence of any one of the damant's
demants or (3) that thereisno genuine digoute asto the exigence of each of the facts necessary to support

the movant's properly pleaded afirmative defense. ITT Commerdd Fnance v. MidAm. Maine, 854

SW.2d 371, 381 (Mo. banc 1993); Rule 74.04(c)(3) (emphasis added).

B. The Elements of Res|psa L oquitur

Capitd Region’smation for summary judgment isdirected to Count |, which dlegesaresipsa
loquitur theory of medicd negligence: Theresipsaloquitur doctrineisarule of evidence that dlowsthe
plantiff “to make asubmissble issue of negligence by showing the fact of an oocurrence, which because
of its character and crcumdances, permitsajury to draw a rebuttable inference of negligence based on

the common knowledge or experience of laymen that the causes of the occurrence do not ordinarily
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exig in the aasence of negligence attributable to the onein contral.”  Graham v. Thompson, 854

SW.2d 797, 799 (Mo. App. 1993). Thedementsof theresipsacase are
1) the occurrence resulting in injury ordinarily does not happen when due care is exercised
by the party in contral;
2) the ingrumentditiesinvolved are under the care and management of the defendant; and
3) the defendant possesses @ther superior knowledge or means of obtaining information
about the cause of the occurrence.
Id.; M.A.l. 31.02(3) (2001). The doctrine thus rdlievesthe plaintiff of proving soecific negligence and
creetes a rebuttable inference of generd negligence which gets the plaintiff to the jury. Graham 854
SW. 2d a 799.
C. Mr. Spears Presented Evidence Supporting Each Element of a Res|psa
Loquitur Claim
Mr. Spears presented evidence to support eech dement of hisresipsacase
a Theoccurrenceresulting in injury ordinarily does not happen
when due careisexercised by the party in control
Thefirg dement of the resipsa caseis that the occurrence resuliting in injury ordinarily does not
heppen when due careis exercised by the party in control. Graham 854 SW.2d at 799. Mr. Spears
response to Capitd Region’s mation presented the opinion of severd experts on thisdement. Dr.
Shiffmen testified that Mr. Spears became infected with Hepatitis C as areult of his hogpitdization a
Capitd Region through Capitd Region’s breach in the applicable gandard of care (L.F. 85, 168). Dr.
Pettison tedtified that Mr. Spears acquired the Hepatitis C virus during his hospitdization a Capitd
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Region (L.F. 141, 164), and thet thiswas aresult of Capitd Region's breach of the sandard of care
(L.F. 150-52, 165). Dr. Peitison explained thet patients do not acquire the Hepatitis C virusin the
hospital setting without a breach of the sandard of care by the hospitd (L.F. 150, 165). Dr. Pettison
explained that there was no way infected materid could have pendtrated Mr. Spears body and infected
him without a breech in the gandard of care (L.F. 150-52, 165). Dr. Bacon aso stated his opinion thet
Mr. Spears was infected with the Hepatitis C virus as aresult of Capita Region'sbreechinthe
gandard of care (L.F. 125-26, 157). Thus, Mr. Spears presented evidence supporting the first dement
of aresipsacase, and Capitd Region did not negete thisdement with itsfacts.
b. Theinstrumentalitiesinvolved are under the careand
management of the defendant

The second dement of aresipsaloquitur caseisthet the indrumentditiesinvolved are under the
care and managemeant of the defendant. Graham 854 SW.2d a 799. Mr. Spears presented
subgtantia evidence supporting thisdement. Mr. Spears experts (Dr. Shiffman, Dr. Pattison and Dr.
Baoon) dl explained that dthough thereis no way of determining exactly how Mr. Spears contracted
the Hepatitis C virus, they bdieved he contracted it as aresult of an invagive procedure while
hospitalized at Capital Region (L.F. 75-77, 83, 141, 144-45, 158, 164, 166-67). Further, Mr. Spears
presanted evidence thet the indrumentaitiesinvolved in these invasive procedures were under the
exdusve care and management of Capitd Region. Mr. Spears dfidavit Sated that everything injected
into his body while hospitaized was provided by and under the direction of Capita Region personnd,
and hedid nat insart any foreign object into his body or through his skin while hospitdized at Capitd
Region (L.F. 160, 170-71). Further, Dr. Curtis (the surgeon who performed by-pass surgery on Mr.
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Soears a Capitd Region) and two members of Dr. Curtis surgicd team dl tetified thet everything thet
was injected, inserted or used to invade Mr. Spears body was provided by Capitd Region (L.F. 161-
62, 180, 186-87, 200-02). Dr. McKndly, the Charmen of the Infection Control Committee, tedtified
that he had no knowledge that anything used to invade, inject or that was otherwise insarted into Mr.
Soearswhile hewas a paient a Capitd Region came from a source other than Capitd Region (L.F.
163, 209).

C. The defendant possesses either superior knowledge or means of

obtaining infor mation about the cause of the occurrence

Thethird dement of aresipsacaseisthat the defendant possesses ether superior knowledge
or means of obtaining information about the cause of the occurrence. Again, Mr. Spears presented
sufficient evidence to support thisdement. Dr. Pattison tetified thet the means of determining the
source of Hepdtitis C are within the control of Capital Region (L.F. 151-52, 166). Dr. McKnely, the
Chairmean of the Infection Control Committee & Capitd Region, tedtified that Capitd Region wasinthe
process of conducting an investigation to determine how Mr. Spears acquired Hepatitis C (L.F. 163,
208).

Moreover, common sense supports afinding for Mr. Spears on this dement, as the nature of
Hepatitis C is such that Capitd Region has superior means of obtaining information about the cause of
Mr. Spears infection. It could have tested —and il can test —itsemployees. Mr. Spears, onthe
other hand, cannat provide such information. He was unconscious under generd anesthesaduring the
by-pass procedure a Capitd Region (L.F. 9, 15, 155). Even if he was conscious, he would not have

been able to identify the source of hisinfection, asthe virus cannot be detected by human senses.
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D. Public Policy Supports Adopting the“Majority Rule” Admitting
Expert Testimony in a Medical Malpractice Res|psaLoquitur Case

Capitd Region argued in its mation that the trid court could not congder the expert tesimony
supporting Mr. Spears resipsa case because Missouri courts prohibit expert testimony in support of a
resipsacae (L.F. 9, 11). Mr. Spears concedes that he cannot establish specific negligence, ashe
cannat show precisaly how he contracted Hepetitis C, and thus he must rely on the resipsaloquitur
theory to recover for hisinjuries. Further, as the above-referenced testimony demondrates, Mr. Spears
concedes that he cannot submit his case under the resipsa theory without expert tesimony .

Missouri courts have dated thet in order for resipsaloquitur to goply in amdpractice action,

laymen must be able to find based on their common knowledge or experience without the aid of expert

tedimony that a given result would not have occurred but for the physician’s negligence. Deveney v.

Smith, 812 SW.2d 810, 815 (Mo. App. 1991); Hasemeier v. Smith, 361 SW.2d 697, 700 (Mo.

banc 1962). In Deveney, thetrid court stated:
The doctrine of resipsaloquitur is only goplicable in amdpractice case when aphysdan or
surgeon may be found to have failed to exercise the requisite degree of carein the aasence of

expert medicd testimony tending to so prove. Hasameer v. Smith, 361 SW.2d 697, 700

(Mo. banc 1962). In other words, for resipsaloquitur to goply in amdpractice action, laymen
must be able to find, basad on their common knowledge or experience, without the aid of

expart tetimony, that agiven result would not have occurred but for the physician’s negligence

Id. & 701.
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Misouri represents the minority view. Seaversv. Methodis Medicd Center, 9 SW.3d 86, 93

(Tenn. 1999). The mgority of dates permit medica mdpractice plaintiffs to use expert tetimony to
esablish the dements of aresipsacase Id.; see atached Appendix for other cases following the

mgority rule; see ds0 W. Page Keeton, et d., Prosser and Keeton on the Law of Torts 839, at 247

(5™ ed. 1984) (dating that when thejury lacks common knowledge on the subject, expert testimony
may provide a uffident foundation for an inference of negligence).
The Restatement (Second) of Torts, 8 328D (1965), supports the mgority gpproach.
Comment d provides
In the usud case the basis of pagt experience from which this condusion [that such events do
not ordinarily occur unless someone has been negligent] may be drawn is common to the
community, and isamatter of generd knowledge, which the court recognizes on much the same
bassaswhen it takesjudida notice of factswhich everyone knows. It may, however, be

supplied by the evidence of the parties; and expert tesimony thet Such an event usually does not

oocur without negligence may afford asufficient begsfor the inference. Such tesimony may be

esentid to the plaintiff’ s case where, as for example in Some actions for medicd mapractice,

thereis no fund of common knowledoe which may parmit laymen reesonadly to draw the

conduson
Restatement (Second) of Torts § 328D cmt. d (1965) (emphasis added).
Courts gate various reasons for adopting the mgority view. Hrg, barring expert teimony ina

resipsaloquitur medica mapractice case is not repongve to the advancementsin medicd technology.
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Seavers, SW.3d at 94; Connorsv. Univ. Assoc. in Obgetrics, 4 F.3d 123, 128-29 (2d Cir. 1993)

(“[Nnthiseraof congantly developing medica stience, cases in which injuries bespesk negligenceto
the average person occur less and less and complex cases predominate’). Second, arule barring
expert testimony “eroneoudy overdates’ the common knowledge requirement. 1d.; Seavers, 9
SW.3d a H. Asthefederd court in Connors explaned:
Expetswithin afidd share acommon knowledge about whether acartain type of injury could
only occur through negligence, judt as average ditizens can share a common knowledge about

whether barrds of flour normaly roll out of warehousewindows See Byrmev. Boade, 2H C

722, 159 Eng. Rep. 299 (1863). These experts can educate the jurors, essentidly training them

to betwdve new initiates into a different, higher leve of common knowledge. Thejurorscan

then determine for themsdves whether the expeart opinion is credible, after dso congdering the

defendant’ s experts opinions thet resipsa does not goply.
Connoars, 4 F. 3d a 128-29. Third, prohibiting expert tesimony forces amedica mdpractice plaintiff
into an “dl or nothing” scenario whereby the plaintiff must choose between ether relying on lay
tesimony and the resipsa doctrine or proving negligence through expert tesimony. Seavers, 9 SW.3d
a 95; Connors, 4 F.3d a 129. Findly, prohibiting expert tesimony failsto account for cases where the
patient was unconscious or heavily sedated at thetime of theinjury. Seavers, 9 SW.3d at 95.

Many dates origindly prohibiting expert testimony in aresipsamedicd mdpractice case have
reevauated thet postion. For example, in Seavers, 9 SW.3d 86 (Tenn. 1999), the Tennessee
Supreme Court overruled prior decisons and adopted the mgority view. Ms. Berddla Seaverswas

admitted into Methodist Medical Center of Oak Ridge (“the Hospitdl”) after she was diagnosad with
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bilaterd vird pneumonia. Id. & 88. At thetime of admisson, she was ddleto use her right am and
hend normdly and there were no Sgns of injury to her right ulner nerve. |d. Her trestment for
pneumoniainvolved amonth-long ay a the Hogpitd, during which time she was heavily sedated and
uncbleto carefor hersdf inany way. 1d. In addition, she was unableto tak during mogt of her say
due to her endotrached tube positioned through her mouth and into her tracheas 1d. The Hospita
nuraing gaff monitored Ms Seavers and were respongble for turning, positioning, and restraining her
body in the hospitd bed. 1d. Additiondly, both of Ms Seavers hands were placed in wrigt restraints
thet were fastened to the bed rails to prevent her from pulling or removing the endotrached tube and the
V. Id. a 89. Ms. Seavers sayed in the Hospitd’ s ICU for amonth. 1d. When the endotrached tube
was removed and Ms. Seavers could talk, she complained that her right amwasnumb. 1d. An
examinaion reveded that she had suffered severe damageto her right uiner nerve. Id. Ms. Seavers
filed sLit againg the Hospitd, dleging thet its nurses negligently restrained or poditioned her am while
she was under their care, resuiting in the damage to her right ulnar nerve. 1d. Ms. Seavers quit
induded a count for resipsaloquitur. 1d.

The Hoxoitd filed amoation for summary judgment. 1d. Ms. Seavers response to the motion for
summary judgment referenced depositions of adoctor and anurse. |d. The doctor tetified in
depogtion that Ms. Seavers injury occurred as aresult of prolonged pressure on the ulnar nerve. 1d.
Although the doctor could not offer condusive proof of causation, he sated thet the nerve injury could
have occurred if amember of the nurdng Saff failed to pad Ms. Seavers dbow or failed to prevent her
am from becoming pressed againg a hard object such asaguardral. 1d. Both the doctor and the

nurse gated that Ms. Seavers was under the exdlusive control and care of the Hospitd’ s nurang staff
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when the nerve injury occurred and that the injury was the type which would not have occurred if the
nurang saff had upheld the gandard of care. Id. at 89-90.

Thetrid court held thet because expert testimony was necessary to establish both gpplicable
sandard of care and whether negligence could be reasonably inferred from the circumstances
surrounding Ms Seavers injury, the resipsaloquitur theory was unavailable. 1d. & 90. Thetrid court
thus granted summary judgment. 1d.

On gpped, the Tennessee Supreme Court acknowledged that Tennessee courts hed previoudy
held that resipsaloquitur was unavailable in medicd mdpractice cases where expert tesimony was
needed to assd thetrier of fact. 1d. a 92-93. The Court noted thet this gpproach was the minority
view, and adopted the mgority rulein Tennessee

[W]e bdieve that the better ruleisto dlow expert tetimony in medicad md practice cases

where atherwise admissble, to assg the parties both in establishing or rebutting the inference of

negligence under atheory of resipsaloquitur. While we agree thet resipsaloquitur is best
suited for cases where the nature of the injury lieswithin the common knowledge of lay persons,

we See ho reason to continue to predude the use of the resipsa doctrine Smply because a

damant’sinjury is more subtle or complex than the leaving of agponge or anesdiein the

patient’sbody. As recognized by the Restatement and amgority of other jurisdictions, the
likelihood of negligence necessary to support a charge under resipsaloquitur may exist even
when thereis no fund of common knowledge concerning the nature and circumdtances of an

injury.
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Thisisespeddly truein medicd mapractice caseswhere, ashere adamant suffersa

subtle nerve injury while heavily sedated and under the exdusive care of ahospita nurang .

Clameants often have no knowledge of what happened during the course of medicd trestment,
addefrom thefact that an injury occurred during thet time. In cases where the gandard of care
or the nature of the injury requires the exposition of expert testimony, such tesimony may be as
probetive of the exigence of negligence as the common knowledge of lay persons The use of
expert testimony in thet regard sarves to bridge the ggp between the jury’ s common knowledge
and the complex subject matter thet is*common” only to expertsin adesignated fiedd. With
the assgance of expert tesimony, jurors can be made to understand the higher leve of common
knowledge and, after assessing the credibility of both the plaintiff’s and defendant’ s experts, can
decide whether to infer negligence from the evidence.

Id. a 94-95 (citations omitted).

Asin Seavers, thefacts of this case support the adoption of the mgority rulein Missouri,
dlowing expert tetimony in resipsaloquitur medica negligence cases Like Ms Seavers, Mr. Spears
contracted a subtle injury (the Hepatitis C virus) while under the exdusive care of the hospitd, and likdly
while sedated. Neither Ms. Seavers experts nor Mr. Spears experts were able to identify precisely
how the injury occurred, but Sated, to a reasonable degree of medica certainty, thet the injury occurred
while the patient was under the exdusive contral of the hospitd. Findly, Mr. Spears, like Ms. Seavers,
has no knowledge of what happened during the course of his medicd trestment, asde from the fact thet
an injury occurred during thet time.

In fact, Capitd Region isthe only party in apostion to have identified the cause of Mr. Spears
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Hepatitis C, by testing its employees for the virus. However, when Mr. Spears was a patient & Capita
Region it was not testing for Hepatitis C (L.F. 163, 208-09). Cgpitd Region now atemptsto usethis
lack of testing, and lack of knowledge by dl parties as to the specific source of Mr. Spears Hepatitis
C, asashidd to recovery. An andagous principle gpplies to automobile law in Missouri, thet one
having aduty to lookout may not escgpe liahility by saying thet he or she did not ssewhat, if heor she

hed looked, he or she could have seen. McWilliamsv. Wright, 460 SW.2d 699 (Mo. 1970). This

fliesin the face of fundamentd faress, and underscores the need for adoption of the mgority rule.

Adopting the mgority goproach dlowing these expartsto tedtify is entirdy condstent with the
purpose of theresipsadoctrine. Missouri courts dlow a party to use the resipsaloquitur doctrinein a
medica negligence case where “the patient is unconscious during the course of an operation, and
recaives an injury to an unaffected portion of the body, one unconnected with the area of operation.”
Graham 854 SW.2d a 799. “The doctrine sarvesto ad the injured party who does not know and
cannot plead the specific cause of theinjury.” 1d. Here, Mr. Spears was unconscious during his
surgary, and further due to the fact thet the Hepetitis C virus cannot be identified by the senses, nether
Mr. Spears nor his experts are in a position to determine exactly how he contracted the Hepatitis C
viruswhile a Capitd Region.

Capitd Region will argue thet dlowing expertsto testify in support of aresipsaloquitur theory
of medicd mdpractice will “open the floodgates’ for litigation by effectively meking ahospitd srictly
lidble for any virus or diseese contracted by a patient while hospitdized. However, dlowing expert
testimony in support of aresipsa case herewill not “open the floodgates’ due to the neture of the

tranamission of the Hepatitis C virus. The trandfer of Hepatitis C requires blood-to-blood or tissue-to-
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tissue contact, adear deviation from the sandard of care as opposed to arborne pathogens which,
whilethey may proliferate in ahospitd seiting, are not trangmitted exdusivey through adevidion in the
gandard of care.

Caoitd Region will dso argue thet adopting the mgarity rule effectively shifts the burden of
proof to the defendant, reguiring the defendant to prove nonHnegligence. Howeve, this argument
misstatesthe law of resipsaloquitur in Missouri. To establish acase of resipsaloguitur in Missouri, the
plaintiff must show three dements, induding thet the occurrence reauliting ininjury ordinerily does not
heppen when due care is exercised by the party in contral. Graham 854 SW.2d at 799; M.ALl.
31.02(3) (2001). Pacing upon the plaintiff the burden of proving alack of due care by the defendant
effectively protects hospitd defendants.

The best argument for adopting the mgority ruleisthet it isfair, and the rule prohibiting expert
tesimony isnat. Prohibiting expert tesimony resarves resipsaloquitur only to the most obvious of
medica mapractice cases (Such as where agpongeisleft in the body during surgery), effectively barring
recovery to an entire dass of personsinjured during more complex medica procedures. Mr. Spears
has presanted evidence supporting each dement of hisresipsaloquitur theory, and spedificdly hes
produced the testimony of three expert withesses who have tedtified, to areasonable degree of medica
cartanty, that Mr. Spears contracted the Hepatitis C viruswhile apatient a Capitd Region asaresult
of Capitd Region’s breach of the dandard of care. Fundamentd fairmess supports dlowing thetrier of

fact to hear thistesimony.
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D. Conclusion

Capitd Region, asthe defendant party, is entitled to summery judgment if it can establish one of
thefalowing: (1) facts that negate any one of the dements of the plaintiff's cause of action; (2) thet the
plantiff, after an adequate period of discovery, has not been able to produce, and will not be ileto
produce, evidence sufficient to dlow thetrier of fact to find the existence of any one of the damant's
dements or (3) that thereis no genuine dispute as to the existence of each of the facts necessary to

support the movant's properly pleaded affirmative defense. ITT Commerdd Fnancev. Mid-Am.

Maine, 854 SW.2d 371, 381 (Mo. banc 1993); Rule 74.04(c)(3) (emphasisadded). Here, as
demondrated by the foregoing, if this Court adopts the mgority rule and permitsthetrid court to rey
upon evidence from Mr. Spears expert witnesses, then Mr. Spears has presented evidence supporting
each dement of hisresipsaloquitur daim. Thus if this Court adopts the mgority rule, Capitd Region
has not presented facts that negate any one dement of Mr. Spears resipsaloquitur case Further, if
this Court adopts the mgority rule, Mr. Spears has produced evidence sufficient to dlow thetrier of
fact to find the existence of each of the dements of aresipsaloquitur case® Capitd Region does not
rely upon an afirmative defense in its maotion for summeary judgment.  Thus if this Court adoptsthe

mgority rule, then summary judgment isimproper for Capitd Region.

2 Mr. Spears expert tesimony, at the very leadt, creates anissue of fact on each of theresipsa

loquitur dements; thereby defedting summary judgment. Lewisv. Show Creek, Inc., 6 SW.3d 388,

392 (Mo. App. 1999).
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THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR
RESPONDENT CAPITAL REGION MEDICAL CENTER (HEREINAFTER
“CAPITAL REGION") ONITSMOTION FOR SUMMARY JUDGMENT,
BECAUSE CAPITAL REGION FAILED TO ESTABLISH ARIGHT TO
JUDGMENT ASA MATTER OF LAW IN THAT DISALLOWING A REMEDY
TO MR. SPEARSVIOLATESTHE “OPEN COURTS’ PROVISION OF THE

MISSOURI CONSTITUTION, ARTICLE |, SECTION 14.

A. Standard of Review

An gppdlae court’ s sandard of review of asummary judgment isessantidly denovo. Lewisv.

Show Creek, Inc., 6 SW.3d 388, 392 (Mo. App. 1999). The gopdlate court reviewstherecord in

the light most favorable to the party againgt whom judgment waas entered and grants the non-moving
party the bendfit of dl reasonable inferencesfrom therecord. 1d. To be entitled to summary judgmert,
amovant must demondrate thet thereis no genuine disoute of maerid fact and that he or heisentitled

to judgment asamatter of law. 1d.; Rule 74.04(c)(3) (2001).

B. TheTrial Court’sJudgment Violatesthe“ Open Courts’ Provision of
the Missouri Constitution.

The Missouri Condtitution, Artide |, Section 14, provides

Thet the Courts of judtice shdl be open to every person, and certain remedly afforded to every

injury to person, property or character, and justice shdl be adminigtered without sde, denid, or
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Oday.
Artide |, Section 14 “prohibits any law thet arbitrarily or unreasonably barsindividuas or dasses of
individuals from accessing our courts in order to enforce recognized causes of action for persond
injury.” Kilmer v. Mun, 17 SW.3d 545, 549 (Mo. banc 2000). The “right of access’ meansthe right
to pursue in the Courts the causes of action the subgtantive law recognizes. |d. The open courts
provision does nat require Missouri Courts to adopt substantive law requiring recovery or relief not

presently provided for by exiging subgtantive lav. Powel v. American Motors Corp., 834 SW.2d

184, 191 (Mo. banc 1992).
Missouri courts generdly distinguish between satutes or rules that impose procedurd barsto
access, and gautes that change the common law by the dimination (or limitation of) a cause of action.

Adamsv. Children’'s Mercy Hosp., 832 SW.2d 898, 905 (Mo. banc 1992). Theformer are

impermissible the latter are avaid exerdse of alegidaive prerogetive. 1d.

Prohibiting expert tesimony in aresipsaloquitur case, and thereby effectivdy barring plaintiff’s
ability to recover despite amedicd defendant’ s negligence, creates aprocedurd bar to accessand
thereby dearly violates Artide |, Section 14 of the Missouri Conditution.

Disdlowing expert tesimony in acase such asthis creates a“ shell game” for defendants such
as Cgoitd Region. Thereisno way for Mr. Spears to submit a spedific negligence daim againg Capitd
Region, because thereis no way for him to know spedificaly how he contracted the Hepatitis C virus
Because of the complex nature of Heptitis C, induding the manner in which it is contracted, its
seroconverson process, and lack of common knowledge about it by jurors, Mr. Spears cannot recover
under resipsaloquitur without expert testimony. Artide |, Section 14 is designed to prevent precisdy
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thistype of shdl game, creeting open courts, and aremedy, for thisinjury.
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CONCLUSON

For the foregoing reasons, Appdlant Glen Spears respectfully requests that this Court reverse
thetrid court' s Judgment and remand this cause with indructions thet the trid court enter anew
Judgment in accordance with this Court’ s opinion, finding thet plaintiff Glen Spears has presented a
submissble case of resipsaloquitur, and further permitting Glen Spearsto presant expert testimony on
the fact that he has the Hepatitis C virus, that he acquired the Hepatitis C virus a Capitd Region
Medicd Center, that hospitd patients ordinarily do not acquire the Hepatitis C virus when the hospitd
and its employess use due care while in contral of the patient, thet the insrumentdities involved were
under the care and management of Capital Region, that Capitd Region possesses ether superior
knowledge or the means of obtaining information about the cause of Mr. Spears Hepatitis C, and that
his acquiring the Hepatitis C virus at Capita Region Medicad Center resulted from a deviaion from the
sandard of care by Capitd Region, and for such further rdlief as the Court deems just and proper in the
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