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JURISDICTIONAL STATEMENT

Respondent chdlengesthe jurisdiction of this Court asthis case does nat involve matters of generd
interest or importance. Further, Appdlants are not asking this court to reexamine any existing lav. Fndly,
since there was no opinion issued by the Court of Appeds, there is ho opinion which is contrary to a
previous decison of an appellate court of thisgtate. This case was trandeared to this Court pursuant to
Appdlants Mation to Trander pursuant to Rule 83.04. Rule 83.04 provides that a case may be
tranderred for any of the reasons spedified in Rule 83.02 or for the reason that the opinion filed is contrary
to aprevious decison of an gopdlate court of thisstate. None of the requirements of Rule 83.02 or 83.04
have been sified.

Respondent does not dispute any of the facts st forth in the Jurisdictiond Statement of Appellant

Wenddl Williams M.D.



STATEMENT OF FACTS

Decedent Mary Harvey was admitted to Deaconess Hospital on September 14, 1995, for dective
right knee replacement surgary. Tr. 256. She was admitted under the care of Defendant Eric Washington,
M.D., her orthopaedic surgeon. Mary Harvey died on October 21, 1995, asaresult of complicationsfrom
aneurdogicd injury she susained on October 1, 1995, from which she never recovered. Tr. 258, Plantiff
Willie Harvey theresfter filed this daim for wrongful desth againg gppdlants. L.F.12, 30.

Initidly, Mary Harvey was refarred to Defendant Washington by her Internigt, Cynthia Duges-
Blliott. Tr. 474. May Harvey had been tregted by her internist for rheumatoid arthritis for a period of
years Tr. 256. 1n 1992, thet condition hed caused her to have her left kneereplaced. Tr. 475. Then, in
1995, Mary Harvey wias eva uated by Defendant Washington, and he recommended thet she have her right
knee replaced aswdl. Tr. 481. Mary Harvey agreed, and the surgery was scheduled for September 14,
1995, a Deaconess Hospitd. Tr. 256.

In addition to her higory of rheumatoid arthritis Mary Harvey dso hed a higtory of recurrent
urinary tract infections, aswdl as chronic rend falure Tr. 256, 521. A pre-surgicd urindysswas done
on September 12, 1995, which showed the presence of bacteriain Mary Harvey's urine. Tr. 524.
However, the spedific type of becteriainfecting Mary Harvey' s urine was only identified by ancther urine
test (a culture) which was not performed until the day of surgery. Tr. 524. Defendant Washington knew
that he did nat know the resulits of thet urine culture prior to proceeding with surgery. Tr. 526. Depitethis
fact, Dr. Washington proceeded with the surgery on September 14, 1995, anyway.

Before surgery, Dr. Washington prescribed the antibiotic Ancef as a prophylaxis againg infection
during surgery. Tr. 484. After the surgery, Mary Havey's pre-surgicd urinary tract infection was
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discovered to be an e-cali infection. Tr. 484-5. Ancef is an effective antibiotic againgt an e-cali urinary
tract infection. But, when Ancef isnormaly given asaprophylaxis it is given for twenty-four to forty-eight
hours. Tr. 526. Dr. Washington extended Mary Harvey's Ancef prescription to Sx daysin order to treet
thee cdli urinary tract infection. Tr. 526. What Dr. Washington did not do, was order afollow-up pos-
surgicd urine culture to ensure that dl types of every bacteria had been eradicated from Mary Harvey's
urine. Tr. 527. And, the next urine culture was not performed until September 24, 1995. Tr. 527. That
urine culture yidded results which showed that Mary Harvey hed a pssudomonas urinary tract infection.
Tr. 270-1.

Additiondly, in the days falowing her surgery, Mary Harvey' skidney function begen to deteriorate
dramaticdly. Tr. 300. Kidney function is meesured by the levds of the chemicd serum crediininein the
blood. Tr. 259. On admisson, May Harvey's serum cregtinineleve was 3.7. Tr. 300. Only two days
|ater, her serum cregtinine level had dramaticdly risento 4.4. Tr. 300. On September 16, 1995, Mary
Harvey began to experience saizures, a known sde effect of worsening kidney function. Tr. 636. Dr.
Washington properly requested a consult from Defendant Taylor, aneurologig, to evduae Mary Harvey's
sazures Tr. 633-4. Defendant Taylor believed thet her saizures were of ametabalic origin. Tr. 635.
Defendant Taylor, however, did not prescribe any trestment for her kidneys, nor did she request
conaultation from akidney speddis. Defendant Taylor decided to trested Mary Harvey' s saizures hersdf,
by prescribing Dilantin. Tr. 606. May Harvey's serum cregtinine level was nat checked agan until
September 24, 1995. At that time her serum creetinine had risen even further to 6.8. Tr. 637. At that
time, Mary Harvey wasin acute and totd kidney falure

On September 24, 1995, Mary Harvey was discovered to have suffered afractured hip whilein
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the hogpitd. Tr. 501. No explandion asto how Mary Harvey fractured her hip was ever identified. Tr.
501. Defendant Washington was of the opinion thet Mary Harvey needed to undergo a totd hip
replacement for repar of her hip fracture. Tr. 504. Dr. Washington then requested a consult from
Defendant Williams, an interis and cardiologid, in order to obtain medica dearance for the hip
replacement surgery. Tr. 505. Dr. Washington dso requested a consuit from a nephrologist to make sure
that Mary Harvey' s kidney function was sufficient to undergo hip surgery. Tr. 505.

Upon examining Mary Harvey, Defendant Williams asked Defendant Washington to postpone the

hip replacement surgery based on his diagnoss of congedtive heart failure due to fluid overload. Tr. 657.

Defendant Williams prescribed the diuretic to flush the fluids out and treet what he believed to be afluid
overload. Tr. 669-670. At the sametime, the nephrologist diagnosed Mary Harvey asbeing in adete of
metabalic adidods dueto kidney falure, and the dso found thet she did not have aufficient fluidsto meintain
adequate kidney function and prescribed IV fluids Tr. 422-24.

Eventudly, Mary Harvey was given dearance for her hip replacement surgery which was
performed on September 26, 1995. Tr. 508. On September 27, 1995, Mary Harvey began to experience
sszuresagan. Tr. 258. Prior to thissurgery, arepeet urine culture had been paformed. That urine culture
yielded results which showed that Mary Harvey had a pseudomonas urinary tract infection. Tr. 270-1.
Mary Harvey had again been given Ancef as a prophylaxisfor her hip replacement surgery on September
24,1995, Tr. 508. However, Ancef will not treet a pseudomonas urinary trect infection. Tr. 528.

On September 28, 1995, the nephrologist notes the resullts of the Septermber 24, 1995 urine culture
and recommends achange in the antibiotic to Fortaz. Tr. 432. Fortaz is an antibiotic which would have
trested Mary Harvey' s pseudomonas urinary tract infection. However, the nephrologist’s advice is not
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followed until October 3, 1995, a which time Mary Harvey hed suffered a catastrophic brain injury and
wasnow inacoma. Tr. 277.

After October 1, 1995, it was too late to do anything to reverse the catastrophic effects of the
neurologicd injury suffered by the uncontrolled seizures. Tr. 303-4. May Harvey eventudly died from
thet condition. Tr. 257.

At trid, planiiff aleged and the jury found thet Defendants Washington and Willians were negligent
for falling to timdy prescribe an antibiotic which would treet a pssudomonas winary tract infection. Rlantiff
a0 dleged and the jury found that Defendant Taylor was negligent for faling to advocate for didyssto
address Mary Harvey’ sworsening kidney function. As dated before, Defendant Taylor was of the opinion
that Mary Harvey’ s seizures were the result of ametabolic process. Despite this knowledge, Defendant
Taylor did not address thisisaue with the nephrologist, nor did she communicate to him the urgent nesd to
begin didyssto sop the saizures

Additiondly, Plaintiff dleged and the jury found thet Defendant Taylor was negligent for failing to
precribe an antibiotic which would treat a pseudomonas urinary tract infection. 1t was undisputed thet
Mary Harvey was nat given an antibiotic which would treet a pseudomonas urinary tract until October 3,
1995. Tr. 277.

Defendants, a trid, denied that Mary Harvey was auffering from a urinary tract infection between
September 24, 1995, and October 3, 1995. Ther experts tedtified that the urine culture results of
September 24, 1995, indicated amere colonization of the pseudomonas bacteria, not an actud infection.
At thetime he was caring for Mary Harvey, Defendant Williams hed diagnosed Mary Harvey's condition

as apsaudomonas urinary tract infection, not acolonization. Tr. 697. Thisdiagnosswas dso mede by the
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nephrologist. Tr. 432.

Faintiff’s experts tedtified thet the defendants negligent failure to treat the pseudomonas urinary
tract infection, coupled with Mary Harvey’ sworsening kidney failure, combined to cause the neurdlogicd
event of October 1, 1995. It wasthat neurologicd event of October 1, 1995, which ultimately caused
Mary Harvey' s degth on October 24, 1995. Tr. 303-4.

Haintff’s orthopaedic surgery expert, Dr. lannacone, tedtified thet Defendant Washington breeched
the sandard of care by proceeding with the total knee replacement on September 14, 1995, when aurine
culture hed indicated that Mary Harvey was auffering from an active urinary tract infection. Tr. 403-4. Dr.
lannacone tedtified thet the infection needed to be eradicated prior to proceeding with the knee replacement
surgery. Tr. 404. Dr. lannacone testified that Dr. Washington breeched the sandard of care by not
ordering a pogt-surgica urine culture until September 24, 1995. Tr. 407. A follow-up urine culture was
necessary to determine whether the pre-surgicd urinary tract infection had been resolved. Dr. lannacone
further testified that Dr. Washington breeched the sandard of care by failing to prescribe an antibiatic which
would tregat a psesudomonas urinary tract infection. Tr. 405.

Plantiff aso presented expart testimony from Dr. David Coleman, an infectious diseese gpecidig.

Dr. Coemen tedtified that each of the defendants were negligent for failing to recognize the resuilts of the
September 24, 1995 urine culture and prescribe an antibiotic which would treat a pseudomonas urinary
tract infection. Tr. 295, 296, 299-300. Dr. Coleman dso tedtified thet the urinary tract infection, in the
presence of Mary Harvey'stotd rend falure, increased Mary Harvey' s metabalic load to such a point
where she waas experiending saizures, which led to brain damege, which ultimatdy led to her degth. Tr.

303-4.



Dr. Caemaen d <0 tedtified thet Defendant Taylor, individualy, was negligent for failing to advocate
for theinitigtion of didyssin light of the fact that she hed recognized that Mary Harvey' s seizureswere the
result of a metabolic process Tr. 321. Dr. Coleman'’s ultimate opinion was that had Mary Harvey's
urinary tract infection been tregted, and hed her totd rend failure been treeted, Mary Harvey would have
recovered, been discharged, and resumed her normd life. Tr. 323-4.

The case was submitted to the jury on January 30, 2001. On Jenuary 31, 2001, the jury returned
aveadic in favor of plaintiff and againg Defendants Washington, Taylor, and Williams. Thejury awarded
plaintiff $600,000 for past non-economic dameages and $600,000 for future non-economic dameages, for
atotd of $1,200,000. L.F. 196. In aseparate verdict form, the jury assessed each of the doctorsto be
33 9% at fault. L.F. 198. The Trid Court entered judgment on January 31, 2001. L.F. 199,

Each of the defendantsfiled mationsfor anew trid. Inhismation for new trid, Defendant Williams

dleged juror non-disdosure on the part of Juror LdlitaJones The Trid Court conducted ahearing on May
21, 2001. At thet hearing, Juror Jones testified about three automobile acadents which gaveriseto dams
An automohile acadent in 1998 in which her daughter wasinjured. (P. Tr. 8-14). An automobile accident
in1999 asareault of which shefiled adam for property damage againg her insurance company. (P. Tr.
17-19). Thethird was an automohbile accident in 1991 which, as aresult, Juror Joneswas sued. (P. Tr.
19-20).

The Court found thet there was no non-disdosure of the 1998 or 1999 automobile acadents and
thet the fallure to disdose the 1991 automohile accident was unintentiondl and non-prejudicia. L.F. 393.

Each of the defendants mations for judgment notwithstanding the verdict and mationsfor new trid were

denied on May 29, 2001. L.F. 393-4.
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POINTSRELIED ON

THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANTS MOTIONS
FOR DIRECTED VERDICT AND FOR JUDGMENT NOTWITHSTANDING THE
VERDICT BECAUSE PLAINTIFF ESTABLISHED THROUGH EXPERT
TESTIMONY THAT THE NEGLIGENCE OF DEFENDANTS DIRECTLY
CAUSED OR DIRECTLY CONTRIBUTED TO CAUSE MARY HARVEY'S
DEATH.

Callahan v. Cardinal Glennon Hosp., 863 SW.2d 852 (Mo. banc 1993).

M.A.l. 19.01

Seitzv. Lemay Bank and Trust Co., 959 SW.2d 458, 461 (Mo. 1998)

Cogginsv. Laclede Gas Co., 37 SW.3d 335, 339 (Mo.App.E.D. 2000).

Wright v. Barr, 62 SW.3d 509, 527 (Mo.App.E.D. 2001)

Barr v. Plastic Surgery Consultants, Ltd., 760 SW.2d 585, 590. (Mo.App.E.D. 1988)
Gaines V. Property Servicing Co., 276 SW.2d 169 (Mo. 1955)

THE TRIAL COURT DID NOT ERR IN SUBMITTING THE RESPECTIVE
VERDICT DIRECTORS AGAINST EACH DEFENDANT, BECAUSE: (1) THE
INSTRUCTION DID NOT ASSUME A DISPUTED FACT ASTHE INSTRUCTION
CONTAINED ONLY ONE DISPUTED FACT FOR THE JURY TO DECIDE, THE
INSTRUCTION CONTAINED NO LANGUAGE THAT NECESSITATED A
FINDING OF A DISPUTED FACT, AND THE INSTRUCTION WASMODIFIED

AT THE REQUEST OF DEFENDANTS, NEGATING ANY ARGUMENT OF
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ROVING COMMISSION, (2) THE “DIRECTLY CONTRIBUTED TO CAUSE”
MODIFICATION OF THE THIRD PARAGRAPH OF THE INSTRUCTION
CONFORMED TO THE EVIDENCE, AND (3) THE TERM “ADVOCATE” IN
DEFENDANT TAYLOR’'S VERDICT DIRECTOR WAS DEFINED BY DR.
COLEMAN, WASNOT AN UNUSUAL OR VAGUE TERM IN CONTEXT OF
THE EVIDENCE IN THE CASE AND WASNOT CONFUSING TO THE JURY.

Bledsoe v. Northside Supply & Development Co., 429 SW.2d 727 (Mo. App. 1968).

Brown v. Van Noy, 879 SW.2d 667, 673 (Mo. App. 1994).

Chrigler v. Holiday Valley, Inc., 580 SW.2d 309, 315 (Mo. App. 1979).

Gallaher-Smith-Feutz Realty, Inc. v. Circle Z Farm, Inc., 545 SW.2d 395 (Mo. App.
1976).

Kewanee Oil Company v. Remmert-Werner, Inc., 508 SW.2d 23, 26 (Mo. App. 1974).
Lashmet v. McQueary, 954 SW.2d (Mo. App. S. D. 1997)

Lasky v. Union Elec. Co., 936 SW.2d 797 (Mo. 1997).

Smith v. Kovac, 927 SW.2d 493, 498 (Mo .App. 1996)

Smith v. Wells, 31 SW.2d 1014, 1022 (Mo. 1930).

Soring v. Kansas City Area Transportation Authority, 873 SW.2d 224 (Mo. 1994).
Welch v. Hyatt, 578 SW.2d 905, 914 (Mo. banc 1979).

M.A.l. 19.01.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN OVERRULING

DEFENDANTS OBJECTION TO DR. COLEMAN'STRIAL TESTIMONY THAT
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THE FAILURE TO TREAT THE URINARY TRACT INFECTION AND RENAL
FAILURE CAUSED OR CONTRIBUTED TO CAUSE MARY HARVEY'SDEATH
BECAUSE DR. COLEMAN'S TRIAL TESTIMONY WAS CONSISTENT WITH
HISDEPOSITION TESTIMONY.

Blakev. Irwin, 913 SW.2d 923, 931-2 (Mo. App. W. D. 1996).

Callahan v. Cardinal Glennon Hosp., 863 SW.2d 852 (Mo. banc 1993).

Goodwin v. Farmers Elevator and Exchange, 933 SW.2d 926, 929
(Mo. App. E. D. 199).

King v. Copp Trucking, Inc., 853 SW.2d 304, 307 (Mo. App. 1993).

Oldaker v. Peters, 817 SW.2d 245, 250 (Mo. banc 1991).

THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANT TAYLOR'S
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT, BECAUSE
PLAINTIFF PRESENTED SUBSTANTIAL EVIDENCE THAT DEFENDANT
TAYLOR’S FAILURE TO ADVOCATE DIALYSS AND HER FAILURE TO
TREAT THE URINARY TRACT INFECTION BREACHED THE APPROPRIATE
STANDARD OF CARE.

Delisi v. &. Luke's Episcopal-Presbyterian Hospital, Inc., 701 SW.2d 170 (Mo. App.
1985).

THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANT TAYLOR'S
MOTION FOR JUDGMENT NOT WITHSTANDING THE VERDICT, AS

PLAINTIFF PRESENTED SUFFICIENT EVIDENCE THAT DEFENDANT
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VI

VII

TAYLOR'SFAILURE TO ADVOCATE DIALYSISCONTRIBUTED TO CAUSE
MARY HARVEY'SDEATH.

Cogginsv. Laclede Gas Co., 37 SW.3d 335, 338 (Mo. App. E. D. 2000).

Derrick v. Norton, 983 SW.2d 529, 532 (Mo. App. E. D. 1998).

Smith v. Quallen, 27 SW.3d 845, 848 (Mo. App. E. D. 2000).

THE TRIAL COURT DID NOT ERR IN ALLOWING PLAINTIFF TO USE
ARGUMENT EXHIBIT “B” DURING CLOSING ARGUMENT, AS SAID
DOCUMENT WAS MERELY USED AS A DEMONSTRATIVE AID TO
ELUCIDATE PLAINTIFFSARGUMENT.

Boese v. Love, 300 SW.2d 453 (Mo. 1957)

Friend v. Yokohama Tire Corp., 904 SW.2d 575 (Mo. App. S. D. 1995)

Robinson v. Empiregas Inc. of Hartville, 906 SW.2d 829, 838 (Mo. App. S. D. 1995)
THE TRIAL COURT DID NOT ERR IN DENYING APPELLANTS MOTIONS
FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR, IN THE
ALTERNATIVE, MOTION FOR NEW TRIAL, BECAUSE THE COURT DID NOT
ABUSE ITSDISCRETION IN DETERMINING THAT JUROR LOLITA JONES
FAILURE TO DISCLOSE A PRIOR LAWSUIT WAS UNINTENTIONAL AND
NOT PREJUDICIAL.

Banksv. Village Enterprises, Inc., 32 SW.3d 780, 786 (Mo. App. W. D. 2000)

Doylev. Kenedy Heating and Service, Inc., 33 SW.3d 199, 201
(Mo. App. W. D. 2000)
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VIl

Heinen v. Healthline Management, Inc., 982 SW.2d 244 (Mo. banc 1998)
Jackson v. Watson, 978 SW.2d 829, 832-37 (Mo. App. W. D. 1998)
Keltner v. K-Mart Corp., 42 SW.3d 716, 723 (Mo. App. E. D. 2001)
McHaffie v. Bunch, 891 SW.2d 822, 829 (Mo. banc 1995)

Redfield v. Beverly Health and Rehabilitation Services, Inc.,
42 SW.3d 703 (Mo. App. E. D. 2001)

Wingate by Carlislev. Lester E. Cox Medical Center,
853 SW.2d 912, 916 (Mo. banc 1994)

THE TRIAL COURT DID NOT ERR IN SUBMITTING INSTRUCTION NO. 10,
THE VERDICT DIRECTING INSTRUCTION AGAINST DEFENDANT TAYLOR
BECAUSE THAT INSTRUCTION WAS SUPPORTED BY THE EVIDENCE IN
THAT THERE WASSUBSTANTIAL EVIDENCE THAT DEFENDANT TAYLOR'S
FAILURE TO ADVOCATE FOR DIALYSSCAUSED MARY HARVEY'SDEATH,
AND THERE WAS SUBSTANTIAL EVIDENCE THAT DEFENDANT TAYLOR

WASNEGLIGENT ASTO DIALYSSAND THE URINARY TRACT INFECTION.
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ARGUMENT

I THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANTS MOTIONS

FOR DIRECTED VERDICT AND FOR JUDGMENT NOTWITHSTANDING THE

VERDICT BECAUSE PLAINTIFF ESTABLISHED THROUGH EXPERT

TESTIMONY THAT THE NEGLIGENCE OF DEFENDANTS DIRECTLY

CAUSED OR DIRECTLY CONTRIBUTED TO CAUSE MARY HARVEY’'S

DEATH.

1. Standard of Review

When reviewing atrid court’ sdenid of amoation for directed verdict or judgment notwithstending
the verdict this Court reviews the evidence and ressonable inferences therefrom in the light most favorable
tothejury'sverdict. Seitzv. Lemay Bank and Trust Co., 959 SW.2d 458, 461 (Mo. 1998). This
Court presumes that plantiff’ s evidenceis true and disregards defendants evidence which does not support
plantff'scasa Cogginsv. Laclede Gas Co., 37 SW.3d 335, 339 (Mo.App.E.D. 2000). “ThisCourt
will reverse thejury'sverdict for insufficient evidence only where thereis a‘ complete absence of probative
fact’ to support the jury'scondusion.” Seitz at 461. The evidence and reasonable inferences therefrom
in the light mogt favorable to the jury’s verdict in this case supports the finding that the negligence of
defendants directly contributed to cause the deeth of Mary Harvey.

2. Pantiff made a submissble case of “but for” causaion through the tesimony of thaer expeart

witness, David Coleman, M.D.

InCallahan v. Cardinal Glennon Hospital, 863 SW.2d 852 (Mo. 1993), thisCourt hed

that “but for” causation isrequired in dl cases except in the narrow category of “two fires’ cases In o
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holding, the Callahan Court gated “*But for’ isan aosolute minimum for causation because it is merdy
caudioninfact. Any atempt to find lighility absent actud causation is an atempt to connect the defendant
with aninjury or event thet the defendant hed nothing to do with.” Callahan at 862. Rlantiff’ sevidence
in this case dearly established a causd connection between the defendants negligent falure to treet Mary
Harvey' s urinary tract infection and her degth.  This evidence was esteblished through the tesimony of
plantiff’s expert, David Coleman, M.D.

Dr. Cdemen tedtified thet each of the defendants were negligent for failing to prescribe an antibictic
which would trest Mary Harvey' s pseudomonas urinary tract infection. (Tr. 295-296; 209-300). Dr.
Coleman went on to testify unequivocaly thet eech defendant’ s negligent failure to treat Mary Harvey's
urinary tract infection contributed to cause her deeth. (Tr. 315-318). When asked to explan why he
bdieved that the negligent fallure to treat the urinary tract infection contributed to cause Mary Harvey's
desth Dr. Coleman gave the following explanatory answer: “Because | bdieve the urinary tract infection
that Mrs. Harvey suffered from was an important cause in concert with her rend failure, her metabalic
problemsin leeding to the acute neurologic deterioration that was seen in the period from September 30"
and October 1% . (Tr. 316).

Doctor Coleman's testimony establishes a scenario where two conditions combine to cause the
ultimate outcome, naither condition being sufficient to causetheinjury by themsdves Thispaint was further
daified by the fallowing tesimony:

Question: Had Mary Harvey been provided with the trestment as
you suggested was necessary for the treatment of the

urinary tract infection and the trestment which you
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suggested was necessary  for the trestment of the kidney
falure if thet treetment had been provided to her in the
time frame that we talked about, in your opinion withina
ressonable degree of medicd catanty would Mary

Harvey have [dc] survived the hospitdization”?

Ansver: Yes But I'd liketo daify the answer ahit.

Quedtion: Sure.

Answer: That if she had been prescribed the gopropriate antibiotic
for the pseudomonasin her urine thet became known on
the 26" and if didysis hed been initiated on or before

September 297, | think she would have survived.

(Tr. 324-5).

Thetedimony of Dr. Coleman dearly establishes the causal connection between the negligence of
Oefendants and May Harvey’sdeth. It is only when we get caught up in the samantics of trying to express
atest for “but for” causation that this becomes unclear. Thisvery problem was addressad by this Court
in Callahan:

All of this discusson concerning the semantics of caustion is less
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important in Missouri then in modt juristictions because under MAI we do
not use the terms 1) “proximate cause,” 2) “but for causaion,” or 3)
“subdtantid factor” when indructing thejury. We merdy ingruct thejury
thet the defendant’ s conduct must “directly cause’ or “directly contribute

to causg’ plantiff’ sinjury.

Callahan at 863 (ating MAI 19.01 [1986 Revison| Verdict Directing Modification — Multiple Causes
of Damege).

Defendantsrdy upon Gaines v. Property Servicing Co., 276 SW.2d 169 (Mo. 1955), as
support for ther podtion. Once again, defendants are rdying upon samantics, not upon sound legdl palicy.
It should be noted that Gaines was decided prior to the adoption of M.A.I. 19.01, and prior to this
Court' sdecigonin Callahan. Aspointed out by the Callahan court, ssamantics are not as important
in Missouri because we do not indruct juries on “but for” causation or “proximate cause” Therefore, to
the extent that Gai nes prescribes atest for causation which is more gringent than MAI 19.01, it should
not apply to the present case,

Fantiff made a submissble case of “but for” causation because Dr. Coleman's tesimony
unequivocaly established that defendants conduct directly contributed to cause plantiff’s death.
Therefore, reviewing the evidence and the reesonddle inferences therefrom in the light mogt favorableto the
jury'sverdidt, disregarding any evidence to the contrary, the verdict of thejury in this case should be uphdld.

3. The tedimony of plantiff's caustion expat on cossexaminaion was not inherently sdf-

contradictory and, therefore, should not be considered in determining whether
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plaintiff made a submissible case.

Defendants argue thet Dr. Coleman gave tetimony on crass-examingion contradictory to his
tesimony on direct examingtion, rendering histestimony devoid of any probaivevadue In support thereof,
defendants argue that Dr. Coleman could nat tedtify within a reasonable degree of medicd cartainty what
the exact neurdlogicd event was thet led to Mary Harvey's degth and, therefore, it is illogicd and
contredictory for him to testify what causad that event. Defendants position isincorrect.

“Where evidence equdly supporting two incongstent and contradictory factud inferences asto
ultimate and determinative factsis oldly rdlied on to meke asubmissble case, thereisafalure of proof as
the case has not been removed from the tenuous state of speculaion, conjecture and surmise” Wright
v. Barr, 62 SW.3d 509, 527 (Mo.App.E.D. 2001) citing Hurlock v. Park Lane Medical Center,
Inc., 700 SW.2d 872 (Mo.App.W.D. 1985). However, awitness stestimony which is not inherently sdif-
contradictory must be consdered as awhole. Barr v. Plastic Surgery Consultants, Ltd., 760
SW.2d 585, 590. (Mo.App.E.D. 1988). Dr. Coleman’ stestimony regarding causation was nat inherently
sdf-contredictory and, when conddered as awhole, condtitutes subdtantia evidence of “but for” causation.

On direct examination, Dr. Coleman was asked his gpinion regarding the rdationship between the
untregted urinary tract infection, the untreated rend failure, and the neurological event which occurred on
September 30 into October 1

Quedtion: Can you describe for the jury what the rdaionship is
between those two conditions and the [dc] events of

September 30™ and October 197

20



Answer: Yes | bdieve tha Mrs Harvey was suffering from a
urinary tract infection in the period from the 24" at leest
through the 1% of October when her condition became

ireversble

The urinary tract infection in concert with her rend falure
created an accumulation of toxic substances that caused

her saizures.

Thet is with the combination of her urinary tract infection
and the catabalic gate that | talked about earlier in
oconcat with her fairly drametic impaired rend function,
thet caused her saizures which became much moreintense
and much more frequent over thet time period from the

27" through the late evening of the 1%.

| bdieveit wasin combinaion, the sazure adtivity and the
metabalic abnormdity, that caused the neurologic injury

from which the patient did not recover.

(Tr. 304-5). This tesimony dearly establishes Dr. Coleman’s opinion that the urinary tract infection
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increased the leve of toxinsin Mary Harvey' sblood. (Tr. 284-5). The acute rend failure affected her
ability to dear those toxins from her body. (Tr. 285-6). The high levd of toxins in her body caussd
sazureswhich progressvey got worse (Tr. 304-5). It wasthe combination of the saizure activity and her
high levd of toxinsin her blood which caused her brain damege from which she did not recover. (Tr. 304
5; 349).

In support of thar pogition that Dr. Coleman gave tesimony on cross-examination o contradictory
to histestimony on direct examination asto render hisdirect tesimony illogicd and devoid of any probative
vaue, defendants dite page 349 of the trid transcript. At page 349 of the trid transoript the following
discussion tekes place:

Quedtion: Okay. You sad, you desribed it assaneurologicd evert,
isthet right?

Answer: Yes.

Quedtion: And you can't - - can you point to a primary neurologic
injury here?

Answer: Anaomicdly, that's when the brain was imaged, there
waan't any evidence on theimaging sudy thet showed it.
But dearly on the dectroencephdogram and by dinicd

examination she hed bran injury.

(Tr. 349). Thistedimony isin no way contredictory to the opinions given by Dr. Coleman on direct

examingion. When asked what the neurdlogic injury was he tedifies that on EEG and by dinicd
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examingion she had abraninjury.

On the next pege of the trid transcript, Dr. Coleman further ducdidetes his opinion on whet the

neurologic event was thet led to Mary Harvey' s degth:

Quedtion:

Answe:

Quedtion:

Answe:

Quedtion:

Answe:

(Tr.350). Agan, Dr. Coleman further tedtifies that Mary Harvey’s neurologic event was brain damage
caused by the saizures, the dectrical activity normaly in the brain, and the toxins from the urinary tract

infection. Thistesimony does not contredict the gpinions given by Dr. Coleman on direct examingtion, in

My quedtion then, Doctor, isyou testified earlier that you
don't think it was a stroke that hgppened here, right?
Right.

If it wasn't astroke, then what wasiit?

Wil, the sazure adtivity that she hed thet was progressng
from the 27" to the 30" was becoming more intense
more frequent.

And seizurescaninjure[dc] thebrain. | bdieveit wasa
combingtion of the saizures, the dedtricd activity in the
brain and the toxins

So you bdlieve the seizures were a neurologic event?
No. | think the saizures played arale in dameging the

bran.

fadt, thistesimony further daifies histesimony direct examination.
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Defendants a0 dite passages from the cross-examination of Dr. Coleman wherein he was asked
if he could give an opinion within a reasonable degree of medicd cartanty whether Mary Harvey would
have sUffered the neurological event of September 30" had she been gjiven the gppropriate antibiotics. (TT.
371). Dr. Cdeman answvered: “No. For the sameresson | referred to earlier about the didyds | bieve
it wasacombination of causes” (Tr. 371). Thefollowing passage from Dr. Coleman’sdirect examingtion
illustrates why this testimony is not contradictory to his tesimony that the falure to treet the urinary tract
infection directly contributed to cause Mary Harvey' s degth:

Quedtion: Doctor, we taked about the urinary tract infection and the
rend failure and the events of October . Can we
separate out the issues and address each one separady
and talk about whet the outcome would have been if one
hed been tregted in the aosence of the other being
trested?

Answer: I’m not ableto do that. | can't take away one and say
this patient would have done anything different. | can't

pull one of the factors out and say ...

Question: Why can't you do that?
Answer: Because | think the two factors are connected. They
relate to one ancther. The urinary tract infection and the

rend failure together affected the toxicity on the brain.
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(Tr. 322).

Dr. Coeman's condgently tediified thet it was the combination of the untrested urinary tract
infection and the untregted rend failure that increased thelevd of toxinsin Mary Harvey’ sblood to the point
thet it causad sazures then brain damege, then ultimatdy her desth. Any dleged contradiction in his
testimony isexplained by the preceding passages from Dr. Coleman’ stestimony.

Since Dr. Coleman did not give tesimony on cross-examination contredictory to histetimony on
direct examination o asto render histestimony illogicd and devoid of any probative vaue, we must look
a plantiff's evidence to determine if asubmissble casewasmede. Flantiff’ s evidence dearly esablished
thet the negligence of defendants in failing to prescribe an antibiotic which would treat Mary Harvey's
urinary tract infection directly contributed to cause Mary Harvey's degth.  Dr. Coleman’'s tesimony
condtituted substantia evidence to Support the submisson of causation to thejury.

4, The evidence asto causdtion, in the light most favorable to the jury’ s verdict, condtitutes Subgtantid

evidence sufficent to support the submisson of causion to thejury.

Defendants argue thet in order to make a submissible case of “but for” causation, Dr. Coleman
would have needed to testify that “but for” the fallure to treet the urinary tract infection, Mary Harvey
would not have died. Defendants position is not supported by Callahan, MAI 19.01, nor logic.

As previoudy pointed out, the Callahan court held thet the ssmantics of a*“but for” test are not
important in Missouri because we do not submit the phrase “ but for causation” to thejury. Callahan at
863. Ingtead, we indruct on “directly caused” or “directly contributed to cause” In so holding, the
Callahan court recognized thet MAI 19.01 correctly submits legd and proximeate cause to the jury.

Pantiff’ s evidence dearly supports submisson of acase of causation because Dr. Coleman unequivocaly

25



tedtified that defendants negligent failure to treet the urinary tract infection directly contributed to cause
May Harvey’ sdeath. (Tr. 315-8).

Defendants argument thet plaintiff’ s evidence does not establish aprima facie case of “but for”
causdtion d0 ddfieslogic. Dr. Coeman deatly tedtified that Mary Harvey suffered an ultimatdy fatd brain
injury due to the accumulaion of toxic subslancesin her blood and thet had her urinary tract infection and
kidney failure been properly tregted, shewould havelived. To dlow the defendants to escape lighility due
to samanticsfliesin theface of logicin thiscase

Dr. Coemen d<0 tedified thet Defendant Taylor was negligent for not sufficiently advocating for
iniiating the didyds of May Harvey (Tr. 321), and thet such negligence when combined with the
defendants  negligent failure to treet the urinary tract infection contributed to cause Mary Harvey' s degth.

(Tr. 322). Thetwo conditions which combined to cause Mary Harvey' s degth are both conditions thet
the defendants in this lawsuit were negligent for faling to properly treet. “The ‘but for' causation test
operates only to diminate ligbility of a defendant who cannot meet this test because such defendant's
conduct was nat causal.” Callahan a 862. In thiscase, the conduct of both defendantswas causd. To
dlow Dr. Williams to escape ligbility would be to excuse a tortfessor whose conduct was causdly

connected to decedent’ s deeth. Such aresult ssemsunjugt and illogical.
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THE TRIAL COURT DID NOT ERR IN SUBMITTING THE RESPECTIVE
VERDICT DIRECTORS AGAINST EACH DEFENDANT, BECAUSE: (1) THE
INSTRUCTION DID NOT ASSUME A DISPUTED FACT ASTHE INSTRUCTION
CONTAINED ONLY ONE DISPUTED FACT FOR THE JURY TO DECIDE, THE
INSTRUCTION CONTAINED NO LANGUAGE THAT NECESSTATED A
FINDING OF A DISPUTED FACT, AND THE INSTRUCTION WASMODIFIED
AT THE REQUEST OF DEFENDANTS, NEGATING ANY ARGUMENT OF
ROVING COMMISSION, (2) THE “DIRECTLY CONTRIBUTED TO CAUSE”
MODIFICATION OF THE THIRD PARAGRAPH OF THE INSTRUCTION
CONFORMED TO THE EVIDENCE, AND (3) THE TERM “ADVOCATE” IN
DEFENDANT TAYLOR’S VERDICT DIRECTOR WAS DEFINED BY DR.
COLEMAN, WAS NOT AN UNUSUAL OR VAGUE TERM IN CONTEXT OF
THE EVIDENCE IN THE CASE AND WASNOT CONFUSING TO THE JURY.

1. Standard of Review.

The key to determining the suffidency of an indruction under atack for assuming factsis

whether, in its entirety, the indruction would tend to confuse the jury. Kewanee Oil Company v.
Remmert-Werner, Inc., 508 SW.2d 23, 26 (Mo. App. 1974). “Inresolving this, we assumethejury
was compassd of ordinaly intdligent laymen and should nat disgpprove of an indruction unlessadose
scrutiny thereof demondratesthat it is cdculaied to leed the jury to bdieve disputed facts are to be taken
as uncontroverted”. 1d. The court should view the indructions in context of dl of the fects of the case,

induding dosng arguments Welch v. Hyatt, 578 SW.2d 905, 914 (Mo. banc 1979). A question from
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ajury during ddiberations about a particular indruction does not taint the indruction. Smith v. Kovac,
927 S\W.2d 493, 498 (Mo. App. 1996).

2. The Veadict Directors Were Not Prgudiddly Erroneous Because They Did Not Assume

As True The Only Digputed Fact Contained In The Frs Paragraph As To Whether Mary

Havey Had A Urinary Tract Infection And Contained No L anquage \Which Necesstated

Such A Fnding.

At trid, therewas no digoute that the defendants failed to prescribed an antibiotic which would have
trested a pseudomonas urinary tract infection. Appdlants are correct that the issue of whether Mary
Harvey had apseudomonas urinary tract infection wias ariticdl to the determination of lidhility. Infadt, it was
the only digputed fact submitted in the first paragraph of each verdict director for the jury to decide.

The defendants defense a trid was that Mary Harvey never had a pssudomonas urinary tract
infection, and therefore, they could not be ligle for failing to presribe an antibiatic to treet an infection thet
never exidged. Defendants offered opinion tetimony that Mary Havey never suffered from a
pseudomonas urinary tract infection. (Tr. 782-783, 771, 779, 571-72, Tr. Vadl. 3, 61). On the other hand,
plantff offered expert tesimony showing that Mary Harvey did suffer from a pseudomonas urinary tract
infection. (Tr. 273).

During dosng arguments, plantiff’ s counsd medeit abundently deer that there was no dispute thet
aproper antibiotic was ever prescribed to Mary Harvey. (Tr.180-181). Counsd for dl parties Sressed
to the jury during dosng argument thet the question they were caled upon to answver was whether Mary
Harvey in fact had a pseudomonas urinary tract infection. (Tr. 209, 251, 256). In fact, Counsd for

Defendant Williams gated: “Now, to find againg Dr. Williams you mudt fird find thet during this period of
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time, from the 26™ to the 30™, that Mary Harvey hed a urinary tract infection. If she doesn't have it he
can't be negligent for not treating it.” (Tr. 251).
Theverdict director againg gppdlants indructed the jury asfalows
Your vardic mugt befor the plantiff and againg [defendant] if you bdieve
Hrd, [defendant] faled to prescribe Mary Harvey an antibiotic from
September 26, through September 30, 1995, which would trest Mary
Harvey’ s pseudomonas urinary tract infection, and
Sacond, defendant was thereby negligent, and
Third, such negligence directly caused or directly contributed to cause the
Oesth of Mary Harvey.

Thefird paragrgoh in eech verdict director contains only one disputed fact, which iswhether Mary
Harvey had apseudomonas urinary tract infection. Each of the defendants atorneysin dosng arguments
sressed that before they could find any of the defendantsligble, they first mugt find whether Mary Harvey
hed a pseudomonas urinary tract infection.

Additiondly, there is no language contained in the verdict director which requires the jury to find the
disouted fact astrue.

In Wel ch, plaintiff and defendant were involved an automobile accident in which defendant argued
that the plaintiff was making aleft-hand turn and failed to utilize his turn Sgnd, causng the defendant to
drike plaintiff’ svehidein therear. Welch, 578 SW.2d a 908. The comparative fault indruction sated:
“Frg, plantiff ...faled to Sgnd hisintention to turn.” Welch, 578 SW.2d a 909.

On goped, plantiff argued thet the indruction assumed the controverted fact as to whether plaintiff
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made aturn or intended to make aturn. Welch, 578 SW.2d a 913. Importantly, the plantiff did not
dispute that he falled use aturn Sgnd, rether, it was his defense that he did not turn and, therefore, there
was no need to 9gnd aturn. Welch, 578 SW.2d at 913.

In holding that the indruction did not assume a digputed fact, the Missouri Supreme Court Sated

thet, “In the total context of thiscase...”, the indtruction was not in error. Welch, 578 SW.2d at 914.

The Supreme Court dated: “The issue of whether there was a turn or not was made dear by the
atorneysin dosng arguments, and that the jury was not confused and could nat be confused as to the
indruction”. Welch, 578 SW.2d a 914. The Supreme Court recognized thet the “principd dispute’
was whether a left turn was mede, as plaintiff could not be ligble for faling to sgnd a turn thet never
occurred. Welch, 578 SW.2d at 914.

TheWelch caseisandogousto the presant case. The verdict directorsin part date [ Defendant]
faled to prescribe Mary Harvey an antibiotic from September 26, through September 30, 1995, which
would trest Mary Harvey' s pseudomonas urinary tract infection”. At trid, there was no dipute that the
defendantsfailed to prescribe an antibiotic which would have treted a pseudomonas urinary tract infection.

Rather, it was the defendants argument that a pseudomonas urinary tract infection never exided and,
therefore, they could nat be hed lidble for faling to treat the infection. In Welch, the plantiff did not
disoute that he falled to give a 9gnd but, rather, argued that he never turned or intended to turn, and,
therefore, he could not be ligble for falling to useaturn Sgndl.

Asin Welch, the “principd dispute’ in the presant case, whether there was a urinary tract
infection, was the only disputed fact contained in the contested paragrgph in question and was extengvdy

addressad by defendants counsd throughout trid and during dosing arlguments.
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In'Welch, the plaintiff-gopelant rdied on the Bledsoe v. Northside Supply & Devel opment
Co., 429 Sw.2d 727 (Mo. 1968), in arguing that the indruction assumed adisputed fact. In Bledsoe,
plantiff brought an action for persond injury sudtained in an arplane arash, and a contributory negligence
ingruction was given to thejury. Theindruction Sated that averdict should be returned for the defendart,
if the plantiff, “Failed to retract the landing gear of the airplane after it |eft the ground, thus decreasing the
ar spead and reducing the airworthiness of sad arplang’; “flew the arplanein too gegp adimbing dtitude
under the conditions then and there exiding, thus decreesing the arworthiness of said arplane” Bledsoe,
420 SW.2d at 731-732.

In Bledsoe, the gpopdlate court hdd thet the ingruction was erroneous because, “ They assumethat
the facts required to be found would have certain definite results..” The Supreme Court in Welch
didinguished Bledsoe on the bags that the indructionsin Bledsoe required the jury to accept one
controverted fact astrue by usng theword “thus’.

The gppdlantsdte Lasky v. Union Elec. Co., 936 SW.2d 797 (Mo. 1997) and Spring V.
Kansas City Area Transportation Authority, 873 SW.2d 224 (Mo. 1994) as support for thar
padition that involved anindruction assumed adisputed fact. Lasky and Spring are didinguishadle from
the present case.

In Lasky, plantiffswerefirefighters and palice officers who responded to an accddent invalving an
exploded trandformer. Lasky, 936 SW.2d a 798. Fantiffs dleged that the trandformer contained
polychlorinate biphenyls (“PCBS’) which caused them injury, and thet the defendart, the owner of the
trandormer, faled to warn them of the need to properly dean themsdvesin order to avaid injury from the

PCBs. Lasky, 936 SW.2d a 794. There was a disoute a trid as to whether or not each particular
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plantiff came into contact with the transformer and as to whether the owner knew about each contact or
should have known about each contact, which would have triggered a duty to warn. Lasky, 936 SW.2d
at 800.

Therefore, the necessry dements that the plaintiffs hed to prove were (1) whether plaintiffsin fact
had come into contact with the PCB's, (2) whether it is possble to develop skin rashes from a angle
expoaure to PCB’s, and (3) whether the owner knew or should have known that the plantiffs were
exposd to the PCB’ swhile responding to the accident. Lasky, 936 SW.2d at 801.

The veadict director indructed the jury to find for the plantiffs if it beieved the following
propostions.

Hrg, defendant knew or by usng ordinary care should have known that
plantiffs had come into contact with the codling fluid from defendant’s
trandormer, which contained polychlorinate biphenyls (‘PCB’S’), and
Saoond, defendant knew or by using ordinary care should have known the
plaintffs contact with the cooling fluid containing polychiorinete biphenyls
presented arisk of bodily harm.

In Lasky, the Missouri Supreme Court hed that the verdict director assumed a necessary fact
because the verdict director “ presented the knowledge dement to the jury but assumed the facts of which
defendant was dleged to have had knowledge” Lasky, 936 SW.2d a 801. The verdict director
contained two necessary dements, the knowledge dement and the disputed conduct eement, whether the
plantiffs actudly came into contact with the PCB’s. In order to find the knowledge dement, thet the

defendant knew or should have known, the jury necessarily must find that the disouted conduct, coming into
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contact with the PCB’s, occurred. Lasky, 936 SW.2d at 801.

Appdlant Washington, when liging the isues presanted in Lasky, leaves out the knowledge
dement, because Appdlant Washington recognizesthat the Lasky jury indruction contained two dements;
the disputed knowledge dement and the disputed conduct dement, and that in the present case thereis
only one disputed dement, the disputed conduct dement.

The Lasky court reied upon a previous Missouri Supreme Court decigon, Brown v. Van Noy,
879 SW.2d 667, 673 (Mo. App. 1994). In Brown, plaintff sued the owner of abar for injuries ustained
when hewas hit by anather men ingdethe bar. Brown, SW.2d a 673. Theissuesa trid were whether
(1) the assallant hed vident tendencies and (2) whether the owner knew or should of known of the
asallant’ sviolent tendencies. Brown, SW.2d & 673.

The verdict director reed asfallows “Defendant...knew or should have known [the assailant] was
a person with vidous tendendes likdy to inflict injury upon others..” The court hed that the verdict
director assumed a disputed fact because the indruction, “ Required the jury to make a determination on
the latter dement, while implying the former demeat.” Brown, SW.2d at 673.

Lasky and Brown are dearly diginguisheble from the presant case. Here, the verdict directors
contain only one disputed dement, whether aurinary tract infection was presant. In addition, the verdict
directors contain no languege that necessitates the finding of a disouted dement as was the case in
Bledsoe. Thereisno languege such as*knew or should have known™ which was presant in Lasky or the
word “thus’ which was present in Bledsoe.

Inaddition to Lasky, gopdlantsdte Spring v. Kansas City Area Transp. Auth., 873 SW.2d

224 (Mo. 1999) to support their propogtion that verdict directors improperly assumes a disputed fact.
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However, asin Lasky, Spring isdealy didinguishable from the present case

In Spring, plaintiff sued the defendant for injuries she susained when she fdl on abus operated
by the defendant. Spring, 873 SW.2d a 225. Rantiff dleged that the driver negligently operated the
bus when she had not reached a place of sefety onthe bus Spring, 873 SW.2d a 225. It was
undisputed that the plaintiff had not reeched her seet when the driver began to move and then suddenly hit
hisbrakes causng plantiff tofdl. Spring, 873 SW.2d a 226. However, therewas anissuefor thejury
to decide asto whether the plantiff reached areasonable place of sefety a thetime the driver Sarted the
bus even though shewas nat in her sest. Spring, 873 SW.2d a 226-227. The necessary dements that
the plantiff needed to prove were (1) whether the defendant driver garted the bus when the plaintiff hed
not reeched a place of sifety on the bus, (2) thet the defendant driver knew or by using the highest degree
of care should have known thet the plantiff hed not reeched aplace of sfety; (3) thet the defendant driver
was thereby negligent; and (4) that such negligence directly caused or contributed to cause damageto the
plantff. Spring, 873 SW.2d at 227.

Theverdict director Sated: “Hrg, [defendant] causad the bus to move forward and suddenly sop
when he knew or should have known that plaintiff hed not reeched aplace of safety inthebus..” Spring,
873 S\W.2d at 226.

The Supreme Court hdd that the indruction assumed whether the plaintiff wasin aplace of sfety.
Asin Lasky and Brown, the verdict director contained two disouted dements, the knowledge dement
and the disputed conduct dement. Spring, 873 SW.2d a 227. The jury by necessty mud find the
disputed conduct occurred once it determines the knowledge dement.

Lasky and Spring are diginguishable from the present case and gppdlant rdiance upon themiis
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inerror. Lasky and Spring contained two disputed dementsin the same paragraph and used language
that “reguired the jury to make a determination on the latter dement, whileimplying the former dement.”
Verdict Director Number 8 in the presant case contains only one disputed fact in the paragrgph and
contains no langueage that requires the finding of one dement.

In an effort to confuse the issue, the defendants argue that Snce the jury asked a question about the
ingruction thet the indruction must somehow be flaved. Defendants cite no cases which support the
proposition that ajury question provides evidence of aflawed indruction.

In Smith v. Kovac, 927 SW.2d 493 (Mo. App. 1996), defendant doctor argued on apped the
undefined phrase “ unnecessary hygterectomy” contained in the jury questions wias confusing and condituted
aroving commisson. Defendant argued the term needed to be defined and as further evidence of the
confuson, defendant argued thet ajury quedion regarding the indruction medeit confusng. Thejury asked
“if we determine the hyserectomy was unnecessary does that make him negligent?” Smith, 927 SW.2d
at 498.

The court held the indruction was not confusaing and asto the jury question dated the “jury’ squery
about subparagraph one, however, does nat taint the indruction.” Smith, 927 SW.2d a 498. The court
correctly pointed out thet “If thiswere the criterion, each question submitted by ajury about anindruction
would render theindruction erroneous” Smith, 927 SW.2d at 498.

Appdlantsimply thet the trid court judge erred by ingructing the jury to rereed the indructions
when she was presented with the question from the jury and “required the jury to render averdict basd
on aconfusng, erroneous and prgudicd verdict director.”  The court correctly directed the jury to the

indructions as the answver to the question was dearly given intheindructions  Indruction number 3 dated:
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“...This court does not mean to assume as true any fact in these indructions but leaves it to you to
determinewhat thefactsare” L. F. 173. By following the directions of thetrid judge and rereeding the
ingructions the jury would have found the answer to the quesion. “In the absence of exceptiond
drcumdances, gopdlate courts assume that a jury obeys a tral court’s directions and fallows its
indructions” Smith, 927 SW.2d at 498.

Findly, any dlegation of confusion by defendantsis negated by the fact thet they made changesto
the verdict director which they now dlege made the director confuang. Soedificdly, plantiff offered a
vedict director that dates “failed to prescribe an antibiotic which would tregt a pseudomonas urinary tract
infection.” At the request of defendants it was changed to: “would treet Mary Harvey’ s pssudomonas
infection.” Tr., Va. lll (p. 165). Itisplantiff’s pogtion that the verdict director as submitted was proper
asisdiscussed above. Howeve, if for any reason the Court findsit to be flawed, the defendants own
request and change causad any confuson. Therefore, this Court should not grant rdief for something that
the defendants caused.

3. The Modification Of Ingruction No. 12 By The MAI 19.01 “Contributed To Causs’ A

Vaiation Conformed With The Evidence, Complied With The Ingructions of MAI, And

Was Not Prgudicdly Erroneous

Defendants argue that plaintiff’ s decison to use the * contributed to causs’ maodification contained
in MAI 19.01 was not supported by the evidence and, therefore, the verdict director submitted by the
respondent was prgudicdly eroneous. Defendants acknowledge that MAI 19.01 gives the plaintiff the
discretion to determine which modification plaintiff wantsto submit to the jury.

Defendants again rely upon an agument of semantics Asis discussed extendvey above in this
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brief, Dr. Caeman, plantiff’s expert, tedified that both the falure to treet Mary Harvey's urinary tract
infection and thefalureto treet Mary Harvey' srend failure contributed to cause her degth. Whileit istrue
thet at times Dr. Coleman usad the word “combined”, the word choice of Dr. Coleman in no way limits
the discretion given to the plantiff by MAI 19.01. Thefact of the matter isthat Dr. Coleman tedlified thet
defendants negligence contributed to cause and combined to cause May Harvey' s degth.

Inan effort to further confuse the issue, defendants refer to ather hedlth problemsthat Mary Harvey
hed & thetime of her hogpitdization. Defendants correctly point out that no expert offered any tetimony
that these conditions contributed to cause Mary Harvey's death. Defendants date that Dr. Coleman’s
testimony was “spedficdly limited tesimony” and then go on to argue that because Dr. Coleman was
precisein histestimony thet the jury could not condder anything other than what Dr. Coleman tedlified to
a trid as contributing to cause Mary Harvey' s death. Defendants argument defieslogic. Dr. Coleman
tedtified again and again at trid that the untrested urinary tract infection and the untreated rend falure
contributed to cause Mary Harvey’ sdeath. Dr. Colemen tedlified extensvely about how the two conditions
interacted to cause the neurologica event which led to Mary Harvey' s death. Defendants argument that
Dr. Coeman’ stesimony was S0 Spedific and limited thet it thereby became confusing does not meke any
sne

Hnaly, defendants once again rdly upon ajury question in order to attack ajury indruction. There
were two quedtions submitted from the jury, and defendants have chdlenged both of thoseindructions In
bath cases, gopdlants are rdying upon thejury question itsdf as evidence thet the jury indruction must have
been confusng. Agan, Missouri courts have congstently held that a gquestion from the jury does not render

theindruction flaved. If quegtions from the jury would invaidate jury ingructions, it would be difficult if
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not impossibleto ever have ajury return averdict.

Themadification by MAI 19.01 soedificdly grants aplaintiff discretion asto which languege should
be submitted to thejury. Thereisno limitation of that discretion contained in MAI 19.01. The “directly
contributed to causg’ language was supported by Dr. Coleman’stestimony, and the fact thet ajury asks
aquestion does not render the indructions flawed.

4. The Trid Court Did Not Err In Submitting Ingtruction No. 10 As To Defendant Taylor,

Because Fantiff’ s Expert Defined And Explained What “ Advocae’ Required Appdlant

To Do, The Phrae“Faled To Advocate For Didyss’ Did Not Nead To Be Defined As

It Is Not Unusud Or Vague, And If Defendant Taylor Bdieved 1t Should Have Been

Defined, Defendant Should Have Offered An Indruction At Trid.

Defendant Taylor arguesin Paint 111 of her brief that the phrase contained in Indruction No. 10,
“Falled to advocate for didyds treetment for Mary Harvey' skidney falure...” was vague and broad and
condtituted aroving commission dueto thefact thet “advocate’ isan “impredseverl’. Further, Defendant
Taylor arguesthat the word “advocate’ inits“verb form isaraher unusud term”. It isargued thet Dr.
Cdeman did not define the word advocate and  thet it was nat dear to the jury in what manner Defendant
Taylor should have advocated for didyss

Dr. Cdeman dealy ddines wha he meant by advocating for didydss in his tesmony ad
goadficaly usad the term when destribing the conduct he bdieved to be necessary in order to conform with
the gppropriate Sandard of care.  Dr. Coleman tedtified:

Q Doctor, in your opinion within a reasonable degree of

medicd catanty, did Dr. Taylor's falure to tregt the
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efects of the worsening kidney function when combined
with the fallure of Dr. Taylor, Dr. Washington and Dr.
Williams to treat the urinary tract infection contribute to
cause Mary Harvey' s death?

A Y es with the caveat thet Dr. Taylor would not bethe one
todothedidyss Tha wasthe nephrologis.

Q But you're aiticd of Dr. Taylor with her care in that
regard, isthat correct?

A With regad to her nat in my opinion auffidently
advocating for initiating the didyssfor this patiert.

Q You bdieve that amounted to a breach of sandard of
cae?

A Yes

Q Falure to do tha when coupled with the collective
negligence of the fallure to treet the urinary tract infection
contributed to cause her desth, isthat correct?

A Yes

(Tr. 321-22).
Further, Dr. Coleman tetified that it was incumbent “upon aneurologigt to talk to a nephrologist

about indituting didys's when the neurologi bdievesthat the rend fallureis causing the petient' ssaizures’.
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(Tr.306). Dr. Coleman tedtified that Defendant Taylor was the best position of the doctorsto diagnose
the cause of Mary Harvey’ssaizures. (Tr. 383).

In addition, Defendant Taylor hersdf tedtified thet when seizures are caused by rend problemsitisboth a
neurologis’s and a nephrologis’ s problem and would require the atention of both doctors. (Tr. 647).
Defendant Taylor admitted that she knew Mary Harvey had a higory of chronic rend failure and was
expeiencing kidney insuffidency. (Tr. 636-637). Further, Defendant Taylor tedtified thet changesin
kidney function can cause saizures and admitted that as a neurologist tregting a patient with saizuresit is
important to diagnose and treat the cause of the saizures. (Tr1.637). Defendant Taylor bdieved that Mary
Harvey' s metabalic satus, (kidney insufficdency) was causng her saizures but admits she never discussed
the matter with the nephrologid. (Tr. 610, 627).

In Lashmet v. McQueary, 954 SW.2d 546 (Mo. App. 1997), plantiff brought a medica
mipractice case againd the physdan defendant basad upon the physdan’s negligence in failing to remove
awooden toothpick that had become stuck in the patient’ sfoot. Lashmet, 954 SW.2d a 548. At trid,
the jury was submitted an indruction which dated the phiysdan could be found to be negligent if the
physdan “failed to adequatdy inform and instruct the plaintiff of the foressesble risk of aretained toothpick
inplantiff'sfoot.” Lashmet, 954 SW.2d at 548.

After a plaintiff verdict, defendant filed a mation for new trid arguing that the jury indruction
condituted an improper roving commission in that the term “adequatdy informed and indruct” was not
defined and was ambiguous Thetrid granted defendant’ s motion and the gppellate court overturned the
trid court’ sorder granting anew trid. Lashmet, 954 SW.2d at 553.

The gppdlate court in reviewing the evidence noted thet the defendant acknowledged a trid that
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it would have been important for the plaintiff to understand the risk and consequences of having the
toothpick left in her foot, however, he could not recal having such a conversation with the plantiff.
Lashmet, 954 SW.2d & 550. In addition, the defendant testified thet he mede no attempt to contect the
plaintiff to inform her about the need for further mediical trestment and acknowledged thet it wasimportant
for the plaintiff to recave fallow-up trestment. Lashmet, 954 SW.2d a 551. Additiondly, the defendant
tedtified that it would have been important for the plaintiff to understand the course of trestment and the
potentid harm that can result from the toothpick being left in the plantiff’ sfoot. Lashmet, 954 SW.2d
at 551.
It was defendant’ s position thet the plantiff’ s expert had to define the disouted phrase for thejury.
However, the court found thet, “In the context of the evidence presented, the words “ adequatdly informed
and indruct” are not scentific words that expert testimony must defineto aid thejury.” Lashmet, 954
SW.2d a 553. The court found that the words were not ambiguous, confusing, and thet they are nat
infrequently usad. Lashmet, 954 SW.2d a 553. The court Sated:
“To a reasonable person on the jury, the words “falled to adequatdy
inform and indruct the plantiff of the foresseeble risk of a retaned
toothpick in plaintiff’s foot” when gpplied to the evidence in this case,
denotes ameaning of whether defendant mede plantiff sufficently avare
of the risk of her having a retained foreign object in her foot and the

necessity of recaving further medicd trestment for it.”

Lashmet, 954 SW.2d at 553.
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Fndly, the court noted that Rule 70.02(b) of the Missouri Rules dates that when there is no
goplicale MAL, any indruction shdl be“smple, brief, impartid, free from argument, and shdl not submit
to thejury or require findings of detalled evidentiary facts’. Lashmet, 954 SW.2d a 550. The court
indicated that to hypothesize the detalls of the evidence rdlating to the ingruction in Lashmet would be
precisely what Rule 70.02 condemned . Lashmet, 954 SW.2d at 553.

In the present case, Dr. Coleman tedtified as to what he believed Defendant Taylor should have
done, namdy taked with the nephrologist about the need for didydsin order to control Mary Harvey's
sazures Dr. Coeman'stestimony outlines the spedific behavior thet he believes Defendant Taylor should
have undertaken in order to comply with the gppropriate dandard of care.  In fact, Defendant Taylor's
own testimony sets out what the gppropriate Sandard of care iswhen tregting a patient with rend falure
who isexpaiendng sszures

Therefore, Dr. Coleman did define what he meant by “advocae’ in histesimony. Evenif itis
argued that Dr. Coleman did not define the word “ advocate’, the word “advocate’ in the context of the
evidence presanted a trid isnot “ A stentific word that expert tetimony must define to ad the jury.”
Lashmet, 954 SW.2d a 553. Asin Lashmet, Defendant Taylor tedified thet as a neurdlogidt it is
important for her to diagnose and treat the cause of saizures, that kidney insuffidency can cause sazures,
and that dhe bdieved that Mary Harvey' s saizures were in fact being caused by her kidney insuffidency.
Thetesimony of Defendant Taylor hersdf and the tetimony of Dr. Coleman provide the context for the
jury to understand what conduct they must decide was negligent.

Fndly, Defendant Taylor made no request thet the court define the term “advocate’, nor did

Defendant Taylor offer an indruction defining theterm “advocate’. If Defendant Taylor bdieved theterm
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nesded definition, it could and should have offered an indruction “defining the term”.  Chrisler v.
Holiday Valley, Inc., 580 SW.2d 309, 315 (Mo. App. 1979). Smith v. Wells, 31 SW.2d 1014,
1022 (Mo. 1930). Gallaher-Smith-Feutz Realty, Inc. v. Circle Z Farm, Inc., 545 SW.2d 395
(Mo. App. 1976).

Appdlant had every gpportunity to offer an indruction defining the term “advocate’, however, no
such indruction was offered. Appdlant should not be dlowed to now use histrid drategy of not defining

“advocae’ in the jury indructions as abassfor overturning the jury verdict after an eight-day trid.



[l THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN OVERRULING
APPELLANTS OBJECTIONSTO DR. COLEMAN'STRIAL TESTIMONY THAT
THE FAILURE TO TREAT THE URINARY TRACT INFECTION CAUSED OR
CONTRIBUTED TO CAUSE MARY HARVEY’'S DEATH BECAUSE DR.
COLEMAN' SDEPOSTION TESTIMONY WASCONS STENT WITH HISTRIAL
TESTIMONY AND DID NOT REPRESENT A SUBSTANTIAL MATERIAL
CHANGE IN HISOPINION.

1. Standard Of Review.

“The deagon of thetrid court asto the admisshility of evidenceis accorded subgtantia deference
on goped and will not be disurbed unless the trid court hes abused discretion.” King v. Copp
Trucking, Inc., 853 SW.2d 304, 307 (Mo. App. 1993), (citing Oldaker v. Peters, 817 SW.2d
245, 250 (Mo. banc 1991)).

A trid judgeis vested with subgtantid discretion in the admission of expert tedimony. Goodwin
v. Farmers Elevator and Exchange, 933 SW.2d 926, 929 (Mo. App. E. D. 1996). “Appdlae
ocourtswill only convict thetrid court of abuse of thet broed discretion when the record is dear thet the trid
court's action was arbitrary and so unreasonable as to shock the sense of judtice and indicate alack of
caeful condderation.” Blakev. Irwin, 913 SW.2d 923, 931-2 (Mo. App. W. D. 1996).

2. Dr. Coleman Testified At Trial Consistent With His Deposition Testimony,

And The Trial Court Properly Denied Appellants Objections To His

Testimony.
Defendants argue thet thetrid court should have barred Dr. Colemen from tedtifying & trid thet
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the fallure to treat both the urinary tract infection and rend fallure contributed to cause the neurologica
event of September 30™ to October 1% because the testimony was a substantiadl materid changein Dr.
Coleman’ s deposition testimony.

Soedificaly, Defendant Washington assarts thet “ Dr. Coleman never tetified thet, to aressondble
degree of medica ceartainty, Defendant Washington's failure to treat an adleged urinary tract infection
contributed to cause Mary Harvey' sdegth.”  In addition, Defendant Williams assarts that Dr. Coleman
tedtified & trid “for the fird time”  thet Defendant Williams' failure to treat the urinary tract infection,
combined with the rend fallure, causad the neurological event which leed to Ms. Harvey' s degth.

Dr. Coleman’s depostion tetimony was condsent with histrid tesimony, and thetrid court did
nat ar in denying gppdlants oyjectionsto histestimony. Defendants rdy upon sngle santences taken from
extendve ansvesin two long and complex depogtionsin thar effort to exdude Dr. Coleman’ stetimony.

Defendants gpparent confuson asto Dr. Coleman’ s depogtion testimony is caused by the defendants
falureto properly formulatethe“but for” test in thar questions at the depodtion. When Dr. Coeman was
asked the correct “but for” question, he answered the same way in both his depogition and & trid.

When asked the improper “but for” questions, Dr. Coleman repeatedly tedtified a his depogtion
that he could not Sate an opinion that hed the urinary tract infection been tregted alone or hed therend
infection been trested alone that Mary Harvey would not have survived. Rather, Dr. Coleman tedtified
that the combination of the two negligent acts acting together contributed to cause Mary Harvey' s degth.

L.F. 231 (p. 78), 232 (p. 9-10), 236-257 (p. 28-31), 238-239 (p. 33-38), 259 (p. 108-119). It was
Dr. Caeman's opinion a his depodtion thet the combination of untreated rend failure and an untrested

urinary tract infection combined together contributed to cause Mary Harvey' s degth.
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Defendants incorrectly assart that Dr. Coleman’s deposition tesimony that he cannot Sate based
upon areasonable degree of medicd cartainty that hed the urinary tract infection alone been treated that
Mary Harvey would not have died isincongsent with histrid tesimony that hed both the rend failure and
urinary tract infection been properly trested that Mary Harvey would havelived. Asis discussed in Point
| of the Brief, when two joint tortfeasors  negligent acts combine to cause aninjury each can belidble even
though thair negligent acts done would have been insufficent to cause the injury. Defendants rdy upon
questions that improperly pose the “but for” test to exdude answers to questions that properly pose the
Callahan “but for” ted.

Dr. Coeman’stesimony a trid in no way contradicted his depostion testimony. Dr. Coleman
tedtified at trid thet it was acombination of the factors thet contributed to cause Mary Harvey' sdegth. Dr.
Coleman dearly tedtified, both & his depodition and & trid, that had Mary Harvey' srend fallure and urinary
tract infection both been treated, that shewould have survived. Tr. 323-324. L.F. 236-237 (28-29).

Soedificaly, a hisdeposition Dr. Coleman tedtified that he was unable to give opinions as to
what the outcome would have been had only the rend failure been treeted properly or hed only the urinary
tract infection been trested properly:

Q S0 you are going to tdl methat if | take any one of the
factors out, the others might dill have led to her demise,
or is there one of the factors and criticiams that you
rendered before thet dl by itsalf —

A Wi, maybewe haveto go through eech oneindividudly.

But | jugt want to be dear that | think there were saverd
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L.F.Val. 231 (p. 7-8).

Q

processess that interacted that caused her illness to
progress, ultimetdy leading to her degth. | haveavery
difficult timetaking one of those out and then
answering the question that you are posing;
that is, in theabsence of that factor, would she

havelived?...

Okay. You had d0 sad tha you would not be saying that
trestment of a urinary tract infection alone would have been
enough to mogt probably cause her to live versus die dosent the
other interventions that you hed taked about. Do you ill hold to

thet opinion?

Yes | don't bdievethat | can pull out the urinary —the bendfits
that it would have accrued to her by treating the urinary tract
infection, given dl the other things that happened to her, and sy
yes she would have died, or no, she wouldn't have died if thet
hed been done. So I'm not adle honedtly to pull that Sngle
process out of this case and give you an informed opinion about
what would have happened with her, because there istoo much

Interconnection between dl that was going on with her. Shewas
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too Sck.

L.F. 239 (p. 9-10).
When asked & his depogtion if the urinary tract infection and the rend falure had both been
treasted would Mary Harvey have lived Dr. Coleman tedified asfollows
Q Soif the urinary tract infection was deared firgt, then she hed the
knee operaion, and assume for my quedion thet everything dse
that happened to her Hill hgppened —in terms of whatever blood
losswe are deding with, in terms of whetever kidney falure: And
assumeto the same degree — in other words et sjust assume for
my quedtion thet the urinary tract infection didn’t play abig part in
causng her degreerend failure, elotera. Al right? And that but
everything dse sequenced after that in the way thet it did for her.
But she got the kind of diagnosis and treatment that
you believe she should have gotten; they find a blood
problem and they give her blood cdls, and they do whetever it
takes, whether that's didyds or whatever, to try to treat her
kidney fallure, and o forth. What do you bdieve would have
been her life expectancy?
MR. FRANK: Are you asking him whether she would have

survived the hospitalization®?



MR.BALDWIN: Yes And,if o, what is her life expectancy?
A | have an eeder time with the former then the latter. | believe

shewould have survived.

L.F. 236-237 (p. 28-29).

Further, Dr. Coleman tetified that bath the urinary tract infection and the rend failure contributed
to cause May Harvey' s neuralogica dedine which eventudly causad her degth. Dr. Colemen tetified &
hisdeposition asfdlows

Q | tekeit from what you aretdling methet other then whet you have
been adle to do aout my hypatheticd in removing the hip surgary,
that dl the re of this conundrum, or whatever it is, isinterlocked,
and removing any one of those hypoatheticdly is not going to be
something you can logicaly useto predict asamodd of outcome?
Y ou are sureyou nesd dll of them to combine, and you can't say
how it would have behaved in the absence of one of them?

A That's correct.

Q Sothat | get rid of the pronouns, especidly snceit' sbeen ayear
snce your depodtion, what are the “thems’? Wha are the
different factors thet are going on that you believe come together
to causethis problem?

A W, thefird isthe urinary tract infection.
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Q

A

Right.
Second is her rend falure... .

L.F. 233-234 (p.16-17).

Q

Now, with regard to that criticiam that she should have been darted on a
different antibiatic, specifically Ceftezicine onthe 26", how does tht play
into this event thet you say she had on the 30" to the 1%? Can you state
to a reasonable degree of medicd certainty that the failure to make that
changein antibiaticsis somehow rdaed or caused or contributed to cause
the event which she hed on the 30" gaing into the 157

| believe it contributed to her dediine on the 30" and the 1.

Wha | can't say, as | mentioned ealier, is tha if gopropriate
antibioticshed been instituted on the 26", thet shewouid not have

hed the complication and goneonto die | can't ssparate thet out

from dl the other problemsthat hewas having. But spedificaly

the way that the urinary - the untrested urinary tract infection was
contributing to her dedine was in severd ways One, it was
adding to the catabalic load in this patient, and that, in the setting

of acute rend failure, worsens the complications of acute rend

falure. Sncel bdievethat one of the complications of the acute

rend fallure were her saizures and neurologic problems it would

contribute to that. Second, it is possible - not probable, but it's
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possible - that the event that she had on the 30" into the 1% was
asgptic evat; thet is, it was a manifedtation of this urinary tract
infection. Thereis evidence for and againg thet passibility, and |
don't think it risesto the levd of morelikely than not, but | think

it'svery possble.

BY MS REITZ:

Q

Thenyou dso talked about the catabadlic load increesing - the UTI
increasing the catabalic load, which increased the rend failure
Could you tdl me how thet would rdateto the event you fed she
hed on the 30" and 1°7

Wi, jud to date it may be alittle differently: that the catabolic
load increases the need for the kidneys to dear toxins. The
caabolic load is another way of saying that toxins are beng
generated, and the kidney’s important in dearing those. If you
have a Stuation where those toxins are building up and they ae
afecting the nervous sysem, that if you deveop ancther process
concomitantly that increases the buildup of thosetoxins then, ina
way, that further exacerbate the effects of the rend fallure on the
neurologic sygeminthiscase Okay?

And you fed that what was increasing the catabaolic load wasin

pat dueto the UTI?
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A In part, yes.

L.F. 256-257 (p. 108-110).

Dr. Cdeman dealy tediified & his dgpostion asto how the untregted rend failure and the untrested
urinary tract infection interacted to cause the neurologicd event which led to Mary Harvey’ s degth. The
testimony dearly contradicts Defendant Washington' s assertion thet Dr. Coleman never tetified thet the
“urinary tract infection contributed to cause May Havey's degth.”  In fact, Dr. Colemen tedtified
extengvey asto the exact medicd process that takes place as aresult of the untreated infection.

Smilaly, the tetimony dearly contradicts Defendant Williams' assartion thet Dr. Colemen tetified
for the“firg time’ & trid thet the urinary tract infection and rend falure combined to cause May Harvey's
neurologica event which leed to her degth.

Defendants dite excerpts from Dr. Coleman’s deposition tesimony as evidence of incondsent
tesimony a trid. Specificaly, Defendant Williams argues that Dr. Coleman tedtified a his deposition thet
he could not sate with areasonable degree of medicd certainty that any fallure to treat the dleged urinary
tract infection caused the neurologicd event of September 30™, to October 1%, and ditesin support of that
assation L.F. 257 (P. 109). However, Defendant Williamsfailsto dite the question and answer prior to
the excerpt he rdies upon:

Q ...Can you gate to areasonable degree of medicd certainty that,
thefalureto mekethet changein antibiatics issomehow isrdated
or caused or contributed to cause the event which she hed onthe

30", going into the 17
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A | believeit contributed to her dedine on the 30", and the 1°.
Wha | can't say, as | mentioned ealier, is tha if gopropriate
antibiotics hed bean instituted on the 26", thet shewould not have
hed the complication and goneonto die, | can't separate that out
from dl of the other problems that she was having. But,
specifically, the way that the urinary - the untreated
urinary tract infection was contributing to her
declinewasin several ways. One, it wasaddingtothe
catabolic load in this patient, and that, in the setting
of acute renal failure, worsens the complications of
acute renal failure. Since |l believe that one of the
complicationsof acuterenal failurewereher seizures
and neurological problems, it would contribute to

that...”

L.F. 256-257 (p. 108-109).
The quetion and ansiver Defendant Williams rdlies upon immediady followed the above tetimony:
Q So, with regard to the subject event, you can't date to a
reesonable degree of medicd cartanty that thet’ s[tregting urinary
tract infection] what caused the neurologicd event?

A Thet's correct.



L.F. 257 (p.109).

Therdevant question dted by Defendant Williams asksif the urinary tract infection al one caused
the neurologicd event. Dr. Coleman was not asked in that particular question to assume thet Mrs Harvey's
rend condition was properly tregted as outlined by Dr. Coleman and that if her urinary tract infection hed
been properly treeted asto whether the neuradlogica event would not have occurred bassd on aressoneble
degree of medicd certainty. Dr. Coleman was only asked if the urinary tract infection done causad the
neurologica event, and he repeatedly tedlified that it was a combingtion of events that causad the
neurologica event.

In addition, Defendant Williams ditesto Dr. Coleman' stestimony that the prindipa cause of Mary
Harvey' s desth was the rather acute neurolagjical deterioration on September 30" and October 1 thet led
to Mary Harvey's degth and that, “ Exactly what caused that event, | don't know.” L.F. 259 (p. 118).

At trid, Defendant Williams atorney attempted to impeach Dr. Coleman usng the dited depostion
tetimony. (Tr. Vdl. I, 372-373). However, when asked to explain by plantiff's counsd why his
depadition tesimony was condgent with histrid tetimony, and not incondgent as Defendant Williams
argues, Dr. Coleman dated asfollows

Q I'd like to show you that again and have you look a that
document, page 118, which answver goes over to 119.
Is there anything dse in thet answer that you would like to reed
which you fed would explan your answer given there?

A Yeh Brdly.



Q Okay.

A Theend of thefird paragraph where | say, “ Exactly what causd
that event” — and that’ s referring to the deterioration on the 30"
andthe 1 —*1 don’'t know.”

And what | meant by that was | could not identify a Sngle event
that would have explained what happened to her whichiswhat |
tedtified to here today.

And | go onin that response and dsawhere in the depogtion to

sy that —let me read here for amoment. It'sbeen along day.

| think it's dear that she had some evidence of infection as a
contributing factor.
And | think dsawhere—it' snot in thisregponse— but | talk about

the combination of factors. | can't find it quickly in thet passage

(Tr. V. I, 376-379).

Defendants use these passages from Dr. Coleman’ s depasition to argue that Dr. Coleman should
not have been dlowed to tedify a trid thet the combination of rend fallure and an untreated urinary tract
infection contributed to cause her degth. However, as is discussed aoove in this brief, gopdlants are
confused over the proper “but for” test in cases where there are two contributing negligent acts, eech of

which in and of themsdveswould be insuffident to causetheinjury.



Dr. Coemantedified a trial asfolows

Q Doctor, in your opinion with a reasonable degree of medica
catanty, had Mary Harvey been provided with the care thet you
fed she should have been provided with for the urinary tract
infection as described previoudy, and if she had been provided
with the care for kidney fallure as you described eatlier, in your
opinion, within a reasonable degree of medica cartainty, would
she havelived?

A Yes...

(Tr. 323-324).
At trid, Defendant Williams atorney asked the fallowing questionsin an attempt to impeach Dr.
Coleman with his depogtion tetimony:
Q Doctor, as your deposition where you were svorn under oath |

asked you this question:

Q “But you can't Sate to areasonable degree of medicd cartainty thet if he’ —and
| was referring to Dr. Williams — “had done what you are suggesting he should
have, the patient’ s outcome would have been different?’

You answvered: “That’sright. | am not Sating that.”
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Q “And you can't date that?”’

A Right.
Answer: “| cannot make thet Satement.”
Right.
Answer: “| cannot meke thet Satement.”
Right. | said that.

Do you remember giving those ansvers?

> O » O » O

Yes And| think that' swhet | sad today [at trid].

(Tr.Val. I, 372-373).

In the atempt to impeach, Dr. Coleman assarted correctly thet his trid testimony was not
inconggtent with his depogition tesimony thet he cannat predict the outcome by teking one negligent act out
of the picture without assuming thet the ather negligent act was not present.

Dr. Coeman’s depasition tetimony was condsent with histrid testimony, and the trid court did
not ar in denying defendants abjections to exdude histesimony. Defendants rdy upon Sngle sentences
teken from extensve ansversin two long and complex depostionsin ther effort to exdude Dr. Coeman's
depogition tesimony. Many of the problems arise because @ Dr. Coleman’s depostion defendants
guestions conagtently failed to properly formulate the “but for” test. When Dr. Coleman was asked the
correct “but for” question, he answered it the same way in both his deposition and &t trid.

Dr. Coleman repeetedly tetified a his deposition thet he could not Sate an opinion that had the
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urinary tract infection been trested done and/or had the rend failure been tregted done that Mary Harvey
would nat have died. However, Dr. Coleman repestedly testified that the combingtion of the two negligent
acts acting together contributed to cause Mary Harvey's degth. It was Dr. Coleman’s opinion & his
depogtion that the combination of untrested rend fallure and an untrested urinary tract infection which
together causad Mary Harvey' sdeath. Dr. Coleman’ stestimony at trid did not contradict his deposition
tesimony. Dr. Coeman tedtified at trid thet it was acombination of the factorsthat contributed to the cause
of Mary Harvey’sdegth. Dr. Coleman dearly tedtified, both at his deposition and & trid, thet hed Mary
Harvey'srend fallure and urinary tract infection both been treated, that she would have survived.

Even assuming Dr. Colemen offered different trid tetimony from his deposition tesimony (which
plaintiff denies), this court should ill uphald the trid court'sruling. “Tesimony, even when phrased inthe
form of an opinion, that interprets or supports opinions contained in depogitionsis not improper.” Blake,
913 SW.2d at 931-2.

The Blake Court hdd: In the context of the entire case and the ret of plantiff's expert's
testimony, dlowing plantiff’s expert to testify cartainly was nat o arbitrary and unreasonable as to shock
the sense of judice or indicate alack of careful condderation by thetrid court. It was, therefore, not an
abuse of thetrid court' sdiscretion to dlow thetesimony. Blake, 913 SW.2d & 932. Anditissmilaly

not an abuse of thetrid court’ s discretion in this case.



IV THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANT TAYLOR'S
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT, BECAUSE
PLAINTIFF PRESENTED SUBSTANTIAL EVIDENCE THAT DEFENDANT
TAYLOR' SFAILURE TO ADVOCATE FOR DIALYS SAND HER FAILURE TO
TREAT THE URINARY TRACT INFECTION BREACHED THE APPROPRIATE
STANDARD OF CARE.

1. Pantiff Presented Subgtantid Evidence As To Wha Condituted The Appropriate

Standard Of Care And How Appd lant Breeched That Sandard Of Care.

Defendat Taylor argues that the trid court ered in denying her Mation for Judgment
Notwithstanding the Verdict because Dr. Coleman failed to tedtified as to whet the gandard of care was
for the defendant. Defendant Taylor argues thet the gandard of care was “left completdly in the redm of
conjecture and speculation”.

The court correctly denied Defendant Taylor's mation because Dr. Coleman tedlified asto the
specific conduct that condtituted the gppropriate Sandard of care and how Defendant Taylor breeched the
dandard of care. In addition, Defendant Taylor hersdf testified asto whet the gppropriate Sandard of care
wasfor aneurologi in tregting a patient, such as May Harvey.

In support of her position, defendant sdects only one ansver from thetrid transcript. However,
a trid, Dr. Coleman further tedtified:

“My aitidsm with Dr. Taylor isin her notesin this case during that time period she indicates thet

the sHzures the patient is having are of ametabadlic origin in reference to the rend falure, and that the rend

falure wasinareasng the need for convulsve medication. And | bdieveit isincumbent upon aneurdlogist
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to tak to anephrologis about indituting didydsin such a patient, given that the rend fallure, according to
Dr. Taylor, wasthe mogt likdly factor accounting for her saizures” (Tr. 305).

In addition, Defendant Taylor tedtified asto the Sandard of care for aneurologist when tregting a
patient such asMs Harvey. Defendant Taylor tedtified thet in a patient experiencing saizureswhich are
causd by rend problemsthat it isboth aneurologis’sand nephrologist’ s concern, which would require
the attention of both doctors. (Tr. 646). Defendant Taylor admitted thet she knew Mary Harvey had a
hisory of chronic rend fallure and was experienang kidney inauffidency & thetime sheexamined her. (T,
635-637).

Further, Defendant Taylor tedtified thet changesin kidney function can cause saizures and thet as
aneurologis you must diagnose and treat  the cause of the saizures. (Tr.636-637). Findly, Defendant
Taylor bdieved that Mary Harvey's metabolic daus, (kidney insufficdency) was cauang her saizures,
however, admits she never discussed the matter with the nephrologist until September 29 or 30™.
Defendant Taylor tedtified that she gooke to a neurologist about the need to be more aggressve in the
treetment of rend fallure  Fallowing thet discusson, didysswas darted. However, it wastoo lae Mary
Harvey was dready inacoma (Tr. 627, 628, 635, 642-643, 646-647).

Asto the dandard of carein tregting a urinary tract infection, Dr. Colemen tedtified that gopdlant
asaneurologis was qudified to diagnose and treat urinary tract infections. (Tr. 206-297). Dr. Colemen
tedtified that Defendant Taylor' sfalureto prescribe an antibiotic which would treet apseudomonas urinary
tract infection amounted to a breach of the dandard of care. (Tr. 296). In addition, Defendant Taylor
agreed and tedified thet in her practice as aneurologist she orders urine cultures treatsinfections, and has

prescribed antibiotics to patients to treet urinary tract infections. (Tr. 638).
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Dr. Coleman and Defendant Taylor hersdf established the gppropriate Sandard of care A
defendant’ s own tesimony is sufficient to establish gandard of carein amedicd mdpracticecase Delisi
v. . Luke's Episcopal-Presbyterian Hospital, Inc., 701 SW.2d 170 (Mo. App. 1985). The
conduct that would comply with the Sandard of care was spedificaly sat out by both Dr. Coleman and
Defendant Taylor.

InDelisi, plantiff sued a doctor and hospita for an infection thet developed as a result of the
defendants falureto presribe antibiatics for ahand wound plantiff suffered. Delisi, 701 SW.2d a 172.
Thejury reurned averdict in favor of the plantiff, and defendant filed amoation for directed verdict arguing
plantiff faled to esablish the gopropriate dandard of care. The motion was denied by the trid court.
Delisi, 701 SW.2d at 173.

On goped, defendant argued that the trid court erred in submitting the case to the jury because
plantiff did not adduce substantia evidence proving that the defendant failed to setify the sandard of
medicd care. Delisi, 701 SW.2d & 173. At trid, the plaintiff did not put forth any independent expert
medica tesimony asto the gpplicable dandard of care. Delisi, 701 SW.2d at 174.

The gppdlate court hdd thet the plaintiff met the necessary dement that the defendant failed to meet
the requiste gandard of medicd care. Even though the plaintiff did not present any independent medica
expat tetimony as to the gpplicable gandard of care, the gopdlate court hed that the defendant
edablished the rdevant gandard of care through hisown tesimony. Delisi, 701 SW.2d at 174.

The defendant doctor & depostion and & trid testified as to what the gppropriate Sandard of care
was under drcumgances Imilar to the plaintiff. Delisi, 701 SW. 2d a 174-75. Specificdly, the court

found that the defendant’ s testimony required a doctor to adminider antibiaticsto a patient who had adirty
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wound. Therefore, the court held that ajury could find thet the defendant violated the Sandard of care if
he knew the plantiff had adirty wound, and falled to administer antibiotics Delisi, 701 SW.2d at 174.
The court noted that it was undiputed that the defendant did not prescribe an antibiatic and, therefore the
trid court properly denied themation. Delisi, 701 SW.2d a 175.

In the present case, Defendant Taylor hersdf tedtified that a neurologist tregting a patient with
seizures mud treet the cause of the seizures. She admitted that in Mary Harvey's case she bdieved the
rend falure was causng her saizures, but that she did nothing to treet the cause of the sazures Asin
Delisi, it was undisputed thet gppdlant did not order an antibiatic for Mary Harvey’ surinary tract infection
and thet she did not discuss the need for didyss with the nephrologist.

Dr. Cdemean and Defendant Taylor bath testified thet when aneurdogis istregting saizures caussd
by rend falure that the gppropriate dandard of care would beto treat the cause, namdy rend failure, and
to work with the nephrologist in meking sure that the rend failure was properly trested. In addition, both
Dr. Caeman and Defendant Taylor tedified that aneurologist is qudified to treet a urinary tract infection,
and that neurologigts do in fact diagnose and treat urinary tract infections, and that Defendant Taylor, in
particular, in her practice as aneurologist has diagnosed and trested urinary tract infections.

In the presant case, Dr. Coleman tedtified that aneurologid treating a patient with seizures caused
by rend insuffidency should be discussing the need for didysis with the nephrologist in order to treet the
causeof thesszures Evenif this Court finds that Dr. Coleman’ s tesimorny wasin Some way inadequate
asto esablishing the gppropriate Sandard of care, the Defendant Taylor's own testimony established the
dandard of care. Asin Delisi, Defendant Taylor tedtified as to what the gppropriate Sandard would be

for aneurologigt tregting a patient with seizures causad by rend failure,
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\% THE TRIAL COURT DID NOT ERR IN DENYING DEFENDANT TAYLOR'S
MOTION FOR JUDGMENT NOT WITHSTANDING THE VERDICT, AS
PLAINTIFF PRESENTED SUFFICIENT EVIDENCE THAT DEFENDANT
TAYLOR'SFAILURE TO ADVOCATE DIALYS SCONTRIBUTED TO CAUSE
MARY HARVEY'SDEATH.

Fantiff esablished his cause agang Defendant Taylor for negligently faling to advocate didyss

on thetesimony of Dr. David Caleman, one of plantiff’ sexpets Dr. Coleman testified:

My aitidam with Dr. Taylor isin her natesin this case during thet time

period she indicates that the sazures the paient is having ae of a

metabalic arigin in reference to the rend failure and thet the rend fallure

was increesang the need for convuldve medication.

And | bdieveit isincumbent upon aneurologist to talk to a nephrologist

about indituting didyds in such a pdient, given tha the rend falure,

acocording to Dr. Taylor, was the mog likdly factor accounting for her

FZUres.

(Tr. 305).
Laer in histesimony, Dr. Coleman was asked the following:
Q Doctor, in your opinion with a reasonable degree of
medicd catanty, did Dr. Taylor's falure to tregt the

effects of the worsening kidney function when combined



with the fallure of Dr. Taylor, Dr. Washington, and Dr.
Williams to treat the urinary tract infection contribute to
cause Mary Harvey' s death?

A Y es with the caveet that Dr. Taylor would not be the one
todothedidyss Tha wasthe nephrologis.

Q But you're aiticd of Dr. Taylor with her care in that
regard, isthat correct?

A With regad to her nat, in my gpinion, suffidently
advocating for initiating the didyssfor this patiert.

Q Y ou bdieve that amounted to a breach of the sandard of
cae?

A Yes

(Tr. 321).

Dr. Caeman'stetimony establishes a breach of the gandard of care by Defendant Taylor for not
advocating for initiating didysis and that such falure contributed to cause the deeth of May Harvey.
Defendant Taylor chdlenges the sufficdency of the evidence to support the submisson of thisdaim againgt
Defendant Taylor daiming that such a finding by the jury would require the jury to pile inference upon
inference. Spedificaly, Defendant Taylor arguesthat thereis nat suffident evidence to support afinding thet
hed Defendant Taylor advocated for theinitiation of didyss the nephrologist would have begun the didysis

intimeto save May Harvey. Defendant Taylor isincorrect in that assertion.



Thengphrdogig, Satya Sager, M.D., had his deposition tetimony reed to thejury during plaintiff’s

cax Theissueof thetiming of theinitiation of didysswas discussed with Dr. Seger:

Q
A
Q
A
Q
A
(Tr. 436).
Q
A
(Tr. 436).

Y ou saw her on September 25", correct?

Yes.

At that point, did you fed she needed didyds a that ime?

No.

Okay. On October 1%, you believe she needed didysis isthat correct?

Yes

Wasthat dueto achangein therend function during thet

time period of 9x days?

Thededgontodaydzeisnot just based on rend function
done It isbased onrend function, the biochemidry and

the dinicd assessment.

Dr. Sager a0 reed from his note of September 28", and discussad the dinical assessment and his

thoughtson diadyss. “Sazures, maybe metabalic acidoss, being corrected.” (Tr. 430). “Rend failure,

possble chronic.  Credtinine dearance, 8cc per minute. End-dage rend disscase. May need to be



didyszed in the next few days” (Tr. 430).

Dr. Sage’s tesimony edablishes that he thought there may be a connection between Mary
Harvey’s seizures and her worsening kidney function. He dso indicates that he was congdering didyss
on September 28" Dr. Seger abvioudy needed moreinformtion to esteblish the link between the seizures
and the kidney fallure, as part of hisdinica assessment, to leed him to the dedison to didysze. Defendant
Taylor was the doctor tregting Mary Harvey's saizures.

Defendant Taylor tedified as to her role in tregting the saizures and ther corrdation to Mary
Harvey's kidney function. Defendant Taylor tedtified that she bdieved tha Mary Harvey's worsening
kidney function probebly influenced her worsening neurologjical status beginning on September 27, (Tr.
639). Defendant Taylor testified that a petient expeariendng seizures as aresuit of worsening kidney function
would require the atention of both a neurologist and a nephrologist. (Tr. 646). However, Defendant
Taylor never discussed Mary Harvey' s ssizures with anephrologist until September 29" or 30™, when she
spoke with Dr. Purtd, Dr. Seger’ s partner. (Tr. 628). Defendant Taylor tedtified thet she sopoke with Dr.
Purtd about the need to be more aggressive in the trestment of her kidney function due to her worsening
neurologicd gatus. (Tr. 642-3). It wasfollowing that discusson that didysswas dated . However, a
that time, Mary Harvey was dready in acoma

The gandard of review of a denid of a Mation for INOV is whether the plaintiff mede a
submissblecase Cogginsv. Laclede Gas Co., 37 SW.3d 335, 338 (Mo. App. E. D. 2000). To
meke asubmissble case aplantiff mus present subdtantia evidence to support each dement of hisdam.

Id. Absolute certainty isnot required in establishing a causd connection between the defendant’ s conduct

and the plantiff’sinjury. Derrick v. Norton, 983 SW.2d 529, 532 (Mo. App. E. D. 1998). “This
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connection can be proven by reasonable inferences from proven facts or drcumdantid evidence” 1d. In
the aosence of compdling evidence establishing the aosence of causation, the causation questionisfor the
jury. Smith v. Quallen, 27 S\W.3d 845, 848 (Mo. App. E. D. 2000).

It is reesonadle to infer that had Defendant Taylor advocated for the initiation of didyss on or
before September 29", the nephrologist would have initiated diidysis a atime when Mary Harvey' slife
could have been saved. We know that Dr. Sager, on September 28", thought there might be a link
between May Harvey’ ssazures and her worsaning kidney function. (Tr. 430). Wedso know thet hewes
conddeaing didydson thet date. (Tr. 430). We know that Defendant Taylor went to Dr. Seger’s partner,
Dr. Purtel, on September 29™ or 30", and advocated for more aggressive trestment of Mary Harvey's
kidney falure due to her worsening kidney function. (Tr. 642-3). We know that didyss was darted
fallowing that discusson with Dr. Purtd.  (Tr. 436). Therefore, it is reesoncbleto infer that had Defendant
Taylor goneto the negphrologist sooner, as Dr. Caleman tedtified she should have, didysswould have been
initiated sooner, and that the failure to do so contributed to cause Mary Harvey' s degth.

A judgment notwithstanding the verdict is a dradic action and should only be granted when
reasonable persons could not differ on acorrect dispostion of thecase. Coggins, 37 SW.3d at 339.
Where reasonable minds could differ on a question before the jury, the court may not disurb the jury’s

vedict. 1d. Therefore, for the above Sated reasons, Defendant Taylor’s point should be denied.
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VI. THE TRIAL COURT DID NOT ERR IN ALLOWING PLAINTIFF TO USE
ARGUMENT EXHIBIT “B” DURING CLOSING ARGUMENT, AS SAID
DOCUMENT WAS MERELY USED AS A DEMONSTRATIVE AID TO
ELUCIDATE PLAINTIFF SARGUMENT.

During plantiff’s counsd’ s rebuttal portion of dosng argument, plaintiff’ s counsd made use of a
demondrdive ad, marked as Fantiff’'s Argument Exhibit “B”, to illudrate and dudidae plantiff’'s
aguments.  Defendants objected to the use of the document. (Tr. Val. 3, 259-61). The trid court
overrued the objection on the condiition that plantiff’s counsd medeit dear to thejury thet it was prepared
by him and was based upon his remembrance of the evidence. (Tr. Val. 3, 262). Hantiff’'s counsd
followed the court’ s indruction when making reference to the document. (Tr. Val. 3, 264). Such use of
ademondraive ad during dosng argument was proper.

“A trid court possesses broad discretion in the areanof dosaing arguments, nat lightly to be disturbed
on goped.” Robinson v. Empiregas Inc. of Hartville, 906 SW.2d 829, 838 (Mo. App. S. D.
1995). “Absent adear abuse of such discretion, itsruling should contral.” 1d. Thetrid court, especidly
inlight of its admonition to plantiff’s counsd, did not ebuseits discretion in dlowing the use of sad chart.

Theuseof visud adsnat admitted into evidence during dosing arguments wias addressad in Boese
v. Love, 300 SW.2d 453 (Mo. 1957):

It would seem the use in arguments by counsd of grgphic ads such as
chats or diagrams or plais which have not been put into evidence is
permissible, provided they are usad merdy toilludrate or duddate apoint

in counsd’ s argument based on the evidence, and provided they are not
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usd in such a manner as to tend to confuse or mideed the jury into

congdering them as evidence.

Boese, 300 SW.2d at 461.

Thetrid court's admonition to plaintiff’ s counsd thet he tell the jury that the chart was prepared
by him, and st forth the evidence asrecdled by him, prevented the jury from baing mided into consdering
the chart as evidence. Therefore, the use of the chart was proper to illudrate and ducidate plaintiff’'s
counsd’s argument. The use of the chart did nat introduce any new evidence into the case, but merdy
summarized and commented upon the testimony of defendants expert.

Defendants rdiance upon Friend v. Yokohama Tire Corp., 904 SW.2d 575 (Mo. App. S.
D. 1995), ismigplaced. InFriend, counsd for the defendant mede rference to four exhibits during dosing
argument which hed been refusad by thetrid court during the evidentiary portion of thetrid. The exhibits
contained measurements and opinions of defendant’s expert which were nat in evidence in the trid.
Defendant’ s counsd argued that the exhibits supported defendant’ s position. The court found the use of
these exhibits to be prgudicid “because they are not based on factsin evidence” Friend, 904 SW.2d
at 579.

Rantiff’ s use of Argument Exhibit “B” did not introduce any new evidence, asthe exhibitsdid in
Friend. Indeed, plantiff’s chart merdy summarized and commented upon the tesimony of witnessesfor
the defense. Such use of demondrative ad was proper, and the trid court did not abuseitsdiscretion in

dlowingitsuse
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VIl. THE TRIAL COURT DID NOT ERR IN DENYING APPELLANTS MOTIONS
FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR, IN THE
ALTERNATIVE,MOTION FOR NEW TRIAL, BECAUSE THE COURT DID NOT
ABUSE ITSDISCRETION IN DETERMINING THAT JUROR LOLITA JONES
FAILURE TO DISCLOSE A PRIOR LAWSUIT WAS UNINTENTIONAL AND
NOT PREJUDICIAL.

In his Mation for Judgment Notwithstanding the Verdict or, in the Alterndtive, for New Trid,
Defendant Williams raised the generd issue of juror non-disdosure. L.F. 301. At the hearing on the
Mation for New Trid Defendant Williamsidentified Juror Lolita Jones. Juror Jones was Subpoenaed and
gopeared before the trid court on May 21, 2001. At the hearing, Juror Jones was asked about alawsuit

filed on behdf of her daughter and alawsuit in which Juror Jones was adefendant. (P. Tr. 11-12, 23).

Whenthis court reviewsatrid court’ sruling regarding juror non-disclosure, the dandard of review
isabuse of discretion. Jackson v. Watson, 978 SW.2d 829, 832-37 (Mo. App. W. D. 1998). The
trid ocourt abusssits discretion when itsruling is dearly againg the logic of the drcumdances then before
the court and is 0 arhitrary and unressonable as to shock the sanse of judtice and indicates alack of careful
condderation. Doyle v. Kenedy Heating and Service, Inc., 33 SW.3d 199, 201 (Mo. App. W. D.
2000). However, when this court reviewsthe darity of questionson voir dire, thereview isde novo.

Keltner v. K-Mart Corp., 42 SW.3d 716, 723 (Mo. App. E. D. 2001).
At the pog-trid hearing, Juror Jones testified as to three automobile accidents which gaveriseto

dams Oneinvalved an automobile acadent in 1998 in which Juror Jones daughter wasinjured. (P. Tr.
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8-14). Juror Jones was the next friend for her daughter in the lawsuit that was filed. Juror Jones dso
tedtified regarding an automobile acadent in 1999 from which shefiled aproperty damegedam agang her
own insurance company. (P. Tr. 17-19). Thetrid court found that no question was asked during voir
dire which would have required disdosure of thosetwo daimsor lavauits. (L.F. 393).
Thefdlowing quedions regarding prior dams or lavauits were asked by counsd for plaintiff during
voir dire:
Does anybody presantly have adam or lawauit thet is

presently going on & thistime?

(Tr. 46).
| just asked about pending daims. Anybody in the past
who has had a dam that is now resolved or over with

when they damed some sort of injury?

(Tr. 47). Jduror Jones did not respond to ether of these questions.

A nonrdistlosure can occur only after adear question on voir dire unequivocdly triggers the
venire parson’s duty to repond. Wingate by Carlisle v. Lester E. Cox Medical Center, 853
SW.2d 912, 916 (Mo. banc 1994). Only after the court has determined that the question is dlear does
it proceed to the question of whether the non-disclosure was intentiona or unintentional. McHaffie v.
Bunch, 891 SW.2d 822, 829 (Mo. banc 1995).

Neither of the questions asked by plantiff’ s counsd would have unequivocaly triggered Juror Jones

to disdlose the 1999 property damage daim nor the lawsuit for her daughter. The property damege dam
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was not apending dam. (P. Tr. 18). With regardsto resolved daims the only question asked waas about
damsinvalving injury. (Tr. 47). There was no question asked regarding resolved daims thet did not
invalveinury.

With regardsto the dam for her daughter’ s persond injury, none of the pleadings from that case
are part of the record on goped. Juror Jones tetified that the suit was brought for her daughter only. (P.
Tr. 11). Tha matter had dso been resolved prior to thistrid. (P. Tr. 45). Infact, it was Juror Jones
underganding that shewas not aparty to thelawvsuit. (P. Tr. 11). The questionsasked during voir dire
would nat unequivocdly trigger Juror Jones to distlose aresolved case where she wias next friend for her
minor daughter.

In Redfield v. Beverly Health and Rehabilitation Services, Inc., 42 SW.3d 703 (Mo.
App. E. D. 2001), this court held that ajuror had no duty to disclose an automobile accident that he was
involved in when the other driver brought alawsuit for persond injuries, naming the juror’ s father asthe
defendant. “[ The Juror] was neither anamed plantiff nor defendant. [The Juror’ g father was the named
defendant. [The Juror] had no daim for money dameages because of the accident. Therefore, [the Juror]
was not obligated to disclose this case in response to the above questions posed during voir dire.”
Redfield, 42 SW.3d a 709.

Likewise, Juror Jones was nat a named plaintiff nor defendant in her daughter’ scase. Shedid nat
percaive hersdf to be aparty to the lawauit. (P. Tr. 11). Juror Jones had no dam for money dameges.
(P. Tr. 25). Therefore, Juror Jones had no duty to disclose her daughter’sdam in response to the voir
dire question regarding resolved injury.

With regards to the automohbile acadent in 1991, which as aresult of Juror Jones was the named
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defendant in litigetion, the trid court found thet her failure to disdose thet action was both unintentiond and
nonpragudicd. (L. F. 393). The dandard of review on thisissue is abuse of discretion. Jackson v.
Watson, 978 S\W.2d 829, 832-37 (Mo. App. W. D. 1998).
Thetrid court did not abuse its discretion when it found thet Juror Jones failure to disclose the
1991 automohile acadent was unintentiond. “An unintentional non-disd osure occurs when the experience
wasindgnificant or remotein time, or where the venireman reesonably misunderdands the question posed.”
Banksv. Village Enterprises, Inc., 32 SW.3d 780, 786 (Mo. App. W. D. 2000).
At the pog-trid hearing, Juror Jones was asked about her fallure to disclose the 1991 automobile
accident:
Q When Mr. O'Madley asked about automobile accidents
ealier you sad there were two, and you mentioned the

onein ‘99, and theonein ‘98.

So when you camein thismorning and he asked you thet
quedion, when were you fird reminded of the ‘91
accident?

A It didn’t come to me until he told me the srest. Then |
remembered | had an accident on Newsteed.
But like | sad, | actudly forgot about the onein *91. |
didn’t even know it was * 91 when that happened.

Q Did you recdl thet lavsuit before Mr. O' Mdley brought
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it up thismoming?

A No.

Q So when the question waas asked, “ Anybody ever had a
dam or lawvsuit brought againgt you by someone who
damed they were injured because of something you did,”
was there anything that you remembered & that time thet
would have triggered you to raise your hand?

A No.

(P. Tr. 41-2). Thetrid court found Juror Jonesto be credible and agreed thet the fallure to disclose the
1991 automobile accident was unintertiond. (L.F. 393).

In Redfield, 42 SW.3d 703, this court found thet ajuror’ sfalure to disdose aprior automaohbile
injury daim was both unintentiond and reesonable in light of her tesimony thet she did not recdl the
incdent, and that it had occurred five years prior to the case a hand. Redfield, 42 SW.3d a 709. Juror
Jones tedtified thet she did not recall the 1991 automobile accident, and that accident occurred ten years
prior to her sarvice on thisjury. Therefore, thetrid court did not abuse its discretion when it found Juror
Jones fallureto disclose the 1991 automobile accident to be unintentiona and reasonable.

If ajuror non-disdosure is unintentiond, the rdevant inquiry becomes whether thejuror’ s presence
did influence the verdict or may have influenced the verdict so asto prgudice the party sesking anew trid.

Redfield, 42 SW.3d a& 709. “Prgudiceis adetermination of fact for the trid court, its finding to be

disturbed on goped only for abuse of discretion.” Keltner, 42 SW.3d a 724. “A new trid is not
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mandated where the information not disclosed does nat bear on the case or on the prospective juror’'s
ability to farly evduate the evidence” |d.

Juror Jones falureto disdosethe 1991 automobile acadent did not have any bearing on thiscase,
That lavauit involved an automaohile accident for parsond injury. Thiscaseisawrongful degth case arigng
out of medicd mdpractice  Juror Jones was the defendant in the litigation arisng out of the 1991
automobile accident. The parties daming prgudice by her presence on thisjury are d o defendants.

InHeinen v. Healthline Management, Inc., 982 SW.2d 244 (Mo. banc 1998), the court
held that ajuror’ sfalure to disdose five lavauits for unpaid taxes and hills did not prgjudice the defendartt,
as both the juror and the defendant were defendantsin their respective lawvauits. 1d. a 250. In Redfield,
42 SW.3d 703, this court hdd that ajuror’ sfailure to disclose a bus accdent wasimmaterid, asit was
0 dissmilar to the lawsuit involving wrongful deeth due to a defective ventilatior and medica mdpractice
Id. a 709.

Asin Heinen, thejuror involved and the party daming preudice are both defendants. Further,
asin Redfield, the juror’'sinjury dam from acar acadent is so dissmilar to thiswrongful degth dam
arsng out of medicd mdpractice asto mekeit immaeiad. Therefore, thetrid court’ sfinding of alack of

prejudice should not be disturbed.
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VIl THE TRIAL COURT DID NOT ERR IN SUBMITTING INSTRUCTION NO. 10,
THE VERDICT DIRECTING INSTRUCTION AGAINST DEFENDANT TAYLOR
BECAUSE THAT INSTRUCTION WAS SUPPORTED BY THE EVIDENCE IN
THAT THERE WASSUBSTANTIAL EVIDENCE THAT DEFENDANT TAYLOR'S
FAILURE TO ADVOCATE FOR DIALYSSCAUSED MARY HARVEY'SDEATH,
AND THERE WAS SUBSTANTIAL EVIDENCE THAT DEFENDANT TAYLOR
WASNEGLIGENT ASTO DIALYS SAND THE URINARY TRACT INFECTION.
Fantiff outlinesin his Brief extensvey the evidence againg Defendant Taylor, and rancorporates

that evidence in response to Point 1V of Defendant Taylor’ s Brief. There is an abundance of subgtantia

evidence to support the verdict directing indruction, and the Trid Court carrectly submitted such indruction.
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CONCLUSON

For dl of the above-dated reasons, Plaintiff/Respondent Willie Harvey respectfully requests thet
this Honorable Court affirm the judgment of the Trid Court.
Respectfully submitted,

FRANK, DOLAN & MUELLERLLC

Joseph A. Frank #38241
David T. Dolan #45390
Attorneysfor Flantiff
308 North 21% Street, Suite 401
<. Louis, MO 63103-1600
(314) 421-2430
Fax: (314) 421-4404
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