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REPLY TO PLAINTIFF'SJURISDICTIONAL STATEMENT

In his risdictiond Statement Rlaintiff chdlenges the jurisdiction of this Court on the besisthat
this case involves no matters of generd interest or importance and thet none of the requirements of Rule
83.02 or 83.04 have been satidfied. Hantiff’s chdlenge to this Court’s jurisdiction is without meit.
Rule 83.02 datesin pertinent part that “[transfer may be ordered because of the generd interest or
importance of aquestion involved in the case or for the purpose of reexamining exiding law.” Contrary
to Rlantiff’ s assartion thet this case does nat involve amatter of generd interest or importance, dl of the
issuesin this case are matters of generd interest and importance. Spedificdly, but not by way of
limitation, Defendant/Appdlant notes thet this case involves the proper gpplication of the “but for”
causation teg, ingructiond error relating to the assumption of adiouted fact and the proper gpplication
of M.A.l. 19.01, and achange in expert testimony between deposition and trid. These are matters
which trid attorneys must address on aregular basis and the guidance of this Court on thoseisuesis
therefor of generd interest and importance. Additiondly, plaintiff’s argument thet there is no opinion
from the Court of Appedls and therefor no opinion which is contrary to a previous decison of an
gopdlae court of this date ignoresthat a per curiam opinion wasissued. It isthe pogtion of
Defendant/Appdlant thet the decison upholding the judgment in this caseis contrary to previous
decisons of gppdlate courtsin thisdate. If the gopdlate court had followed precedent, judgment
would have been reversad and judgment entered in favor of Defendant/Appdlant. This Court should
not and cannot be barred from reviewing ametter Smply because the court of gppedsissued aper
curiam decison ingteed of afull opinion. Obvioudy, even if this case arguably does not involve an issue
of generd interest or importance, or an opinion contrary to existing law, this Court has the power to
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review the case under Rule 83.02 soldy for the purpose of reexamining exiding law. Trander to this

Court was properly granted and this Court hasjurisdiction to heer this apped.



SUPPLEMENTAL STATEMENT OF FACTS

To the extent that Plaintiff’ s Statement of Fectsisinconssent with thet of this Defendart,
Defendant Williams disputes Plaintiff’s Statement of Facts. Defendant’s disputes with Plantiff's
Statement of Facts, indude, but are not limited to, the following:

1. Rantff sdam tha Mary Harvey’ s urine culture showed that she hed a pseudomonas
urinary tract infection.” (Respondent’s Subdtitute Brief P. 6, 8) Asdated in Defendant’ s origind brief,
the evidence was that the culture was poastive. Whether or not thet pogtive culture indicated a urinary
tract infection was a disputed issue.

2. Faintiff’sdam that Dr. Segar’ s note of Sgptember 28, 1995 “recommends’ achange
to Fortaz. (Respondent’s Brief P. 8) The note by Dr. Sagar sated that Dr. Segar “will put [Mary
Harvey] on Fortaz” (Tr.431). Theissue of whether thiswas arecommendation or a plan was never
fully resolved.

3. Rantiff’sdam thet Dr. Williams was brought into the case by Dr. Waghington for
“medicd dearance for the hip replacement surgery.” (Respondent’ s Brief P. 7) Dr. Washington
tedtified thet he fdt Mary Harvey needed to be seen by a cardiol ogist because she had been identified
as having some sgns of congestive heart fallure. (Tr. 505)

4, Rantiff'sdam that Dr. Williams diagnossd Mary Harvey as having a pseudomonas
urinary tract infection, not acolonization. (Respondent’s Brief P. 9) Although Dr. Williams testified he

was aware May Harvey' s urine was infected on

Septermnber 26, he spedificadly tedtified that he did not make adiagnosis of aurinary tract infection, but
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only thought thet was apassibility. (Tr. 697-698).



ARGUMENT

l. THE TRIAL COURT ERRED IN DENYING THE MOTION OF DR.
WILLIAMSFOR DIRECTED VERDICT AND FOR JUDGMENT
NOTWITHSTANDING THE VERDICT BECAUSE PLAINTIFF FAILED TO MAKE A
SUBMISS BLE CASE IN THAT DR. COLEMAN, PLAINTIFF'SEXPERT, COULD
NOT STATE THAT “BUT FOR” THE ALLEGED FAILURE OF DR. WILLIAMSTO
TREAT MARY HARVEY'SALLEGED URINARY TRACT INFECTION, SHE
WOULD HAVE LIVED.

Pantiff correctly notesin its brief on this point thet “but for” causation is the Sandard by which
the submissbility of Rlantiff’s caseisjudged. Rantiff dso correctly notesthat Callahan v. Cardinal
Glennon Hosp., 863 SW. 2d 852 (Mo. banc 1993) addresses the application of the “but for” test
for causation.* Plantiff, however, falsto acknowledge thet the issue of submisshbility isametter of law
to be determined by the court and not the jury. Killion v. Bank Midwest, N.A., 987 SW.2d 801,
808,(Mo. App. W.D. 1998) citing Gary Surdyke Yamaha, Inc. v. Donelson, 743 SW.2d 522,
523 (Mo. App. E.D. 1987). Upon a proper request for adirected verdict, such aswas madein this
case, thetrid court hasthe duty to determineif the evidence of the plaintiff is sufficient to establish

negligence and legd “but for” causation. Hitchell v. Strauss, 748 SW.2d 771, 772 (Mo. App.

"It isggnificant thet while plantiff continuesto rdy on Cdlahanto support his podition thet plaintiff made
asubmissihle case, plantiff has completely dtered hisinterpretation of how Calahan should be gpplied

and why it isin hisfavor from the poditions st forth in his brief before the Court of Appeds.



W.D., 1988) citing Meyer v. Lanning, 620 SW.2d 34, 35 (Mo. App. W.D., 1981). If pantff fals
to meet the burden of establishing asubmissble case, thetrid court has the duty to direct averdict for
the defendant and the case never reechesthe jury. Thetrid court in this case erred in not directing a
verdict for Defendant/Appdlant Williams

Faintiff dso sseamsto argue thet because the MLA.L. ingtructions use the language “ directly
caused’ or “directly contributed to cause’ the burden of plaintiff to establish “but for” causationis
somehow changed, lessened or rdieved. Thisisnot thecase. Callahan and prior Missouri cases
dearly require the Plaintiff to prove that “but for” the Defendant’ s dleged negligence, the injury or
death would not have occurred. Callahan, 863 SW. 2d at 861. Baker v. Guzon, 950 SW.2d
635, 644 (Mo. App. E.D. 1997). Thelanguage of the verdict director does nat in any way changethis
burden or the duty of the court to determineif “but for” causation has been established before the case
issubmitted to the jury.

Pantiff usesthelogic that Snce Gaines v. Property Servicing Co., 276 SW.2d 169 (Mo.
1955) was issued before Callahan and the gpprova of M.A.l. 19.01, the “but for” test st forth

thereinisno longer gpplicable. Nether Callahan nor M.ALL. 19.01

overule Gaines nor dter the“but for” test to be used in determining causation for purposes of
sbmisshility.

The“but for” test “ operatesto diminete lidhility of a defendant who cannot meet thistest
because such defendant’ s conduct was not casud.” Callahan, 863 SW. 2d at 862. Inthe presant
cax, Dr. Coleman could not establish that “but for” this Defendant’ s dleged fallure to treet Mary
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Harvey' sdleged urinary tract infection, she would have lived. (Tr. 371, 374, 364, 349, 346). Thisis
not amatter of semantics as plantiff suggests but ameter of subgance Thereisadear flaw inthe
testimony of Dr. Coleman. Plantiff contendsthet his expert, Dr. Coleman, established that Mary
Harvey' s degth was due to two events, neither of which done was aufficient to cause degth.
(Respondent’ s Subdtitute Brief pp. 19-20.) To establish “but for” causation under thistheory, plaintiff
needed to prove tha, if the dleged urinary tract infection was tregted, Mary Harvey would have lived
because her degth was due to a combingation of the urinary tract infection and the rend failure. Dr.
Colemen, plaintiff’ s only expert on causation, did not tedify to this. In fact Dr. Coleman could not rule
out rend failure as asole cause of desth Snce he did not know whether one of the conditions alone was
suffident to cause Mary Harvey’ sdeeth. (Tr. 371.) If the rend falure done was sufficient to cause
decedent’ s deeth, Dr. Williams dleged falureto treat an dleged urinary tract infection was not causdly
rlaed to her death. Dr. Coleman’ stestimony istherefor insufficient to establish “but for” causation as
to Dr. Williams

Further, if the rend failure done may have il resulted in deeth, thereisno way Dr. Coleman
could know to areasonable degree of medicd cartainty that the combination of the rend falure and the
dleged pseudomonas urinary tract infection combined to cause the degth. Any tesimony to the
contrary isincondgent, speculdive and inherently contradictory. Dr. Coleman’stestimony did not
remove this case from the reelm of “goeculation, conjecture and surmise’” as required to meke a
submissblecase. Hurlock v. Park Lane Medical Center, Inc., 709 SW.2d 872, 880 (Mo. App.
W.D. 1985).

Thebraninjury discussed a page 349 of thetrid transcript and page 25 of Respondent’s
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Subdtitute Brief was the very neurologica event for which Dr. Coleman tedtified he could not Sate an
exatt caue Thetedimony dited by plaintiff a page 25 in his brief does nothing to explain awvay the
contradiction cited in the Appdlant’s Brief. Dr. Coleman essantidly tetified that A and B caused C
but he waan't exactly surewhat causad C and C might have still occurred event without A or B. This
tesimony isinsuffident to etablish causation.

In addition, as outlined in Defendant/Appe lant Taylor's Brief adopted by this defendart, Dr.
Coleman’ stesimony falled to make a submissible case because he did not esteblish that therewas a
deviation from the gandard of care by Defendant Williams or any other defendant. Asnoted in
Defendant/Appdlant Taylor' s Brief, Dr. Coleman never defined the dandard of care
(Defendant/Appdlant Taylor's Subgtitute Brief p. 38) Dr. Coleman never tedtified what he meant when
he sad dandard of care. He never usad the MAI 11.06 language & any point in his tesimony, nor did
he ever indicate he was testifying as to anything other then his persond bdlief. Since Dr. Coleman's
tesimony does not establish negligence, it cannot possibly establish “but for” causation.

Fantiff had the burden to make a submissible case but faled to do so and the judgment in favor

of Flantiff should be reversed and judgment entered in favor of Defendant Williams



. THE TRIAL COURT ERRED IN SUBMITTING INSTRUCTION NUMBER 12,
THE VERDICT DIRECTOR AGAINST DR. WILLIAMS, TO THE JURY BECAUSE
THISINSTRUCTION GAVE THE JURY A ROVING COMMISSION IN THAT IT
ASSUMED THE DISPUTED FACT THAT MARY HARVEY HAD A PSEUDOMONAS
URINARY TRACT INFECTION WHEN THERE WASEVIDENCE TO THE
CONTRARY AND IN THAT THE MAI 19.01“DIRECTLY CONTRIBUTED TO
CAUSE” MODIFICATION OF THE THIRD PARAGRAPH OF THE INSTRUCTION
DID NOT CONFORM TO THE EVIDENCE.

Pantiff dlegesin his brief thet there was no digoute & trid regarding whether
Defendants prescribed an antibiotic which would have trested a pseudomonas urinary tract infection.
Thisdlegation isnot completdy accurate. The jury heard evidence regarding the antibiatics
adminigtered, who prescribed antibiotics, who hed the duty to prescribe antibiotics, which antibictics
were prescribed, when the antibiotics were given, what the antibiotics were for and what organism the
antibiotics were effective agang. One of the key issues was who should have prescribed the antibiotics
congdering the various physdans rolesin the patient’scare

Fantiff arguesthet the only “digputed fact” submitted in paragrgph one of the verdict director is
whether Mary Harvey had a pseudomonas urinary tract infection. This argument ignores two sgnificant
issues. Frg, the verdict director does not submit the issue of whether decedent hed a pseudomonas
urinary tract infection to the jury for decison, but instead Sates the diouted fact astrue. Second, there
was another issue submitted in the first paragraph: Whether this Defendant, as oppased to someone
e, was the onewho failed to prescribe an antibiotic to decedent for the aleged urinary tract infection.
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To support his postion, Plantiff dtesWelch v. Hyatt, 578 SW. 2d 905 (Mo. banc 1979).
While Wel ch is distinguishable because the ingruction did not involve multiple parties or the issue of
which defendant hed the duty to act, some guidance can be obtained from Welch concerning how to
review adam that an indruction assumes a disputed fact, and how the ingruction in this case should
have been written. The court in Welch gated thet “while the generd principle has been and isthat an
indruction assuming controverted factsis error, the facts of each case mugt beinquired into. If dose
scrutiny of the ingruction demondratesthet it is caculated to leed the jury to bdieve assumed disputed
factsthe indruction suffers from the infirmity of theprindple” Welch v. Hyatt, 578 SW. 2d 905,
914 (Mo. banc 1979) citing Cf. Kewanee Oil Company v. Remmert-Werner, Inc., 508 SW.2d
23, 26 (Mo. App. 1974). Close scrutiny of theingruction in this case dearly showsit assumes
decedent had a pseudomonas urinary tract infection.

In addition, while the Wel ch court uphdd the verdict, halding the indruction in that particular
caxewas not prgudicidly erroneous, the court aso sated, “We bdieve, however, that in the future
when aturn is a controverted and disputed fact, MAI 17.06 should require afinding that (1) therewas a
turn and (2) thet therewas afalureto 9gnd anintentionto tumn.” Welch 578 SW. 2d a 914.
Fallowing the guidencefrom Welch, the indruction in this case should have firg required afinding thet
Mary Harvey hed a psaudomonas urinary tract infection, and sscond, required afinding that Defendant
Williamsfailed to treet theinfection.

Fantff arguesthat Lasky v. Union Elec. Co., 936 SW. 2d 797 (Mo. banc 1997) and
Soring v. Kansas City Area Transportation Authority, 873 SW. 2d 224 (Mo. banc 1994) are
digtinguishable from the present case because the verdict directorsin those cases submitted multiple
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disputed facts in one paragrgph, and compdled the jury to find one of the digputed factsin plaintiff's
favor. Asoutlined above, Plantiff’ s verdict director does attempt to submit multiple diputed issues.
Theverdict director dso compds afinding that Mary Harvey had a pseudomonas urinary tract
infection. Lasky and Spring are, therefore, not disinguishable.

Additiondly plaintiff daimsthat Indruction 12 was proper because there was “no dispute thet
the defendants failed to prescribe an antibiotic which would have treated a psuedomonas urinary tract
infection,” and therefore the jury was never redly required to find thet Dr. Williamsfailed to prescribe
an antibiotic. (Respondent’s Subdtitute Brief, p. 32) Pantiff isapparently under the mistaken
impresson thet hisingruction could be erroneous only if it assumed one disputed fact and Hill presented
asecond disputed fact in the same paragraph. (Respondent’ s Subdtitute Brief, p. 38) Thisisnot the
law.

Andlegedly “undisputed” submission in an indruction does not diminate the prejudice resuiting
from that indruction’ s assumption of adigouted fact. In Duncan v. Andrew County Mutual
I nsurance Company, plaintiffs sued therr insurer on apalicy providing theft coverage for soybeans
and tools located on the“Heck Farm”. Duncan, 665 SW.2d 13, 15 (Mo. App. W.D. 1983). There
was no dispute in thet case whether the defendant hed issued the policy to the plaintiffs 1d. Therewas,
however adispute as to whether the plaintiffs owned soybeans which were the subject of the dleged
theft from the Heck Farm. 1d.

Theverdict director in Duncan ingructed the jury to find for the plaintiffsif:

Hrg, defendant issued its palicy to plaintiffs on soybeans and equipment covering loss
dueto theft, and
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Second, such property was dameged by theft.

Duncan, 665 SW.2d a& 15. While the ingruction submitted the “undisouted fact” thet the insurer
issued atheft palicy, it aso assumed that the plaintiffs owned soybeans on the Heck Farm. The court of
apped s found thet the ingtruction assumed a controverted fact and condlituted reversible error.
Duncan, 665 SW.2d at 18.

Duncan, Welch, and Lasky dl hald that verdict directors should submit eech required finding
in sparady numbered paragraphs Thejury in this case should have been required to make four
separate and didtinct findings firg, that Mary Harvey had a psuedomonas urinary tract infection; second
thet Dr. Williams hed aduty to prescribe an antibiotic but did nat; third thet Dr. Williams was thereby
negligent; and fourth, thet said negligence causad Mary Harvey's degth. Plaintiff’ sverdict director
required only three of
thesefindings It did not require afinding that Mary Harvey had a psuedomonas urinary tract infection.

Defendant does not argue, as Flaintiff ssemsto sugges, that the indtruction was flawed because
the jury had questions about the findings it was reguired to meke. Indead it is Defendant Williams
pogtion thet the questions from the jury should be consdered by the Court in reviewing this matter
because they show that the timely objections made to the indruction were wdl founded. 1n support of
his argument that the questions from the jury should be discounted, Rlaintiff dtesto Smith v. Kovac,
927 SW.2d 493, 498 (Mo. App. E.D. 1996) which in turn cites Kampe v. Colom, 906 SW. 2d
796 (Mo. App. W.D. 1995). Admittedly, the Kampe court stated, as quoted in Smith, thet if an
inquiry from the jury wasthe soletest of the vdidity of an indruction, “each quetion submitted by the
jury about an indruction would render the indruction eroneous’. Kampe, 906 SW. 2d a 806. The
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Kampe court went on, however, to daethd, “[tlhejury’ sinquiry may be consdered in determining
the propriety of acontested ingtruction, but the query is not condusve” Kampe, 906 SW. 2d at 806.
Defendant Williamsis Smply requesting that the questions from the jury be considered when reviewing
the propriety of Plantiff’s verdict director and the vdidity of the timey objections medeto the
ingruction.

Pantiff assertsthat dl of the Defendants arguments asto the first paragraph of the verdict
director are negated because Defendants “ made changes to the verdict director which they now dlege
mede the director confusing.” (Respondent’s Subdtitute Brief P. 41.) Thisargument is based onthe
fase premise that Defendant * mede changes to the verdict director.” Defendant Williams counsd,
adong with other defense counsd, objected to the origind form of the verdict director proposed by
Rantff. Theorigind verdict director dited by plaintiff in its brief was never formaly tendered to the
court. In responseto the objectionsto the origing draft of the verdict director, which did not even refer
to Mary Harvey, Rantiff voluntarily revised the ingruction before tendering it to the Court. When
Paintiff tendered the new indruction, Defendant again objected to it because dthough revised, it
remained eroneous. Under these circumdances, Defendants cannot reasonably be argued to have
mede changes to the indruction or to have waived the objectionstoit.

In reponse to Defendants argument thet the MAI 19.01 modification used by Plaintiff was not
supported by the evidence, Plaintiff argues that “ Defendants
correctly point out thet no expert offered any testimony that these conditions contributed to cause Mary
Harvey' sdeath.” (Respondent’sBrief P. 43) Thisargument misstates Defendant’ s Brief and the
evidence a trid. Defendant Williams correctly sated in his origind Brief thet no expart offered
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testimony that any of decedent’s ather conditions contributed with the failure to treat the dleged urinary
tract infection to cause death. Severd of the experts who opined that no infection existed further
tedtified that decedent’ s other condiitions, such as her fractured hip, contributed to cause her deeth.
There was no evidence which supported a condusion that these other conditions combined with the
dleged urinary tract infection caused decedent’ sdeeth. Flaintiff's
verdict director, as modified by MAI 19.01, dlowed the jury to draw such acondusion and was
therefor, unsupported by the evidence.

Thetrid court erred in submitting Indruction No. 12. Theindruction gavethejury aroving
commisson in that it assumed adigouted fact and did nat conform to the evidence. Thejudgment in

Fantiff’ sfavor and againg Dr. Williams should therefore be reversed.
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1. THE TRIAL COURT ERRED IN OVERRULING DEFENDANT WILLIAMS
OBJECTIONTO THE TRIAL TESTIMONY OF DR. COLEMAN AND PERMITTING
DR. COLEMAN TO TESTIFY THAT THE FAILURE TO TREAT THE ALLEGED
URINARY TRACT INFECTION CAUSED OR CONTRIBUTED TO CAUSE MARY
HARVEY'SDEATH BECAUSE THISTESTIMONY DIFFERED SUBSTANTIALLY
FROM HISDEPOSITION TESTIMONY IN THAT AT DEPOSTION DR. COLEMAN
TESTIFIED THE DEATH WASDUE TO A NEUROLOGICAL EVENT, THE CAUSE
OF WHICH HE COULD NOT STATE TO A REASONABLE DEGREE OF MEDICAL
CERTAINTY.

In arguing this point Plantiff raises an dleged misnterpretation by Defendants of the “ but for”
tes. Asdiscussed abovein Point |, Flantiff misnterpretsthe Callahan
cax Moreimportantly, however, Flantiff’s argument regarding “but for” causation isirrdevant and
immeaterid to theissue of whether Dr. Coleman changed histesimony. Theissue rdaing to the Court’s
ruling on the admissihility of Dr. Caeman’ stesimony issmple: Did he give different gpinions & trid
then & his depogtion? The resounding response, even when one reviews the pages of his depostion
cited by Rantiff initsBrief, is“yes” Defendant does nat, as suggested by Flarntiff, rey upon sngle
sentences from extengve ansvers to support the argument thet Dr. Coleman’strid testimony should
have been limited or exduded. This Defendant rdlies on both specific answers and the context of the
deposition as awhole to support its argument thet, at trid, Dr. Coleman changed the opinions he hed
expressed in depodtion. At depostion Dr. Coleman stated unequivocdly thet he did not know whet
caused the acute deterioration on the evening of the 30™ to the 1% which he believed wasthe principd
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cause of death. (L.F. 244, p. 59 and 259, pp. 118-119.) At depostion Dr. Coleman could not date
to areasonable degree of medicd certainty whet the cause of degth was but & trid he was miraculoudy
ableto tedtify thet the dleged falure to treat the dleged pseudomonas urinary tract infection contributed
to cause the neurologicd event he bdieved caused Mary Harvey' sdegth. This new testimony was
given without proper natice to the defendants and over the objections of defendants. The new tesimony
regarding causation should have been exduded. Thefalure of the court to prevent Rantiff’ s expert
from changing histetimony on thisissue was an abuse of discretion. The admission of thisnew
tesimony maeridly prgudiced Defendant Williams. The judgment in favor of Plantiff and againg Dr.

Williams should, therefore, be reversed.



IV. THE TRIAL COURT ERRED IN DENYING DR. WILLIAMS MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT, OR, IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL, BECAUSE THE COURT'SDETERMINATION THAT
THE FAILURE OF JUROR LOLITA JONESTO DISCLOSE CERTAIN PRIOR AND
PENDING SUITSWASUNINTENTIONAL AND NOT PREJUDICIAL TO
DEFENDANT WASAN ABUSE OF DISCRETION IN THAT THE FAILURE TO
DISCLOSE BY JUROR JONESWASNOT REASONABLE AND PREJUDICED
DEFENDANT BY PREVENTING FURTHER INQUIRY INTO POTENTIAL BIASES
DURING VOIR DIRE.

Pantiff contends that questions posed by Plantiff’s counsd during vair dire did
not unequivocdly trigger Juror Jones duty to disclose a 1999 property damege daim nor alawvsuit
brought by Juror Jones as next friend/representative on behdf of her daughter. Plantiff arguesthet the
guestions did not dicit responses because the property damage case was not a pending daim, and
because Jones did not perceive hersdf to be a party in the lawsuit regarding her daughter. Plantiff aso
arguesthat Juror Jones falureto disdose her involvement in three other lavauits resuiting from one
automobile accident was inadvertent and should be disregarded. These arguments request this Court to
date that it was acogptable for Juror Jones, who wias persondly involved in numerous lawsuits as both
plantiff and defendant, not to discloseall of them on vair dire. In light of the number of uits, the darity
of the questions on vair dire, and the juror’ s eese in recdling the events a the podt-trid hearing, thisis
unressonable.

At the pod-trid heering, Juror Jones gave the fallowing tesimony concerning the dam shefiled
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on behdf of her daughter:
Q. Were you aparty as her representative or next friend?
A. Correct.
PTr.11L. 1517.
Q. And the lawsuit was pending while you were in the Harvey case?
A. Shewas underage so we wer e just waiting until sheturned eighteen to
get her money actually.
PTr.12L. 3-6.
Q. So the case was pending at thetime?
A. Right.
P.Tr.12L. 15-16.
Q. Now in that case you brought adaim againgt somebody because they hed
done something that injured you or your daughter, isthet correct?

A. Correct.

P.Tr. 26 L. 13-16.
Juror Jones dearly knew the case invalving her daughter was dill pending during thetrid of this case

and dearly undergood she was a party to the Uit as her daughter’s

representetive. Thisinformation should have been disdlosad in response to the questions on vair dire.

Fantiff’srdiance on Redfield v. Beverly Health and Rehabilitation Services, Inc., 42



SW.3d 703 (Mo. App. E.D. 2001) is misplaced. Respondent cites to Redfield to assert the
proposition that Juror Jones was not obligated to disclose her daughter’ s suit because shewas not a
named plaintiff nor defendant. However, Redfield was a case that dedit with ajuror faling to disclose
asuit where her father was hed ligble for her actions because the juror wasaminor & thetime. Id.
Thejuror in Redfiel d falled to respond to a question regarding participetion in any padt legd actions
because she was an unnamed minor and not adefendant. Thiswas held not to violate disclosure rules
Redfield 42 SW.3d & 708. Inthe case a bar, Juror Jones brought the suit on behdf of her daughter,
hired the atorney, ooke to the attorney, and made the decisonsin the action. Shewas an active
paticipant in the litigation. 1n contragt, the juror in Redfield waswhally absent from the litigation
process. The father was the named defendant and the daughter could honestly respond thet she hed
nothing to do with the litigation. Because Juror Jones wias the party that brought suit, was the decison-
meker in her daughter’ s Lit, and was involved in this suit while the Harvey case was ongoing, she
should have disdosed her participation during voir dire and her falure to do so was prgudicid.
Fantiff ssemsto suggest Heinen v. Healthline Management, Inc., 982 SW. 2d 244
(Mo. banc 1998) sands for the propostion thet when the party daming non-disclosure and the juror
who falled to disdose information are both defendants, thereisno prgudice. Thisis an over-datement
of Heinen. Thecourt in Heinen held that, after the juror was asked about one suit by plaintiff's
counsd, he was asked no questions about additiond lawsuits, and the juror, therefore, reasongbly
conduded thet no additiona disclosure was requested. The court noted that defense counsd’s
guestions on vair dire were limited to whether the juror had been a plaintiff, and no one dleged the juror
hed been aplantiff. Heinen at 982 SW. 2d a 249. The Heinen court conduded the non-disclosure

23



by thisjuror and others was not intentional and that the tria court abusad its discretion in ordering anew
trid on the bags of intentional non-disclosure. Heinen, 982 SW.2d & 250. The court went on,
however, to discussthe various jurors: non-disclosure to determineif the unintentiond non-disclosure
was prgudicd. Spedficaly with respect to Juror Brown, who hed the five lawslits for unpaid taxes
and bills mentioned in Rantiff’ s Brief, the court found the defendant “failed to meet his burden of
showing that the five lawsuits for unpaid taxes and hills created prgudice, because Brown and Guillen
were each defendants in ther repective lavalits” Heinen, 982 SW.2d a 250 citing Brines by
Harlan v. Cibis, 882 SW. 2d 138, 140 (Mo. banc 1994.) The court then dso noted that, “In fact,
Brown voted againg assesang any lighility to Hedthline Management, Inc., the corporate defendant in
thiscase” Heinen, 982 SW.2d a 250. The dtuationin Heinen isdealy disinguisheble. Juror
Jones was both aplaintiff and adefendant in her non-disclosed cases and she voted for the Plaintiff.
Juror Jones nontdisdlosure was intentiond and prgjudicid. Theverdict in favor of Plantiff

should be reversed.

24



FURTHER ARGUMENT

In further reply to Respondent’ s Brief, Defendant Williams joinsin and adopts by reference the

arguments mede by Defendant/Appdlant Taylor in her Reply Brief to the extent gpplicable
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CONCLUSON

For dl of the ressons stated herein and in Defendant/Appdllant Williams Subdtitute Brief,
Defendant/Appd lant respectfully requests thet this Honorable Court reverse the judgment in favor of
Pantiff and order thet judgment in favor of Defendant Williams be entered due to Plantiff’ sfallure to
make asubmissble case, or in the dternative, remand the case for anew trid.

Respectfully submitted,

THE O MALLEY LAW HRM

Kevin F. O Mdley, #23135

Mary L. Reitz, #37372

10 South Brentwood, Suite 102

S. Louis, Missouri 63105

Phone: (314) 721-8001; Fax: (314) 721-3754
Attorneysfor Appdlant/Defendant

Wenddl Williams M.D.
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