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SUBSTITUTE BRIEF FOR RESPONDENT

STATEMENT OF FACTS

This action wasfiled by Pantiffs:Appdlants Hoyd J. Sl and Billye Sl (the “Rantiffs’), aisng
out of persond injuries Mr. Sill suffered when avehide he was driving sruck ahorse on U.S. Highway
60 in Webster County, Missouri. Legd File (“L.F.”) 11 1 10.

Rlantiffs sued severd defendants Plaintiffs’ Third Amended Petition daimed thet Defendants
Miched W. Burks, Bonnie Burks, and MdissaA. Towe owned or controlled red estatein Webster
County, on which the horse hed been pastured, and owned or controlled the horse, and that “the fence
or endosure [in which the horse was pagtured] was insufficient to contain the livestock and thet the
Defendant]g permitted the livestock to run a large outsde the endosure” resullting in the collison.
L.F. 11 911 7-8; L.F. 12-13 1 14-15; L .F. 8 11 29-30.

In Count 111, Rlantiffs suit dso named Defendant-Respondent The Burlington Northern
Railroad and Santa Fe Ralway Company (“BNSF’). With respect to BNSF, the Third Amended
Petition dleges the falowing:

21.  Deendant [BNSF] owned and maintained aralroed linein Webser

County, Missouri near U.S. Highway 60 gpproximatdy four-tenths of amile west of the

intersection of Highway 60 with Route U and that pursuant to 8 389.650 said

Defendant was required to maintain and erect lavful fences dong the raillroed right-of-

way.

22.  Tha sad Defendant did own and maintain afence adjacent to red

estate owned by Michad W. Burks and that the red estate owned by Michad W.

Burks contained livestock.



23.  That thefence owned by Defendant was damaged, in disrepair or
inedequately built and as a resuit thereof livestock thet hed been on the land owned by
Miched W. Burks escaped through the fence bdong to [BNSF] and in the early
morning hours of April 1, 1999 sad livestock was on the traveling portion of U.S.

Highway 60 & the location destribed above and avehide driven by the Rlaintiff collided

with the livestock causing injury described below.
L.F. 14-15. The Third Amended Petition further dlegesthat BNS was negligent in falling to erect an
adequate fence, and in falling to ingpect, maintain, and repair thefence. L.F. 15-16 1124.

BNSF moved to dismiss Courtt 111 of Rlantiffs Third Amended Petition. L.F. 20. The Circuit
Court granted BNSF s Motion in an order entered April 2, 2001. L.F. 30. The Court’s Order finds

1 Section 389.650 RSMo. cregtes aduty for [BNSF] to erect and
maintain alawful fence dong its right-of-way through cultivated fields and unendossd
lands

2. That duty isfor the bendfit of adjoining landowners and for those
persons lawvfully traveling dong the rallroad sright-of-way.

3. Faintiffs are outsde the dass of personsintended to benfit from the
protection provided by the statute.

4. Any fallure by [BNSH to maintain alawful fence pursuant to Section
389.650 RSMo. cannoat be congdered the proximeate cause of injuries which occur

outsde therailroad sright-of-way.



WHEREFORE, the mation to dismiss of defendant [BNSF] isgranted. Count

1l of Plaintiffs Third Amended Petition is hereby dismissed with prgjudice to the

refiling of the same.
L.F. 30.

Faintiffs moved for reconsderation, and for leave to file a Fourth Amended Petition, to dlege
BNSF scommorHaw lighility, and that BNSF hed natice of the dlegedly defectivefence. L.F. 31, 45.
In an order entered May 15, 2001, the Court denied reconsderation and leave to file the amended
pleading againg BNSF. L.F. 44. With respect to Plantiffs Motion for Leaveto Fle aFourth
Amended Petition, the Court's Order finds

the common law dam of negligence againg [BNSH] in the propased Fourth Amended

Petition suffers from the same inghility to demondrate proximete cause as the count

previoudy dismissed by the Court and is hereby rejected.

Plaintiffs appedled to the Missouri Court of Appedls for the Southern District.” Inan Opinion
issued on April 30, 2002, the Court of Appedls reversed and remanded. Although the Court implicitly
recognized thet Appdlants could not state avigble daim for negligence per se under § 389.650, the

Court held thet Appdlants could proceed “on acommon law negligence theory.” Op. a 13. The

! Although Pantiffs daims againg the other Defendants remain pending, the Circuit Court
entered an Amended Judgment in which it determined “thet there is no judt resson for dday [with
respect to its ruling dismissng BNSF| and this Judgment is desgnated as find for purposgq of

goped.” L.F. 60. See Supreme Court Rule 74.01(b).



Court begen its andyss of the duty issue by gating thet “ exisence of aduty isnormally bassd on
foreseeshility thet the conduct complained of might leed to theinjury suffered. If theinjury is
foreseeable and the conduct occurred, the duty has been breached.” Op. a 7-8 (citation omitted).
The Court then discussed a series of cases decided under the railroad fencing Satute, indluding
Theener v. Kurn, 235 Mo. App. 823, 146 SW.2d 647 (W.D. 1940), which had denied recovery
to an animd owner where— as Plaintiffs dlege here— the animd had escgped onto the railroad sright
of way and from there onto a public highway, where it was Sruck by acar. Op. & 9-12.

Although the Court of Appedls acknowledged thet Theener invalved “acallison very Smilar
totheoneinthecasea bar,” Op. a 11, and Theener found no duty in these “ very similar”
circumstances, the Court of Appeds conduded theat the principles recognized in Theener supported
its recognition of acommon-lav duty:

We bdieve that dthough there is not a spedific case in anegligence cause of

action finding aduty of the railroad to amotor vehide driver for aninjury on apublic

highway because of adam of the negligent maintenance of afence, in falowing the

Theener and progeny reasoning we must condude that § 389.650 does not preclude a

duty to Appdlants and those who sudtain injuries outsde of the railroad right-of-way.

Here, basad primarily on the concgpts explained in Theener and Lins v. Boeckel er

Lumber Co., 299 SW. 150 (Mo. App. 1927) [acaseinvolving theliability of a

livestock owner for animasroaming a largg, it would be foresseghle to Respondent

thet failure to exercise reesonable care in the maintenance of the fence dong its right-of-

way could lead to an animd proceeding onto the track, traveling beyond the right-of-

way, and calliding with an automobile on anearby public highway. See Theener, 146
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SW.2d a 650; Lins, 299 SW. a 150. The same principles gpply to adam of
violations of the Satutory duty asto aviolaion of aduty imposed under the generd
principlesof law. Vintila [v. Drassen], 52 SW.3d [28,] 39 [(Mo. App. S.D.
2001)].
Op. a 12.
The Court of Appeds dso hed that Appdlants hed adequatdly pled proximeate causation:
Wefind that adriver sugaining injuries dueto a calligon with ahorse, after thet horse
has escgped from a defect in afence that has been negligently maintained by
Respondertt, is more in the naturd and probable realm then the freskish and surprising
redm.
Op. at 15.
In light of itsfinding thet Plantiffs could procesd againg BNSF on acommon-law theory, the
Court of Appeds dso reversed the Circuit Court’ srefusd to permit Plaintiffsto file their Fourth
Amended Petition againg BNSF. Op. a 16-18.
This Court sustained BNSF s Application for Transfer on June 25, 2002.

SUMMARY OF ARGUMENT

The Circuit Court properly dismissed Plantiffs daims against BNSF, which seek to hold
BNSF respongble for a callison which occurred nearly one-hdf mile from BNSF sright of way, and
which involved a horse netther owned nor controlled by BNSF, which alegedly escaped from property
neither owned nor controlled by BNSF. While Plaintiffs effortsto find a corporate defendant with
lighility for ther injuries— despite BNSF slack of any connection to, or respongibility for, those injuries

—is hardly unprecedented, it fails under established principles of Missouri law, and must be rgected.
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Hrd, the satute which obligates BNSF- to fence itsright of way, § 389.650, R.S. Mo., clearly
has no rdlevance here. Since the earliest verson of thet Satute was enacted in 1855, Missouri courts
have repeatedly hdd that the datute is limited to injuries occurring on theright of way itsdf (and, after an
1872 amendment, to injuries to the property of immediatdy adjacent landowners, where that property is
damaged by animds entering from the right of way). Cases from alarge number of other Sates
interpret Imilar lawsin exactly the sameway. Thisisthe full scope of BNSF s Satutory duty —to
prevent injuries occurring on its own property, or injuries to immediatdy adjoining property. Missouri
courts have repeatedly refused to permit recovery under the Satute except in these limited
drcumdances. Since the callison on which Plaintiffs daims are based does not fdl within the Satute,
Fantiffs have no remedy under § 389.650.

Thefact that the Legidature has repeatedly reenacted the railroad fencing Satute without
subgtantive change, in the face of this Court’s condgent interpretation of it, indicates legidative
acoeptance of this Court’ sinterpretation. Moreover, recognizing a satutory cause of action in
Fantiffs favor would impermissibly add provisonsto the law — the Legidature has chosen to limit the
gtuations under which arailroad isligble for the dleged falure to maintain adequete right-of-way
fenaing, and this Court cannot engraft additiona remedies beyond those the Legidaure afforded.

Fantiffs attempt to $ate acommon-aw cause of action fares no better. In cases condruing
the fencing Satute, this Court, and the Courts of Appeds, have emphasized that, gpart from the fencing
datute (whichisirrdevant here), aralroad gandsin the same pogtion as any other landowner. Like
other landowners ralroads have no obligation to fence their property to kegp animds out. Plantiffs
dam of acommortiaw duty istruly remarkable —what they argue, in essance, isthat aMissouri

property owner has aduty to fence hi s property, to contain animas kept by his neighbor. To
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discharge this duty, every Missouri property owner would be under an obligation to conduct
survellance of his neighbor’s property to determine whd, if any, animas that neighbor is kegping a any
paticular time, and to erect gppropriate endosures to fence hisneighbor’ sanimdsin. Such arule
would be unprecedented, and nonsendca. A Missouri Satute, and Missouri casdaw, properly place
the duty to contain animals on the persons who are responsible for the animas' presence, and who
derive a bendfit from the presence of the animds the animds owners, and the owners of the land
where the animds are kept.

Thelack of any gatutory or commonHaw duty ends this case — Rlaintiffs cannot pursue tort
damsagaing BNSF without satisfying the bedrock *duty” requirement. The Court need go no further.
But Rantiffs dams suffer from an additiond, equdly fatd flawv —their Petition fallsto dlege facts
which would support afinding of proximeate causation. Missouri casdaw, again like the casdaw in other
Saes, holds, asamatter of law, that arailroad’ s dleged falure to fenceitsright of way isnot the
proximete cause of injuries causad by animds off the right of way. These uniform holdings obvioudy
gem from the fact thet, where injuries are not assodiated with the railroad’ s operation of itstrains, or the
condition of the right of way itsdlf, the railroad’ s connection to those injuriesis broken by an
independent, superseding cause —the behavior of theanimd itsdf. Such arcaming animd could literdly
go dmog anywhere, and do dmogt anything. But asthis Court held 80 years ago, rallroads are not the
insurers of wandering animdls, just because those animas traversed arallroad right of way a some paint
inther traves

Given these fundamentd flansin thelegd theories on which Plaintiffs rdly, the Circuit Court dso
properly exerdsed its discretion in refusing to permit Plantiffsto file a Fourth Amended Petition,

meking more spedific factud dlegationsthet BNSF was aware of the dleged disrepair of itsfending.
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The additiond facts Plaintiffs sought to dlege by this amendment did not cure the defect in their origind
pleading; further, given the doseness of Plantiffs motion to thetria setting in this case, and the fact thet
they had had the opportunity to amend on three prior occasions, the Circuit Court dearly acted within
its discretion in refusing them one more, beated, bite a the gpple.

ARGUMENT

l. Under § 389.650, R.S. Mo., asUniformly Interpreted in Numerous Missour i

Appellate Decisions, BNSF Owes no Duty to Plaintiffsto Fenceits Right of

Way. (Appélants Point I1.A)

Inther Brief, Flantiffs dam that the question whether BNS- owed them aduty to fence
BNSF sright of way isan open question in Missouri:

[BNSH may argue that there are no Missouri casesin which arallroad hes

been hdd lidble to an injured maotorist who callided with livestock; however, there are

no cases excluding liability. To find a duty, it is not necessary to overrule

any existing cases but merdy apply the current law to the factsin the case a bar.
Appdlants Br. 35-36 (emphasis added).

Hantiffs dam thet this case presents an issue of firg impressonissmply wrong. Tothe
contrary, this Court, and the Courts of Appedls, have repeetedly, and uniformly, held thet arailroad has
no Satutory duty to fence its property to prevent injuries occurring off of itsright of way, except inthe
vay limited drcumgtance identified in the Satute itsdf: where animds escape from the right of way and
causeinjury to the property of immediatdy adjoining landowners

Torulein Rantiffs favor would require this Court to overrule this unbroken gtring of cases,

which dates back to 1855. Ruling in Plantiffs favor would dso reguire the Court to ignore the fact thet
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the Missouri Legidature has acquiesced in thisinterpretation of aralroad' sliahility by repeatedly re-
enacting the rdevant provisons of the railroad fenadng Satute, without subgtantive change, Snce & leest
1872. A ruling in Flantiffs favor would aso reguire the Court to disregard the fundamenta canon of
Satutory congtruction thet the courts may not add remedies to a satute beyond those specified by the
Legidaureitdf. Rantiffs offer no persuasve judification for such adramétic rgection of established
Missouri law, and the Circuit Court’ s dismissd of ther daims againg BNSF should accordingly be
afirmed.

The question whether BNSF owed Rlaintiffs aduty under 8§ 389.650, R.S. Mo. presentsa
question of law, asto which this Court exercisesde novo review. Strickland v. Taco Bell Corp.,
849 SW.2d 127, 131 (Mo. App. E.D. 1993).

A. ThisCourt, likethe Courtsin Numerous Other States, HasHeld that a

Railroad Has no Duty to Fenceits Right of Way to Prevent Injuries
Occurring off of the Right of Way Itself.

Fantiffs alegations againgt BNSF are based on the railroad’ s purported failure to erect and
mantain alegdly sufficient fence pursuant to 8§ 389.650 R.SMo. That datute Sates, in revant part:

1 Every rallroad corporation * * * dhdl erect and maintain lawvful fenceson the
sde of the road where the same passes through, dong or adjoining endosed or cultiveted fidds
or unendosed lands * * *; and until fences™* * * as aforesaid shall be made and maintained,
such corporation shall beligblein double the amount of dl dameages which shdll be doneby its
agents, engines or carsto horses, catle, mules or other animas on said road, or by reason of
any horses, cattle, mules or other animal's escaping from or coming upon sad lands, fidds or

endosures, occasoned in ether case by the failure to congruct or maintain such fences™* * *,
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2. After such fences* * * shdl be duly made and maintained, sad corporation
shdl nat be ligble for any such dameage, unless negligently or willfully done
Missouri case law dearly holds thet, under § 389.650, railroads do not owe aduty to maintain
right-of-way fencing with regpect to injuries like those dleged by Plaintiffs, which occur beyond the
right of way itsdf. InIngalsbev. S. Louis-San Francisco Ry. Co., 295 Mo. 177, 243 SW. 323
(1922), this Court rgected a plaintiff’ s attempt to hold arailroad lidble under the gatute where the
plaintiff’ s cow wandered onto the right of way, then into an adjoining fidd, whereit died by egting
excessve amounts of sorghum. The Court recognized thet it was“well etablished” thet arailroad
could be ligble for inadeguete right-of-way fencing where “the injury resulted from the peculiar
conditionsincident to the condruction and operation of theralroad.” 1d., 243 SW. a 324.
None of those cases, however, touch the red question which lies a the bottom
of this case, and which may be dated asfallows Isthere anything in this Satute cregting
aduty on the part of the railroad company to the owner of sock which shdl sray onto
itsright of way, to prevent said gock, o far as the mantenance of alawful fence will
prevent it, from leaving itsright of way, and going upon the land of another where it may

be injured.

The Court observed thet the answer to this question * depends upon the mind of the Legidature,
as shown by the terms of the act, the evil to which it wasto be gpplied as aremedy, and the nature of
the remedy provided.” 243 SW. a 325. The Court then described the purpose of the rallroad fencing

Satute asfollows
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It was designed by these laws (1) To protect the public from injury in the use of
ralroad facilities for trangportation of persons and property by protecting trainsand
their contents from the dangers incident to the presence of domestic animas upon the
tracks; (2) to protect the owners of live sock from the danger of lossincident to its
accessto the track; (3) to compd rallroad companies to do what was congdered ther
part in the fenadng of dl indosures of which their right of way should form a portion of
the boundary.
|d. (emphedis added).
Inlight of these legidative objectives, I ngal sbe hed that, once an animd leavestherailroad's
right of way, therailroad' s Satutory liability isa an end.
If the cow, having crossed the line and entered upon the right of way, escapes
the dangers [of railroad operations] we have mentioned, and * * * turns and recrosses
the unfenced ling, and again $ands on the ground of drangers, seesaluscious plant, * *
* and egtsit, and it provesto be a deadly poison, it does not ook reasoneble thet this
little journey onto the right of way has made the railroad company ligble for the bad
tagte of thecow * * *. * * * Her death had no connection with the operation
of therailroad or the use by the company of itsright of way.
* * * \We can see nothing in the words of the law that indicates a
legisislative intention to place upon the company the burden of insurer of

stock that escapes from its right of way, whilein theinclosure of another.
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243 SW. at 325-26 (emphasis added).> The Court accordingly reversed averdict entered for the
anmd owne.

I ngal she’shalding, thet aralroad is not liable under 8 389.650 for injuries occurring beyond
itsright of way, has been followed in a least two subsequent Court of Appedsopinions. Thus, on facts
even the lower court found “very smilar to the ondg inthe case a bar,” Op. a 11, the Court of
Appedsin Theener v. Kurn, 235 Mo. App. 823, 146 SW.2d 647 (W.D. 1940), held that arailroad
hed no liability where livestock “escaped through a defective right-of-way fence* * * [and
thereefter] wandered out into U.S. Highway No. 71 and traveled west thereon for a distance of one-
fourth of amile where said sock were struck by an automobile being operated on said highway.” 1d.,
146 SW.2d a& 648. Rdying on I ngal sbe and rdated cases, the court held that any dleged failure by
the rallroad to maintain its right-of-way fencing could nat, as a matter of law, be consdered the

proximate cause of injuries occurring beyond the right of way itsdlf.

> Seealsolngalsbev. . Louis-SF. Ry. Co., 219 SW. 1005, 1008 (Mo. App. 1920)
(“We have been undbleto find any casein this Sate where ligbility was placed for injury to an animd
which was injured off the right of way of the company, getting to that point by resson of a defective

fence. "), aff’d, 295 Mo. 177, 243 SW. 323 (Mo. 1922).
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From acareful examinaion of the I ngal sbe opinion by the Supreme Court and

other authorities wherein the provisions of [the predecessor to § 389.650] areinvolved,

we concdudethet thereis no liability on a railroad company for injury to

animalsthat have departed from the right-of-way and while outside of the

right-of-way are injured by other agencies than those involved in the

operation of therailroad.

Id., 146 SW.2d at 650.

Although Rlaintiffs dam thet they “could nat find any case under this Satute involving a
vehicular colligon with livestock thet escaped through aralroad fence” Appdlants Br. 31, Theener
v. Kurnisjug suchacase. And Theener holds as a matter of law, thet aralroad has no lighility
for injuries occurring beyond itsright of way, sSncethoseinjuriesinvolve “other agendies than those
involved in the operation of therallroad.” 146 SW.2d & 650. Under Theener, Flantiffs damsmust
fal, ancethar injuries likewise arose out of avehicular collison occurring beyond the right of way, and
hed nothing to do with the railroad’ s operations on itsright of way.

In Scott v. Atchison, Topeka & SF. Ry. Co., 32 SW.2d 139 (Mo. App. 1930), the
Eagtern Didrrict likewise held thet aplaintiff could not recover where a cow escgped onto the rallroad’ s
right of way, but was turned off the right of way by railroad employees, and was later found neglected
and deed in digant property:

We are dearly of the opinion that defendant’ s failure to have maintained a
datutory fence was nat the proximete cause of the cow’sdeath. It istrue that she came

upon the right of way through a defective fence, but asde from the fact that shewas
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neither gruck nor frightened by atrain, her death had no direct connection with

the operation of therailroad, or with the use by the company of itsright of

way.

Id. a 141 (emphasis added).

I ngal she and the cases fallowing it dearly represent the mgarity rue onthisissue like
Missouri, courtsin numerous other Sates hold thet aralroad cannot be ligble, based on its dleged
falure to mantan right-of-way fendng, for injuries occurring beyond theright of way. See, e.g., Fink
v. Baker, 46 I1l. App.3d 1061, 1068, 361 N.E.2d 702, 707 (1977); Srand v. Great Northern
Ry. Co., 233 Minn. 93, 105, 46 N.W.2d 266, 273-74 (1951) (“ The dangers which the legidlature
seeks to prevent are the dangers to be encountered within the property which the Satute requiresto
be fenced.”; emphegs arigind); Kurn v. Immel, 184 Okla. 571, 89 P.2d 308, 308 (1939); Brei v.
Chicago, Burlington & Quincy R.R. Co., 265 N.W. 539, 541 (Neb. 1936); Curran v.
Chicago & Western Ry. Co., 289 1ll. 111, 124 N.E. 330 (1919) (“The duties of the [railroad under
afencng datute] werein rdation to the dangers upon its own right of way.”); Leary v. Cleveland,
Cinc., Chi. & S. L. Ry. Co., 74 Ind. App. 281, 123 N.E. 808, 809 (1919); Hocking Valley Ry.
Co. v. Phillips, 81 Ohio &. 453, 91 N.E. 118, 119 (1910) (“Under this statute, we think, the liability
of aralroad company for injuriesto sock going upon itsright of way * * * isaliahility for such
damages only as result from injuries received upon itsright of way”); Bear v. Chicago Great
Western Ry. Co., 141 F. 25, 28 (8th Cir. 1905) (Minnesotalaw) (“the duty of the defendant wasin
regoect of its own right of way — to prevent domesticated animas from coming there where they might

beinjured’); Frisch v. Chicago Great Western Ry. Co., 95 Minn. 398, 104 N.W. 228, 229
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(1905) (“the lighility upon arailroad company for loss of domestic animals by afailure to fenceitsroad
islimited to animaskilled or injured on itsright of way”).

To support its recognition of aduty in these drcumstances, the Court of Appeds Opinion
quatesthe fallowing languege from Theener v. Kurn:

If arailroad compeany negligently fails to maintain the kind of endosure required by law,

and in consequence of such negligence an animd gray's upon the track and isinjured,

the owner may recover the dameges thusinflicted upon him, though the manner of the

injury may be outsde the purview of the datutory remedies
Op. a 13, quoting 146 SW.2d a 649-50. What the Court of Appedsfailed to recognize, however, is
tha Theener itsdf hdd that “thereis no lidhility on arailroad company for injury to animasthet have
departed from the right-of-way and while outsde of the right-of-way areinjured by other agendiesthan
those invalved in the operation of therailroad.” 1d. at 650.

Moreover, in the passage quoted by the Court of Appeds, Theener wasitsdf quoting from
McCaskey v. Railroad, 174 Mo. App. 724, 161 SW. 277, 278 (W.D. 1913). But Theener
suggeststhat McCaskey may not be good law. Theener, 146 SW.2d a 650 (noting that
McCaskey's extengon of lidhility to animasinjured on the right of way independent of railroad’'s
operations was disgoproved in the Court of Appedls opinionin Ingalsbe). Moreimportantly,
however, even McCaskey did not extend the railroad’ s liability to the extremes reached
by the Court of Appeals’ Opinion —McCaskey involved injuries to sock which occurred on the
right-of-way itself, dbeit not injuries caused by livestock being physcdly sruck by atran.

Thus, thereisabsolutdy no Missouri precedent which supports the Court of Apped’ s decison

to impose aduty on aralroad for events occurring beyond the right-of-way. The Court acknowledged
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that the indant caseis“very amila” to Theener. Op. a 11. Yet it reached aconcluson directly
contrary to Theener and other Missouri cases.

Inther Brief, Flantiffsate Dickson v. Omaha & S. Louis Ry. Co., 124 Mo. 140, 27 SW.
476 (1894), and I sabel v. Hannibal & . Joseph R.R. Co., 60 Mo. 475 (1875), in support of
their dam thet theralroad fencing gatute gopliesto their daims. Appdlants Br. 31-32. But those
cass are regdily disinguishable, and areirrdevant here. Fird, and foremogt, both Dickson and
Isabel involved injuries occurring on the right of way itself —in Dickson, an enginesr killed
when histrain collided with abull that hed strayed onto the track, and in | sabel, a 21-month-old child
killed when hewas hit by atrain. Neither of those casesinvolves a Stuation remotey Smilar to the
present, where Flaintiffs injury arises from a colligon with an animd not owned by the railroad, one-half
mile from the railroad’ s right of way, on a public highway.

These casss are diginguishable for additiond reesonsaswell. In Dickson, the Court stressed
thet the fencing Satute was designed, primarily, for the sfety of those traveling on trains, such asthe
engineer; the Court aso stressed “[t]he duty of amedter [there, therailroad,] to his servant [to] exercise
reasonable care* * * to keep the premises upon which heis required to work in a condition reasonably
safe and secure for the performance of the duties required of him.” 27 SW. a 477. Those
congderation are cbvioudy irrdevant here— Rlaintiffs were nether traveing on the railroad, nor
employed by it. Andin Isabel, the primary bags for the plantiffs recovery wasthet theralroad's
right of way bisected the plaintiffs homesteed, the railroad was awvare thet the family crossed the track
frequently to get to their water well on the far Sde, and the evidence showed thet therailroad' s

employessactudly saw the child on the track “in timeto stop thetrain,” but negligently failed to do so.
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60 Mo. a 482-83. Although evidence of the dleged lack of adequate fencing was admitted & trid, the
Court minimized its Sgnificance, in light of the other evidence of therailroad’ s negligence
There was no indruction asked for or given on the question of fencing. The

falure to fence was merdy introduced in evidence as an dement conducing to show

negligence; and, under dl the drcumstances, as the company hed built itsroad doseto

the house, and was aware thet the family resded there, | cannot say thet it was error.

Id. at 486. |sabel hardly esablishes any generdly goplicable principle of lawv concerning the falure to
fence, and cartainly no principle which is gpplicable here

Thefact is if the Slls had been traveling on atrain, and that train hit ahorse, and they were
thereby injured, 8§ 389.650, R.S. Mo. would provide them alegd bassfor recovery. But thet isnot
thiscae Rantiffs dam that BNSF owed them aduty under § 389.650 must be rgjected.

B. Other CasesInterpreting the Railroad Fencing Statute Uniformly Hold
that the Statute Prescribesthe Outer Bounds of a Railroad’s Liability
for the Alleged Failureto Fenceits Right of Way.

As described aove, until the Court of Appeds decison in this case, Missouri decisons have
unanimoudy held that arailroad has no lighility, based on its dleged falure to maintain right-of-way
fencing, for injuries occurring beyond the right of way itsdf. But the earlier decisons establish far more

Section 389.650, R.S. Mo. hasalong higtory in Missouri —the origind verson of the Satute
was codified in 1855, and the provisons rlevant to this goped have beenin place Snce a least 1872.
The gtatute has been congrued by this Court, and by the Courts of Appedls, on numerous occasons.
With the exception of the Southern Didrict’ s decisgon in this case, the Missouri gppdlate decisons

condruing the Satute, and condruing the scope of aralroad slighility for faling to fenceitsright of way,
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ek with asnglevoice. Those decisons uniformly hold: (1) thet aralroad had no obligation to fence
a common law, and therefore has no common-law lighility besed onits dleged falure to fence; (2) thet
the specific remedies provided in the railroad fencing Satute are exdusve, and thet no recovery is
avalable againg arailroad based on its dleged falure to build or maintain right-of-way fencing, except
in the spedific drcumatances enumerated there; and (3) that the decision whether to expand the scope of
aralroad slighility for faling to fenceitsright of way isametter for the Legidature, not the courts. The
hisory of § 389.650, R.S. Mo. ds0 establishes that, where the Legidature has deemed the Satute
inadequete, it has acted by amending the Satute to expand the scope of arailroad slighility.

Theorigind verson of therailroad fencing Satute reeds in rdevant part:

Every corporation formed under this act shdl erect and maintain fences on the

Sdes of ther road where the same passes through enclosad fidds™* * *. Unttil such

fences* * * shdl be duly mede, the corporation and its agents shall be lisble for dl

damages which shdl be done, by their agents or engines to cattle, horses or other

animas thereon; and after such fences and guards shdl be duly made and maintained,

the corporation shdl nat be ligble for any such dameges, unless negligently or willfully

done.

Ch. 39, 8§ 52, R.S. Mo. 1855.

InClark’s Administratrix v. Hannibal & S. Joseph R.R. Co., 36 Mo. 202 (1865), a
plaintiff sought to recover from arailroad for damege to his crops, on land adjoining the railroad’ sright
of way, dlegedly causad by animdswhich entered the plaintiff’ s fields through fenaing the railroad hed
faled to maintain. This Court rgected the plaintiff’ s atempt to rdy on the rallroad fencing datute, and

held thet the Satute expanded aralroad sliability at common law, but thet recovery was only permitted
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in the drcumgtances spedificdly contemplated by the Satute—i.e., where the railroads “ agents or

engines’ injure “cattle, horses or other anima s thereon.”
[T]hese acts have for their object and scope the protection of the rallroad, the sefety of
passengers and trains, and the prevention of accidents and injuriesto cettle or other
animds draying upon thetrack. They require the company to fence therailroad in and
to fence the animds out; they do not require the company to enclose the farms
or fields of private land ownersfor their benefit, nor for any other
purpose. Nor do they impose on the company any absolute obligetion even to fence
theralroad in; ther effect is only to make the corporation ligble to the owners of cattle
or other animds for injuries done to them when draying on the track, without any proof
of negligence, in casethey fall to erect such fences * * *

* % * At common law, it was the duty of every land-owner to kegp hiscatle
within his own endosures, and the liability of one owner to ancther for damages done
by the sraying cattle, turned much upon this principle* * *. Adde from the Satute, the
railroad compary would not be bound to fence their road againg sray cattle, nor would
they beliadble for killing such cattle upon their tracks without proof of negligence on tharr
pat* * *. The dautes 0 far change dl thisasto rdieve the ownersfrom the
obligation to keep their cattle within enclosures, and to make the railroad corporation
lighle for killing cattle upon the track, without proof of negligence on their part, unless
they fencein the railroad where it runsthrough endosed fidds™* * *. * * * But it
cannot be inferred that the railroad company is bound to build fences for

theinclosure of the farms and fields of private land-owners, nor that it
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incurs any liability to such owners by reason of any failure to erect and

maintain the fences required by these railroad acts, otherwise than by

killing cattle on the track.

36 Mo. a 219-21 (emphasis added).

Apparently bdieve that adjoining landowners should be entitled to recover where animals enter
their property from the right of way and dameage the landowner’ s crops, the Legidature responded to
thedecisonin Clark’s Administratrix by amending the rallroad fencing datute. The Satute was
amended prior to 1872 to reed:

Until such fences* * * shdll be duly mede and maintained, such corporation shell be

ligble in double the amount for dl dameages which shdl be done by its agents engines or

carsto horses, cattle, mules or other animas on said road, or by reason of any

hor ses, cattle, mules or other animals escaping from or coming upon said

lands, fields or inclosures, occasoned in ether case by the falure to congtruct or

mantain such fences* * *.

Mo. Sat., Ch. 37, Art. 1, § 43 (Wagner ed. 1872) (emphasis added); see also § 809, R.S. Mo.
1879 (subdantidly smilar wording).

Railroads chdllenged the congtitutiondlity of thisexpandion of ther lighility, arguing thet the
amended gatute took their money for “the erection and maintenance of afence for the private use and
benefit of the proprietor or owner of the adjoining land,” exceeding the Legidature s authority “to pass
laws for the protection and sefety of passengers carried and property shipped over the [ ] railroad.”

Tricev. Hannibal & &. Jos. R.R. Co., 49 Mo. 438, 438-39 (1872) (argument of counsd). In
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Trice this Court rgected this condiitutiond chdlenge, emphasizing thet it was up to the Legidature to
determine what remedies should be available for aralroad’ sfalure to properly fenceitsright of way:
While the protection of the property of adjacent proprigtorsis an incidenta object of
the datute, its main and leading one is the protection of the traveling public. To insure
such protection railroads are imperatively required to fence therr track, and the penal

liability deemed necessary to enforce thisrequirement is a matter of

legislative discretion.
Id. a 440 (emphasis added); see al so Kingsbury v. Missouri, Kan. & Tex. Ry. Co., 156 Mo.
379, 57 SW. 547, 549 (1900) (collecting cases upholding Satute’ s condtitutiondlity).

But even under the amended (and expanded) datute, Missouri courts emphasized thet the
datute defined the outer limits of arailroad sliability — the railroad had no lighility except in the
crcumstances contemplated by the satute. Thus Mangold v. . Louis, Memphis & S.E. Ry.,
116 Mo. App. 606, 92 SW. 753 (E.D. 1906), rgected a plaintiff’ s attempt to recover from the
ralroad, where the plaintiff aleged thet the rallroad’ sfallure to erect the reguired fencing meade hisland
unusable, because cattle would destroy any crops he might try to plant.

[T]he understanding of the profession has been that the remedies of an adjacent

proprietor againg arailroad company for failure to fence, were confined to damages for

injuries done to his domedtic animas by trains, or to his crops by incursons of animas*

** - We have found no Missouri case which extended the liability of the railway

company beyond thoseindances* * *.

Id., 92 SW. a 753. Mangold then explained that itsrgjection of plaintiff’s daim was mandated by

this Court’' sdecigonin Clark’ s Administratrix:
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InClark’s Adm' x * * * the Supreme Court decided that the Satute, asit then stood,
was designed to protect railroads, passengers, and trains, and prevent injuriesto caitle
and other animas on the track; that it required companiesto fence their roadsin and
animads out, but did not require them to indose the farms or fidds of adjacent
proprietors. 1t was further held that no absolute obligation was imposed even to fence
the road; but that companies were liable, without proof of negligence, to owners of
cattle and other animas injured while sraying on railway tracks.

* * * That decison isdirect authority againgt the present plaintiff. * * * [U]nder
the datute, asit sood until amended to read asit does now, plaintiff would have hed no
cause of action. Does the amended or present satute furnish abasis for the action”?
The amendment adds nothing except thet an adjacent proprietor may recover for
damage done to him by reason of horses, cattle, mules, and ather animas coming on his
lands in consequence of arailway company’ sfalure to condruct fences and catle
guards Now it is not aleged thet the plaintiff was damaged in that way. Hence, the
amendment does nat assg his complaint, and he has no better case under the present
datute than he would have had under the former one. In truth, asa penal law, this
statute must be strictly construed. If the Legidaure had not undertaken to soedify
what lidhilities rallroad companies should be under to an adjacent proprietor in the event
of falure to fence their roads, there would be srength in plaintiff’ spogtion. But asthe

statute states the responsibility of the companies, we think it must be

limited to the particulars enumerated.
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Id., 92 SW. at 754.°
Because Pantiffs daimsagaing BNSF do not fdl within “the particulars enumerated” in
8 389.650, their atempt to Sate a cause of action under the statute must be rgected.
C. Becausethe L egislature Has Repeatedly Reenacted the Railroad
Fencing Law Without Substantive Change, this Court Must Presume
that it has Adopted this Court’s Consistent I nter pretation of the

Statute.

¥ Accord, Church v. Baltimore & O. R.R. Co., 10 Ohio App. 80 (1918) (rgjecting
adjoining landowner’ s attempt to recover the codts of posting awatchmean to prevent his cattle from
draying onto the track; sressng thet adjoining landowners limited to recovering damegesif hisanimds
arein fact injured on the track, or building the necessary fencing and recovering the cogt from the
ralroad); Butler v. Consolidated Rail Corp., 1981 WL 6730, *2 (Ohio App. Nov. 30, 1981)
(fdlowing Church and finding no cause of action “where the aoutting owner fesds his cattle to prevent

them from trying to pass through the dameaged right-of-way fence’).
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Asexplained above, the origind railroad fencing datute was codified in 1855, and the Satute
has remained essantialy unchanged in any rdevant respect Snce d least 1872. Sincethet time, the
Legidature has repeatedly reenacted the satute without substantia change, up to and induding the
present verson found a § 389.650, R.S. Mo.

Throughout this 150-year period, this Court’s conggent interpretation of the fencing Satute has
been that the gatute only permits recovery for injuries occurring on the right of way itsdf, and by
adjoining landowners, where animds escape from the right of way onto the adjoining landowners
property, and cause damage.

Thefact that the Legidature has repeatedly reenacted the fencing Satute without subgtantive
change, in the face of this Court’s condstent reading of the law, cregtes a presumption that the
Legidature has endorsed and adopted this Court’ sinterpretation. See, e.g., Hackman v. Director
of Rev., 771 SW.2d 77, 81 (Mo. 1989), cert. denied, 493 U.S. 1019 (1990); Messick v.
Grainger, 356 Mo. 1227, 1232, 205 SW.2d 739, 741-42 (1947) (where present statute
subgantidly the same as prior verson interpreted by the Court, “the presumption obtains thet the
legidature, in adopting [the new satute], intended to adopt the condruction theretofore given.”); State
exrel. Seed v. Nolte, 345 Mo. 1103, 1108-09, 138 S\W.2d 1016, 1019 (banc 1940) (where
rdlevant datutes “first enacted in 1872,” and reenacted “in subgtantidly the sameform,” the Generd

Assembly “are presumed to have adopted the construction so placed on the statutes by this court”).”

*  Seealso, Investors Title Co. v. Chicago Title Ins. Co., 18 SW.3d 70, 73 (Mo.
App. E.D. 2000) (“we presume thet the legidature, in reenacting a datute in subgantidly the same

terms, has adopted the previous congruction given to the Satute by the court of last resort, unlessa



contrary intention dearly gopears from the daute’); U.S. Central Underwriters Agency, Inc. v.

Manchester Life & Cas. Mgmt. Co., 952 SW.2d 719, 722 (Mo. App. E.D. 1997) (same).
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Thus in Martin v. Mid-Am. Farm Lines, Inc., 769 SW.2d 105 (Mo. 1989), this Court
adhered to its long-standing interpretation of Missouri’ sworker’s compensation law, sncethe
Legidature had expressed no disagreement with the Court’s congtruction:

We see no reason to depart from the uniform course of our decisons, which we bdieve

to be correct in their gpplication of the underlying Satutory policy. Section 287.250 and

its predecessors have remained subgtantialy unchanged since 1925 even though there

have been numerous amendments to other sections of the workers compensation

datutes. Those who bdlieve that the bendfits available to part time employees should be

subgtantidly reduced should meke their case before the generd assembly, which hes

shown gpparent satisfaction with the courts construction of § 287.250.
|d. & 111 (footnote and ditations omitted).

Like these other cases, here the Legidature has repeatedly reenacted the rallroad fencing Satute
without rdevant subgtantive changefor 130 year s, and in the face of this Court’ sinterpretation of the
lavin Ingal sbe and Clark’ s Administratrix. Inthese crcumstances, the Legidature has acocepted,
and acted in reliance on, this Court’s prior decisons. The Court cannat regject that unbroken line of

CasEs NOW.
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D. ThisCourt May not Engraft Additional Remedies onto the Railroad
Fencing Statute, Beyond Those which the L egislature Has Chosen to
Adopt.

Therallroad fencing Satute crestes aright of recovery in only alimited st of drcumdtances—
whereinjuries occur on the right of way, and on behdf of neghboring landowners if animds entering
from the right of way damage their land or crops. Besdes the Legidaure s acoeptance of this Court's
reading of the Satute, another fundamentad canon of Satutory congtruction requires thet this Court deny
Flantiffs any recovery under the satute — this Court may not add additiond remediesto § 389.650,
R.S. Mo, beyond those spedified in the Act itsalf.

Asthis Court recognizedin Trice v. Hannibal & . Jos. R.R. Co., 49 Mo. 438 (1872),
“the pend lidbility deemed necessary to enforce this requirement [thet railroads fence their rights of
way] isa matter of legislative discretion.” Id. a 440 (emphasis added); see also Mangold v.
S. Louis, Memphis & SE. Ry., 116 Mo. App. 606, 92 SW. 753, 754 (E.D. 1906) (“asthe
datute Sates the responghility of the companies, we think it must be limited to the particulars
enumerated”).

The principle recognized 130 years ago in Trice —that the Legidaure, not the courts, must
decide what remedies are available for the vidlaion of agautory duty —isafundamenta rule of
datutory interpretation. Thus, in Metro Auto Auction v. Director of Revenue, 707 SW.2d 397
(Mo. 1986), this Court refused to dlow the Director of Revenueto labd avehidetitle as containing an
inaccurate odometer reeding basad on the Director’ s independent invedtigation, where the rdevant
datute only permitted the Director to qudify thetitleif the vehicle transferor certified that the

odometer wasinaccurate. The Court stressed that it could not supplement the Satutory scheme
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enacted by the Legidature, even though granting the Director this extra-datutory power arguably would
further the atute s generd objectives

Although section 407.511 et seq. isacomprehensve enactment by the legidaure

concerning odometers and evinces a purpose of informing the public of the correct

mileage reading on vehides purchased, “ courts must condrue a datute asit dands. . .

and mugt give effect toit aswritten . . .. This Court may not engraft upon the

statute provisions which do not appear in explicit words or by implication

from other wordsin the statute.”

Id. a 402 (emphasis added), quoting Wilson v. McNeal, 575 SW.2d 802, 810 (Mo. App. E.D.
1978).

Smilaly, in Willman v. McMillan, 779 SW.2d 583 (Mo. 1989), this Court refused to
adopt adoctrine of intra-State forum non conveniens, asaway of redricting aplantiff’s broad
datutory right to choose where to file suit within the State.

The respondents raise severd palicy quedionsin ther argument that the Missouri courts

ought to limit the venue Satute by engrafting upon it an intragtate forum non

conveniens device They ask whether the plaintiff should have an unlimited right to

sdect the forum. Section 508.010(6) isthe legidatures limitation on aparty in deciding

whereto initiste an action. Venue iswithin the province of the legislature, and

a court must be guided by what the legislature says. The court may not

engraft upon a statute provisionsthat do not appear explicitly or by

implication from other wordsin the statute.



Id. a 585-86 (emphasis added). Accord, Missouri Dep’t of Social Servs. v. Brundage,
SW.3d__ , 2002 WL 1518500, *6 (Mo. App. W.D. duly 16, 2002) (refusing to recognize extra-
datutory private right of action); Pollock v. Wetterau Food Distrib. Gp., 11 SW.3d 754, 767
(Mo. App. E.D. 1999) (“Oneof the most fundamentd principles of Satutory condruction isthet we
mugt give effect to the Satute as written and cannot add provisons which do not gppear either explicitly
or by implication.”).

The Legidature s decision asto what rights and remedies to recognizeis frequently based ona
palitical balancing of competing interests; courts should not upsat the legidaive baance by giving extra:
datutory rightsthe Legidature chose not to afford. “To the point thet courts could achieve ‘more of
the legidative objectives by [adding provisonsto the law], it is enough to respond thet Satutes have not
only endsbut dso limits” Edward Hines Lumber Co. v. Vulcan Materials Co., 861 F.2d 155,
157 (7th Cir. 1988); see al so Director, OWCP v. Newport News Shipbuilding Co., 514 U.S.
122, 136 (1995) (principle of liberaly construing remedia statutes *does not add features thet will
achieve the datutory ‘purposes more effectively. Every satute proposes, not only to achieve cartain
ends, but dso to achieve them by particular means™* * *.").

In the presant case, the Legidature hasimposad a Satutory duty on railroads to fence their
rights of way, and has dso specified the remedies avallable to particular parties, in particular
arcumgtances, where the raillroad fails to meet its Satutory obligations. Where the Legidature has
determined thet the existing remedies provided by the Satute are inadequiate (such as under the origing
datute asinterpreted in Clark’ s Administratrix v. Hannibal & S. Joseph R.R. Co., 36 Mo.
202 (1865)), it has amended the Satute to enlarge the avallable remedies. Y &, even though this Court

announced thet the datute is limited to injuries occurring on the right of way in Ingalsbe v. St. Louis-
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San Francisco Ry. Co., 295 Mo. 177, 243 SW. 823 (1922), the L egidaure has not broadened the
avalable gatutory remediesin the 80 years Snce that decison wasissued. In these drcumgtances, it
would be improper for this Court to now engraft anew remedy on the daiute. Since the Satute gave
the Slis no right to recover, this Court must affirm the Circuit Court' sdismissal of their dams

Il. Because, Like Other Landowners, BNSF Had no Common-L aw Obligation to

FenceitsProperty to Keep Personsor Animals Out, Plaintiffs Cannot Statea

Claim Against BNSF for Common-L aw Negligence. (Appellants’ Point I1.B)

Asexplained a length above, the duty imposad on rallroads by the fencing Satute does not run
to the bendfit of persons, like Plantiffs, injured well beyond the railroad sright of way. Plantiffs dam
that BNSF had a common-law duty to mantain its fence for their benefit must fal aswel.

The question whether BNSF owed Rlaintiffs acommon-law duty to protect them from exposure
to the animds of othersisalegd quedion, asto which this Court exercises de novo review.
Strickland v. Taco Bell Corp., 849 SW.2d 127, 131 (Mo. App. E.D. 1993).

At the outss, in andyzing Plantiffs commorHaw dam, the Court must disregard the fencing
daute. Asshown above, that satute does not cregte a duty owing to Plaintiffs, and therefore any
commorHiaw cause of action must proceed entirdly independent of the satute. Asthis Court has hdld,
where the fencing Satute is not implicated “the railroad company stands upon precisdy the same footing
as other land owners, and only those acts required of naturd persons, under like crcumstances, can be
required of the defendant.” Hughesv. Hannibal & . Jos. R.R. Co., 66 Mo. 325, 326 (1877);
accord, Ingalsbev. &. Louis-San Fran. Ry. Co., 295 Mo. 177, 243 SW. 323, 326 (1922) (but
for fencing datute, “the railway company held its unindosed right of way with the same rights and

subject to the same immunities which pertain to thetitle of other unindased land”).
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Therefore, BNSF s duty to fence its property must be judged by the same standards gpplicable
to any other Missouri landowner. “ At common law, no duty devolved upon a land owner to
fence, and gock wandering upon land of another and being injured by pitfalls, places no lidhility on the
landowner.” Theener v. Kurn, 235 Mo. App. 823, 146 SW.2d 647, 649 (W.D. 1940) (empheds
added). Thus in Mangold v. . Louis, Memphis& SE. Ry., 116 Mo. App. 606, 92 SW. 753
(E.D. 1906), the court rgjected out-of-hand the daim that the railroad might be ligble at common law,
even if nat lisble under the fencing law, where the plaintiff dleged that the rallroad sfalure to erect the
required fencding mede hisland unussble

Railroad companies are not required by the common law to fence their

right of way. Hence, there was no breach of any common-law duty by

defendant which would lay it ligble to plantiff, and we may dismissthat phase of the

case without further remark.

Id., 92 SW. a 753.

Smilaly, the Court of Appeds opinionin Ingalsbev. &. Louis-SF. Ry. Co., 219 SW.
1005 (Mo. App. 1920), aff' d, 295 Mo. 177, 243 SW. 323 (Mo. 1922), states categoricaly:

It isthe settled law of this state that there is no common-law duty of a

landowner to fence animals out. If therefore rallroad companies are to be hdd for

any damages that might come to live sock by reason of getting over or through a

defective fence, that ligbility must be based upon the failure of the rallroad company to

perform some datutory duty * * *,
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Id., 219 SW. a 1007; see also id. a 1009 (“there is no commontlaw duty resting on any oneto
merdy fence againg animds, and [ ] this gppliesto rallroad companiesthe same asto any onedse’);
Dooley v. Missouri Pac. Ry. Co., 36 Mo. App. 381, 387 (E.D. 1889) (“a common law the
defendant, like any other land-owner, had aright to leave itsland unfenced’); Clark’ s
Administratrix v. Hannibal & . Joseph R.R. Co., 36 Mo. 202, 220 (1865) (“Asdefrom the
datute, the railroad company would not be bound to fence their road againg dray cettle* * *.”).

Once again, the Missouri casdaw is condstent with cases from other States, which hold that,
like other landowners, arailroad has no commorHaw lighility for failure to adequatdy fenceits rights-of-
way, but can only be hdd ligble, if & dl, under agtatute imposing aduty to maintain right-of-way
fendng. See, e.g., Kansas, Okla. & Gulf Ry. Co. v. Kiersey, 266 P.2d 617, 618 (Okla. 1954)
(rgecting common-law negligence daim for injuries beyond right of way snce [t common law there
was no duty of arailroad to fenceitsright of way againg catle”); Brei v. Chicago, Burlington &
Quincy R.R. Co., 265 N.W. 539, 541 (Neb. 1936) (“thereis no common-law duty thet requires
anyone, induding ralroad companies, to fence againg animas  The datute quoted hereinisin
derogation of the common law and was intended to change the common law only asto the gpecid
ingances mentioned expresdy within the datuteitsdf.”); Leary v. Cleveland, Cinc., Chi. & S. L.
Ry. Co., 74 Ind. App. 281, 123 N.E. 808, 809 (1919); Hocking Valley Ry. Co. v. Phillips, 81
Ohio &. 453, 91 N.E. 118, 119 (1910).

Adopting Plantiffs argument would have gartling, and dearly improper, conseguences. In
essence, Rlaintiffs contend thet alandowner has acommon-law duty to fenceits land, in order to
containits neighbor’ s livestock, to prevent those animas from straying onto the property of athird

paty. Apparently, Plantiffs arguethat, if Property Owner A has animas on his property, his neighbor,
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Property Owner B, has aduty to erect and maintain afence dong the A-B boundary, to prevent
Property Owner A’s animals from getting out. Thisisabsurd, and contrary to dearly
established, long-gtanding Missouri law —alandowner has no obligation to teke active measuresto
prevert injuries by his neighbor’ sanimas

The abaurdity of adopting the result Plaintiffs advocate is dso reveded by consdering the
measures a property owner would have to take to discharge this supposed duty.  The property owner
would need to know what his neighbor was doing, on the neighbor’ s property, e dl times. Arethe
livestock the neighbor is maintaining bovine? Equine? Or just swine? Does the property owner
acocordingly need to build afence that is horse-high, hogrtight, or both? What of odtrich; or dephants?
The property owner’ s obligation to fence would depend upon the neture of his neighbor’ s actions, on a
day-to-day bad's, over which the property owner has no control, and from which he derives no bengfit.

The respongibility to build afence to contain livestock should rest on the person cregting the
risk, and recaiving the benefit from maintaining livestock — the owner of the animas, or the owner of the
land on which the animas are pastured, not on aneighbor. Missouri courts have sensbly recognized
thet, under the common law, the duty to contain domedticated animas was on the owner of the animals,
not adjoining landowners

By the common law every man was bound to kegp his cattle in hisown lands

No man was bound to fence hisfidd againg an adjoining one. Every man was bound

to kegp hiscatlein hisown fidd & his peril.
Growney v. Wabash Ry. Co., 102 Mo. App. 442, 76 SW. 671, 672 (W.D. 1903); see also Lins

v. Boeckeler Lumber Co., 221 Mo. App. 181, 299 SW. 150 (E.D. 1927) (cited by Court of

Appeds, Op. a 12).
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And thisis aso wha a Missouri Satute requires— as the Court of Appealsrecognized inthis
very case, “[ulnder § 270,010, [R.S. Mo.)] it isunlawful for owners of domestic animdsto permit them
‘to run a large outsde the enclosure of the owner.”” Op. & 3 n.4. Under the Satute, the injured party
need only prove the time and place of the accident, defendant’ s ownership of the animd, and damages,
the burdenison the defendant to show freedom from negligence. Claas v. Miller, 806 SW.2d
141, 145 (Mo. App. W.D. 1991); Beshore v. Bretzinger, 641 SW.2d 858, 862-63 (Mo. App.
W.D. 1982). Yet, dthough it acknowledged this Satutory duty on the person actudly respongble for
the animdss, the Court of Appedsimposed an unprecedented, extra-gtatutory duty on the animal
owner’s next-door neighbor. Thisisunjudtified, and nonsenscd.

It isno answer to contend that the animd’ s owner may have rlied on BNS to fence thisside
of hisproperty. The stock law unambiguoudy places the duty on the animal owner to contain his
livestock. Moreover, to the extent any right-of-way fence was inadequete to contain the horse, under
the fencing Satute the animd’ s owner had aremedy — after giving the rallroad five day’ s notice “the
ownersor proprietors of said lands* * * may erect or repair such fences, * * * and shdl thereupon
have aright to sue and recover from such corporation in any court of competent jurisdiction the cogt of
such fences* * * together with a reasonable compensation for histime” and ten percent per year
interest. § 389.650.3, R.S. Mo. Intheface dof hisoveriding responghility to superintend hisown
animds, the animd owner could not St idly by, and rly on therailroed to discharge hi's Satutory duty.

Besdes being unjudtifiable on palicy grounds, the recognition of acommorHaw duty to fence
would be inconsgtent with the generd rule that alandowner has no common-law duty to fenceits
property to prevent trespassr's (Such as the horse here) from being injured by dangerous conditions on

the property of others, even when they reech the place of injury by traversng the landowner’ s property
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—once agan, the landowner’ s duty is limited to preventing injuries on his own property. See, e.g.,
Mair v. C& O RR., 851 F.2d 829, 833 (6th Cir. 1988) (noting that “under Michigan law the actua
gte of aperson’sinjury iscrudd”; railroad not ligble for failure to fence where trespasser injured on
another’ s property after traversing right of way); Calhoun v. Belt Ry. Co., 314 11l. App.3d 513, 731
N.E.2d 332, 339 (2000) (same; collecting cases from numerous jurisdictions); Thomas v. Duquesne
Light Co, 500 A.2d 1163, 1167 (Pa. Super. 1985) (same); see generally, 62 AM.JUR.2d,
Premisss Lichility 8 185, a 553 (1990) (“An owner or occupant of premises has been hdd to owe no
duty to trepassers, to protect them from peril or hazards on adjoining or neighboring premises over
which the defendant has no control, and the courts have dediined to imposed liability in such caseson
any theory which might warrant arecovery by atrespasser if injured on the defendant’ s premisss”);
Annat., 39 A.L.R.2d 1452 (1955).

In analyzing the duty issue, the Court of Appedls held that “exigence of aduty isnormally
basad on foreseestility thet the conduct complained of might lead to the injury suffered.” Op. a 7. But
the Court of Appeds Satement isinaccuraie — as Plantiffs recognize,

[T]he centrd issue in determining whether adefendant has aduty to aninjured part is

public palicy. In Hoover’ s Dairy, Inc. v. Mid-America Dairymen, 700 SW.2d

426 (Mo. banc 1985), the court Stated:

“Thejudicid determingtion of the existence of the duty rests on sound public
policy as derived from acaculus of factors among them, the sodid consensus
thet the interest isworthy of protection; the foresseability of harm and the
degree of certainty that the protected person suffered injury; mord blame

sodiety ataches to the conduct; the prevention of future harm; congderation of
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cogt and ahility to soread the risk of lass; the economic burden upon the actor
inthe community ...." Id. at 432.
Appdlants Br. 33.

The Court of Appedsignored the broader, public-palicy issues which must be addressed
before imposing aduty on therailroad. Among those public policy congderations, this Court must
recognize the fallowing facts

(1) tharalroads like other landowners, generdly have no duty to fence their property;

(2  tha theMissouri Legidaure, for 150 years, hasrefused to impose lighility on
railroads for injuries occurring beyond their rights of way;

(3)  tha theanimd’sowner, the person in the best position to know of the presence of an
animd on unenclosed property, and therefore the person best able to take messuresto
prevent the animd from running & large, isal ready subject to drict, etutory ligbility
for injuries causad by hisroaming animes

(4)  thalandowners, liketheralroad, generdly have no commorHaw duty to prevent
trespassers from traversing their property, and suffering injury off the landowner’ sown
property; and

(5)  thatimposing aduty on Missouri landownersto contain their neighbor’ s animds
would be entirdy unworkable, Snce it would reguire them to invedtigate their neighbor’s
use of ther own property, and modify their fences based on whet ther neighbor’s

chooseto do.
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When these factors are gppropriately conddered, there is no reason for this Court to depart from long-
sanding Missouri law to impose an extraordinary duty on BNSF, essantidly making it the kegper of its
neighbor’ s livestock.

[11.  AsMissouri Appellate CourtsHave Held on Numerous Occasions, Any

Alleged Failure by the Railroad to Adequately Fenceits Right of Way Was not

a Proximate Cause of Plaintiffs Injuriesasa Matter of Law. (Appellants

Point I)

The quegtion whether Flaintiffs Third Amended Petition Sated a cause of action, by adequatdy
dleging the dement of proximate causation, presents a question of law subject to this Court’ sde novo
review. Nazeri v. Missouri Valley College, 860 SW.2d 303, 306 (Mo. 1993).

Asexplained above, BNSF had no duty, either under 8 389.650, R.S. Mo., or under the
common law, to build or maintain afence to prevent ahorse on neighboring property from getting onto
apublic highway. To recover for negligence, Plantiffs must establish three separate dements: “[1] that
the defendant had a duty to protect [them] from injury, [2] that the defendant breached thet duty, and
[3] thet the defendant’ sfallure directly and proximetdy caused [them)] injury.” Robinson v. Health
Midwest Dev. Gp., 58 SW.3d 519, 521 (Mo. 2001); accord, Sanley v. City of
Independence, 995 SW.2d 485, 487 (Mo. 1999). Given thelack of any enforcegble duty,
Fantiffs damsagang BNSF mud fal —*[w]here no duty isindicated by Missouri Satute, caselaw,
or otherwise, afundamentd prerequisite to establishing negligenceisabsent.” Ford v. GACS, Inc.,
265 F.3d 670, 682 (8th Cir. 2001); accord, Smith v. King City School Dist., 990 SW.2d 643,

647 n.2 (Mo. App. W.D. 1998).



Given the lack of an actionable duty, this Court need not even address the separate question
whether Rantiffs dlegations are adequate to show that any dleged negligence of BNSF wasa
proximate cause of ther injuries. But Flaintiffs damsfail on thisdement aso, Snce casdaw holdsthat
aralroad sdleged falure to adequatdy fence itsright of way is not aproximete cause of injuries
occurring beyond the right of way itsdf.

Thus in Scott v. Atchison, Topeka & SF. Ry. Co., 32 SW.2d 139 (Mo. App. 1930), the
Eagtern Didrict held thet a plaintiff could not recover where acow escaped onto the railroad sright of
way, but was turned off the right of way by railroad employess, and was later found neglected and deed
in digant property:

We are dearly of the opinion thet defendant’ sfailure to have maintained a

datutory fence was not the proximate cause of the cow’ sdeath. It istrue that she came

upon the right of way through a defective fence, but asde from the fact that shewas

neither gruck nor frightened by atrain, her death had no direct connection with

the operation of therailroad, or with the use by the company of itsright of

way.

Id. a 141 (emphasis added); accord, Fink v. Baker, 46 Ill. App.3d 1061, 1068, 361 N.E.2d 702,
707 (1977) (“thefalure of aralroad company to fenceitstrack cannot be the proximete cause of an
injury to a person occurring on an adjacent and pardld track belonging to another railroad company
which dso failed to fenceits track, though such person had to crassthe track of the first company to
reach the place of injury”); Kurn v. Immel, 184 Okla 571, 89 P.2d 308, 308 (1939) (“ Ordinarily,
damagesto livestock occurring off the right of way of arailroad company are not anaturd or probable

conseguence of afailure of the company to congtruct or maintain proper fences.”); Brei v. Chicago,
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Burlington & Quincy R.R. Co., 265 N.W. 539, 541 (Neb. 1936) (“damagesto live stock,
sudaned after they have escaped from the right of way of the railroad company, are not ordinarily a
naturd and probable conssquence of afailure of the railroad company to condruct or maintain proper
fences’).

These decisons rest on afundamentd principle of proximate causation —adefendant’ saction is
not the proximate cause of an injury if an independent cause intervenes between the defendant’ s action
and theinjury. Asthis Court recognized in Callahan v. Cardinal Glennon Hospital, 863 SW.2d
852 (Mo. 1993), even if theminimd “but for” causation andard is satisfied, proximate causation is
not established “[i]f the factsinvolved an extended scenario invalving multiple persons and events with
potentid intervening causes” 1d. at 865. While frequently afactud question, “acourt properly
interposesits judgment in this determination when the evidence reveds the exigence of an intervening
cause which edipses the role the defendant’ s conduct played in the plaintiff’ sinjury.” Tompkins v.
Cervantes, 917 SW.2d 186, 190 (Mo. App. E.D. 1996).

Here, the horseitsdf condlitutes such an independent, intervening cause. While the action of the
horsein entering therailroad sright of way through a defective fence may have been the* naturd and
probable consegquence’ of the fallure to erect an adequate fence, no one could predict that the horse
would | eave theright of way &fter entering it, or could predict its actions after it did 0. Thehorse
literaly could have travdled for miles, ended up anywhere, and done virtudly anything onceit got there.
Y ¢ the Court of Appeds has now hdd BNSF ligble for any injury caused by the horse, wherever it
may roam, and whatever it may do. This notwithstanding the fact thet BNS- neither owned, nor hed

any contral & any time, over theanimd.



In these drcumdtances, where Rlantiffs injuries resulted from the independent actions of the
horse, at most any dleged negligence by BNSF merdly cregted the conditions in which the callison
was possible. BNSF s conduct did not proximately cause that collison, or Rantiffs consequent
injuries

Prior and remote cause cannot be made the badis of anegligence action if the

remate cause did nothing more than furnish the condition or give rise to the occasion by

which the injury was made possble, and there intervened between thet cause and the

injury adiginct, successive, unrdated and efficient cause of theinjury, though the injury

would not have occurred but for the condition or occasion.

Esmond v. Bituminous Cas. Corp., 23 SW.3d 748, 753 (Mo. App. W.D. 2000); see also

Tompkinsv. Cervantes, 917 SW.2d a 191 (same).

This Court long ago refused “to place upon [aralroad] the burden of insurer of sock thet
ecapes from itsright of way, whilein theindosure of another.” Ingalsbe v. . Louis-San
Francisco Ry. Co., 295 Mo. 177, 243 SW. 323, 326 (1922). Yet that isjust what the Court of
Appeds decison hasdone. That result should be rejected.

IV.  TheCircuit Court Did not AbuseitsDiscretion in Denying Plaintiffs L eaveto
Filea Fourth Amended Petition Against BNSF, Since the Proffered
Amendment Would not Have Cured the Defectsin Plaintiffs’ Third Amended
Petition. (Appellants Pointslll & V)

A denid of arequest to amend the pleadingsis presumed to be correct, and the burden ison
the proponent to show thet thetrid court dearly and palpably abused itsdiscretion. Vickersv.

Progressive Cas. Ins. Co., 979 SW.2d 200, 205 (Mo. App. E.D. 1996). Patiesdo not have an
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absolute right to repestedly amend thar pleadings, and a court’ srefusd to dlow an amendment isan
abuse of discretion only when the denid is 0 arbitrary and unreasonable as to shock the court’s sense
of jusice and indicate alack of careful congderation. 1d., citing Rhodus v. Wheeler, 927 SW.2d
433, 436 (Mo. App. W.D. 1996).

Here, the Circuit Court properly rgected Plantiffs proffered Fourth Amended Petition againgt
BNSF for one smple reason: that amendment wasfutile L.F. 44, 60. A criticd factor in deciding
whether leave to amend should be granted is whether the proffered amendment would cure any
inadequecy in the moving party’ spleadings. Sheehan v. Northwestern Mut. Life Ins. Co., 44
SW.3d 389, 394 (Mo. App. E.D. 2000). Here, Plantiff’s proposed Fourth Amended Petition would
not cure the defects described above — the dlegation thet the horse actudly escgped through the right-
of-way fencing, or that BNSF was actudly aware of any inadequaciesin the fence, cannot cregte aduty
where none otherwise existed, or establish the direct causal link between BNSF s conduct and
Planiffs injurieswhichisso plainly lacking.”> Thefact thet Plaintiffs had amended their complaint on
three prior occasons, just five months before a scheduled jury trid, dso judtified the Circuit Court’s

action.

®  The proffered amendment isdso mideeding in one aiiticd particular: in attempting to bolster
thar daim thet it was foressegble thet fallure to maintain the raillroed s right-of-way fenaing could cause
thar inuries RAantiffsdlege thet “the pastur e was adjacent to U.S. Highway 60, aheavily traveled
divided hignway.” Supp. L.F. 12 23 (emphedsadded). But Plantiffsfail to acknowledge thet the
railroad’ s right of way wasdmaost one-hdf milefrom U.S. Highway 60, on the far side of the

pasture.
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CONCLUSON

For the foregoing reasons, the Circuit Court’ s judgment, dismissing Plantiffs damsagang

BNSF with prgudice, should be affirmed.
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