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JURISDICTIONAL STATEMENT

Appellant, Johnny Johnson, was jury-tried and cctend of first degree
murder, § 565.020 RSMo 206&jdnapping, § 565.110, attempted forcible rape, §
566.030 and armed criminal action, 8 571.015, @Sh Louis County Circuit
Court (D.L.F. 778-781Y. The trial court sentenced Johnny to death arebtlife
sentences, to be served consecutively (D.L.F. &8)-8This Court affirmed in
Sate v. Johnson, 207 S.W.3d 24 (Mo. banc 2006).

Johnny filed gro se Rule 29.18 motion (L.F. 7-12), which appointed
counsel amended (L.F. 27-306). The motion coud &e evidentiary hearing and
denied relief (L.F. 608-655). Johnny timely appédirom the denial of
postconviction relief (L.F. 658-660).

Because a death sentence was imposed, this Ceuekbhusive appellate
jurisdiction. Art. V, 83, Mo. Const. (as amended2p Standing Order, June 16,

1988.

L All statutory references are to RSMo 2000, untghsrwise indicated.

% Record citations are as follows: evidentiary reatranscript (H.Tr.); legal file
of 29.15 appeal (L.F.); trial transcript (Tr.); elot appeal legal file (D.L.F.); and
exhibits (Ex.). Johnson requests that this Cake judicial notice of its files in
Sate v. Johnson, S.Ct. No. 86689. The motion court took judiciatioe of the
underlying criminal case (H.Tr. 7).

3 All references to rules are to VAMR, unless spedibtherwise.
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STATEMENT OF FACTS

Guilt Phase

Trial counsel began the defense of Johnny Johipg@amitting he
committed homicide on July 26, 2002 and informing jurors that he inherited
his mental illness from both sides of his family.(13-814). Schizophrenia,
limited intellectual capacity, childhood traumaygrand alcohol use and a
diminished ability to coolly reflect on his actiohecame the central themes of the
defense strategy (Tr. 813-819). The first witnesdlie defense was a psychiatrist;
Dr. John Rabun (Tr. 1446).

As part of a presentence evaluation conducted &ir houis County Court in
2001, Dr. Rabun determined that Johnny sufferesh fsohizophrenia,
undifferentiated type (Tr. 1450, 1473). He statiading problems when he
attempted suicide at age thirteen (Tr. 1454). dghvad been hospitalized for
depression and drug use at several mental hosfital$454). The doctor
testified that medical professionals diagnosed dghvith depression as a young
teenager and then more psychotic diagnoses appasitezigot older (Tr.1455).
Defense witnesses concentrated primarily on pragidne jury the facts necessary
to find mental disease or defect. The defenseigeovfacts on issues such as poor
mental functioning, sexual abuse and physical tea(ifin. 1528-1532, 1546-1555,
1560-1564,1600-1607, 1754-1761).

The state offered the testimony of forensic psyatyst Dr. Byron English in

rebuttal (Tr. 1797). Dr. English conducted mentlth examinations of Johnny
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first pursuant to section 552.020 to determine ivaehe was competent to
proceed to trial and later pursuant to 552.030eteminine responsibility at the
time of the crime (Tr. 1803, 1817). Dr. Engliskaissed stealing (Tr.1808), fire
setting (Tr.1809), drug and alcohol abuse (Tr.18802), and 1Q testing
(Tr.1812-1815). His diagnoses were major depressisorder recurrent with
psychotic features in partial remission, polysuhstadependency, antisocial
personality disorder and borderline intellectualdioning (Tr. 1815). Dr.
English opined that a person with true commandubadhtions would not be able
to refrain from acting upon them for any lengthiofe (Tr. 1824). A command
hallucination to kill a person would have to beedctipon “fairly immediately”
(Tr. 1824). The doctor believed that the halludova were the result of
methamphetamine use and that Johnny enjoyed tlésesy sought them out and
knew he did not have to follow them (Tr. 1825-182Bgcause Johnny did not
feel he had to act immediately the hallucinatiomsewnot the result of psychosis
(Tr. 1826). English could separate Johnny’s psiichwisual hallucinations from
drug abuse hallucinations (Tr. 1838-1840). Becaniser doctors had used the
diagnosis of schizoaffective disorder, Dr. Englisaind it was in remission
because Johnny was being medication compliant, gnemgh he was still
experiencing hallucinations two years later (T41,81862). English found
Johnny was able to deliberate at the time of theecand, in fact, planned the

crime as well (Tr. 1843).
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The state argued that Johnny was not normal buhtrgal disease evidence
was nonsense (Tr. 1920-1921). In rebuttal argutienstate asked the jurors to
“Pick out whatever mental disease you want...” frdhthee myriad of labels
Johnny has received from all the doctors, but ¢&la question was “was he able to
coolly reflect.” (Tr.1946). The state argued thalidny was “smart enough” and
“had succeeded in manipulating the mental heaktesy his whole life.”
(Tr.1956). The jury found Johnny guilty of all cgas (Tr. 1871). Throughout the
trial and at the time of the verdict Johnny wasnraag doses of Novane an
antipsychotic, Imipramine an antidepressant/antegmedication, Seroquel a
second antipsychotic, and Valium a second antigjmxnedication (Tr. 2236-
2344).

Penalty Phase

The state presented evidence of what life wasftikéhe family after losing
C.W. (Tr. 1991-2033). The defense presented seeamwitnesses, five of whom
were not family members (Tr. 2033-2265).

Katie Johnson testified her brother Johnny wamarlwho got teased
growing up for being different (Tr. 2034). She désed Johnny as seeing people
who were not there, hearing things and experient@pgodes” (Tr. 2036).
Johnny was sexually abused by a boy named Doug amah named Jeff Gibbs
(Tr. 2036, 2039-2040). Johnny was helpful with kils when he was not in

mental institutions (Tr. 2036-2037). She considdreself a friend of the victim’s

10
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mother and went to a memorial for C.W. (Tr. 2044}jeenaged Johnny used a lot
of drugs around her (Tr. 2041).

Dr. Wanda Draper testified about the developmesitajes of the average
person and how Johnny’s development was dramatiddferent (Tr. 2042-2061,
2070-2141). She studied records, interviewed faanld Johnny himself before
writing a report (Tr. 2046-2047). Johnny’s mothers very young when she
began having children and she had little time farthird child, Johnny (Tr.
2076). Little parental bonding left Johnny withausecure attachment to anyone
so he suffered emotionally from neglect (Tr. 20 D). Draper referred to several
head injuries Johnny suffered as a child but coulthaw any conclusion about
significance because she was not a medical dottoR(70). In addition to
neglect Johnny suffered physical and verbal abndéheas mother’s boyfriend
tried to drown him (Tr. 2080-2081). Academic andiabtroubles plagued
Johnny’s schooling years (Tr. 2081-2082). Bed wgttiontinued from childhood
to the present (Tr. 2082). Sexual abuse, physmade, drug use and alcohol use
coupled with untreated mental illness and cognitigéciencies interfered with
Johnny’s development (Tr. 2083-2124).

Shirley McCulloch testified she was a member onlgfs special education
team (Tr. 2064). Johnny had to repeat Kinderggifen2065). He was sweet and
loved storytelling even though he was “challengacidemically (Tr. 2066). He

clung to her and she never met his father (Tr. 2QBhnny lived in an unstable

11
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home while many kids in the school were from vaapke backgrounds (Tr.
2068).

Chris Reeves, an assistant principal at Northwedtl School, testified that
he knew Johnny was learning disabled (Tr. 21463.lddked at Johnny’s IQ
scores and found him to be average to below avenagéelligence (Tr. 2149).
Because he was in the special education prograasdool administration
advanced Johnny from one grade to the next foeboeasons and not for
academic ones (Tr. 2150).

Additional school teachers testified for Johnny, they remembered very
little about his past. Linda White testified thaegdaught Johnny in her special
education class during the 1993 to 1994 school {f@ak152). She described
Johnny as a quiet kid who did not disrupt class ZI63). She did not have a
definite recollection of Johnny as a student (Ti54). Karen Gilbert, school
counselor from North Jefferson Middle School testifshe worked with Johnny
and his special education teacher (Tr. 2157). 8harfed up with Johnny’s
mother when he attempted suicide (Tr. 2159). Sheemebered he was afraid he
would go to hell if he took his own life (Tr. 21@he remembered he had red hair
and brothers (Tr. 2160). Susan Betts knew Johtayiene when he was
vulnerable in seventh grade (Tr. 2162- 2163). Shglt special education classes
(Tr. 2163). She remembered the other childrenrgallohnny names like stupid,
dumb and evil (Tr. 2165). The kids also said tretould someday kill someone

because he was so bad (Tr. 2165). Johnny dideaot;rhe just put his head down

12
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and withdrew (Tr. 2165). No educator recalled thg t day life of Johnny during
his school years.

Family members testified for Johnny that they kiited him no matter
what he had done (Tr.2173-2265). Family membet#igzbto instances of
trauma, abuse and history of mental issues duohgnly’s life (Tr. 2185, 2186,
2198, 2206, 2211, 2214, 2225, 2245, 2252, 22522 276he defense recalled
social worker Dahley Dugbatey to testify about smhen Johnny spoke up for
her while she was working with him (Tr. 2237-2243he defense strategy in
penalty phase was to prove that Johnny’s mentedsl colored every facet of his
life (Tr. 2286-2302). The jury sentenced Johnngdath (Tr. 2318, D.L.F. 797-
798).

Post-conviction

Johnny filed gro se Rule 29.15 motion (L.F. 7-12), which appointed
counsel amended (L.F. 27-306). The motion colet,Honorable Mark Seigel,
held an evidentiary hearing on November 30, 20@%dmber 1 and 2, 2009 and
July 30, 2010 (L.F. 608-655).

Psychiatrist, Dr. Pablo Stewart, testified thdtnloy suffered from chronic
psychotic disorder not otherwise specified, moaber not otherwise specified,
polysubstance dependence, post-traumatic stremsldisand, cognitive disorder
not otherwise specified (H.Tr.196-198). Dr. Stevgltermined Johnny was not
responsible for his actions at the time of the er{id.Tr.198). In reference to

statutory mitigating circumstances, the doctor fbdahnny was under the

13
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influence of extreme mental and emotional distuceasnd his ability to conform
his conduct to the requirements of law was subistiintmpaired (H.Tr. 199).

Pamela Strothkamp testified she was Johnny’s apeducation teacher
during the 1991 to 1992 school-year (H.Tr. 400he &membered Johnny in
detall, just as she remembered all of her studéhis. 400). Johnny was in her
first special education class and he stood out ttwrother students because he
suffered from auditory processing disorder (H.1024103). Ms. Strothkamp
studied the condition because of her own son an@edoespecially hard to get
Johnny the help he required to be able to achiegehool (H.Tr. 406-410). She
observed that Johnny came from poverty, he oftegllethof urine and sex, and
had bruises on his body consistent with abuse (H410,417-418, 443). She
called child protective services a number of timescerning Johnny and talked
with her principal about her concerns (H.Tr. 4424 4Johnny was about two
years older than the other children because hééad held back on two different
occasions in school (H.Tr. 414). She rememberadJbhnny attempted suicide
during the year and never returned to school (HIT8). She was ready willing
and available to testify at Johnny’s trial had titie# attorneys contacted her (H.Tr.
445). Lisa McCulloch, the Mitigation Specialist fibre trial team, testified she
discovered Ms. Strothkamp’s name in school recbrdglid not follow up after a
couple of failed attempts to contact her by telefghdH.Tr. 571-573).

Social Worker, Vito Bono, evaluated a seventear gp&d Johnny in 1995

(H.Tr. 476). Mr. Bono met Johnny after he was athdito the emergency room

14
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suffering from suicidal thoughts (H.Tr. 477). MrolBo wrote a psycho-social
assessment after Johnny was admitted for his ofetysand treatment (H.Tr.
479). Johnny was living in a dysfunctional situatiwith an abusive man, felt
constantly suicidal and had been purposely injunimgself (H.Tr. 479, 485).

Dr. Brooke Kraushaar evaluated Johnny to determhime understood his
right to remain silent in the face of questioningthe police (H.Tr. 498). Through
her testing she looked at Johnny’s intelligencepteanal functioning and actual
understanding of the language used by police istiedardViranda warnings
(H.Tr. 499). Dr. Kraushaar found Johnny was defitin reading comprehension,
had very poor memory and did not understand thelsvased by the police when
they explained his rights (H.Tr. 501, 505,509-518he determined that Johnny
did not have the capacity to validly waive his ddnsonal rights at the time he
made his statements to the police (H.Tr. 512-513).

Dr. Craig Beaver, a neuropsychologist, also exatlidohnny as part of the
postconviction process (H.Tr. 584, 602-603). Heawed thousands of records,
conducted neuropsychologial testing on Johnny anducted numerous
interviews before arriving at his conclusions ahinlinny’s brain function (H.Tr.
603-608). Dr. Beaver found that Johnny sufferedhfarganic brain syndrome,
and neurocognitive deficits and disabilities thedaerbate his psychiatric diseases
(H.Tr. 607-612, 621-622). The doctor noted “rejl” for severe
neuropsychological issues with Johnny includingedi@omental delays,

numerous head injuries, learning disabilities, pgftic hospital admissions and

15
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family genetic traits (609-620). Johnny also expldsis brain to alcohol, illegal
drugs, and toxic chemicals such as gasoline arahbuthich affect brain
development and function (H.Tr. 623-629). Dr. Bedweend that Johnny suffered
from organic brain syndrome starting as early agdigarten and his later drug
abuse as a teenager would have exacerbated tlaseli@e. Tr. 721). Johnny’s
organic brain syndrome, combined with psychiatrsorlers was a permanent
condition that affected Johnny’s ability to thirdepblem solve, act rationally, and
deal with stress (H.Tr. 641).

Johnny’s trial attorneys, Bevy Beimdiek and Be#riy testified about
their representation (L.F. 360-481, 482-584). Baitbrneys understood from the
beginning of the case that Johnny suffered fromveie mental disease and
diminished intellectual functioning (L.F. 368-3688, 492). Possible mental
retardation was indicated in at least twelve doausian the records the trial team
collected (L.F. 492). Through investigation theyedmined Johnny was
physically, sexually and psychologically abused-(1489-490).

Neither attorney could remember why the possibdityprain damage
(indicated by early head injuries and suggesteddignse experts) was not
investigated by hiring a neuropsychologist nor ddbky state a strategic reason
for failing to do so (L.F. 373, 498, 518, 531). Vhestified they knew Johnny
suffered head injuries as a child (L.F. 371, 489ach attorney recalled a
discussion with one or more of their experts sutyggs neuropsychological

evaluation of Johnny (L.F. 371-372, 491-492). Attey file notes indicated that

16
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both Dr. Draper and Dr. Dean suggested a neurop8ygical evaluation (L.F.
517-518, 372-373, Ex. 12.pp. 3295-3296). Ms. Basdecalled obtaining the
name of Dr. Terry Price, a neuropsychologist froem&as City, but did not
remember why she did not contact him (L.F. 372-3A&r normal practice was to
make a list and note why an action was taken otakan on the case (L.F. 373).
Neither trial attorney made notes in the file iradicg why a neuropsychologist
was not contacted (L.F. 374-375, 531).

On April 5, 2011, the motion court issued its kimys of Fact, Conclusions
of Law, Order, Judgment and Decree of Court denyahigf on the postconviction

action (L.F. 608-657). This appeal follows.

17
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POINTS RELIED ON

I. Counsel Failed to Adduce Readily-Available Evidencef

Johnny’s Brain Damage

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to adduce readily-avaible evidence of his brain
damage and neuropsychological impairments becauski$ denied him
effective assistance of counsel, due process anahfarbitrary or capricious
sentencing, U.S. Const., Amend. VI, VIII, XIV, Mo.Const., Art. |, §8§ 10,
18(a), 21, in that both experts counsel hired susgied brain damage and
recommended that counsel obtain neuropsychologictdsting for brain
impairment.

Johnny was prejudiced because, had counsel consulteith a
neuropsychologist, they would have discovered Johgts brain damage and
his neuropsychological impairments which affecteda@hnny’s ability to think,
problem solve, act rationally and deal with stressHad jurors heard this
evidence, a reasonable probability exists that theyould not have found
Johnny deliberated and would have likely imposed &fe sentence.

Glennv. Tate, 71 F.3d 1204 (BCir. 1995);

Powell v. Callins, 332 F.3d 376 (6th Cir. 2003);

Porter v. McCollum, 130 S.Ct. 447 (2009); and

Searsv. Upton, 130 S.Ct. 3259 (2010).

18

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



[l. Counsel Failed to Investigate and Present Téshony of Pamela

Strothkamp, one of Johnny’s Teachers who Witnessdtie Abuse and

Neglect he Suffered as a Child

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to investigate and presnt the testimony of Pamela
Strothkamp, one of Johnny’s Special Education teaahrs, because this denied
him effective assistance of counsel, due processlaron-arbitrary or
capricious sentencing, U.S. Const., Amend. VI, VIIIXIV, Mo. Const., Art. I,
88 10, 18(a), 21, in that Ms. Strothkamp was listeth the school records and
was readily available and willing to testify, counel’'s investigator did not
interview Ms. Strothkamp, relying on Johnny’s assesment that Ms.
Strothkamp did not like him and would be unhelpful, and counsel made no
strategic decision not to investigate.

Johnny was prejudiced because Ms. Strothkamp withegd the abuse
and neglect Johnny suffered as a child, reported thabuse to a child advocacy
hotline, saw how other students ridiculed and harased Johnny, opined that
he had an auditory processing disorder, making it &rd for him to
understand and deliberate, and detected neurologit@roblems that needed
to be addressed. Ms. Strothkamp’s testimony woulbdave supported
counsel’s defense that Johnny could not deliberatend would have supported
a life sentence. Ms. Strothkamp was not cumulativ® other teachers who

testified, because she witnessed his neglect andiaé, which the State
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disputed at trial, she called a hotline to reporthe abuse, and she noted his
auditory process disorder which was not presentedtarial.

Wigginsv. Smith, 539 U.S. 510 (2003);

Williamsv. Taylor, 529 U.S. 362 (2000);

Hutchison v. Sate, 150 S.W.3d 292 (Mo. banc 2004); and

Smmonsv. Luebbers, 299 F.3d 929 (8th Cir. 2002).
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I1l. Failure to Adduce Evidence in Support of Johnny’s Motion to

Suppress His Statements

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to present evidence isupport of his motion to
suppress his statements and evidence at trial togpiort the instruction on
determining voluntariness of statements because thdenied Johnny effective
assistance of counsel, his rights against self-ingtination, a fair trial and due
process and non-arbitrary or capricious sentencingy).S. Const., Amend. V,
VI, VIII, XIV; Mo. Const., Art. |, 88 10, 18(a), 19, and 21; and MAI-CR3d
310.06, in that trial counsel knew Johnny had proldms understanding his
rights, was slow, lacked education, and had a histp of mental iliness.
Johnny’s mental condition was relevant to whether is statements were
voluntary and whether he could knowingly and inteligently waive his rights.

Johnny was prejudiced because, had counsel presedtevidence of
Johnny’s mental condition and his inability to undesstand his rights, the
motion to suppress would likely have been grantedmal alternatively, the jury
could have considered this evidence in determininghether his statements
were voluntary and reliable and whether his waiverof his rights were
knowing and intelligent. The State emphasized thetatements and the jury

considered them in finding Johnny guilty. Had cousel adduced this
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evidence, the jury likely would not have found Johny guilty of first degree
murder and would not have sentenced him to death.

Colorado v. Connelly, 479 U.S. 157 (1986);

Blackburn v. Alabama, 361 U.S. 199 (1960);

Fikesv. Alabama, 352 U.S. 191 (1957); and

Sate v. Flower, 539 A.2d 1284 (N.J. Sup. 1987).
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V. Motion Court Did Not Issue Findings on Claim 8(f)

The motion court clearly erred in denying Claim 8 ) of Johnny’s Rule
29.15 motion without entering specific findings ofact and conclusions of law
because this failure denied Johnny due process @aiwW, U.S. Const., Amend.
IV; Mo. Const., Art. |, 8 10, in that the motion caurt skipped from its findings
on Claim (e) to Claim (g) and the other findings a¢ not sufficient to enable
meaningful appellate review of the claim on counsslfailure to adduce
evidence to rebut the state’s expert testimony.

Barry v. Sate, 850 S.W.2d 348 (Mo. banc 1993);

Ervinv. Sate, 80 S.W.3d 817 (Mo. banc 2002);

Parker v. Dugger, 498 U.S. 308 (1991);

Ford v. Wainwright, 477 U.S. 399 (1986); and

Rule 29.15 (j).
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V. Counsel Failed to Rebut State’s Expert Testimonthat Suggested

Johnny’s Actions Resulted From Substance Abuse, Nétis Mental

lliness

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to rebut Dr. English’stestimony, because this
denied him effective assistance of counsel, due pass and non-arbitrary or
capricious sentencing, U.S. Const., Amend. VI, VIIIXIV, Mo. Const., Art. I,
88 10, 18(a), 21, in that English’s testimony thatlohnny’s actions resulted

from his drug use and not his mental illness shoultave been refuted by a

gualified expert who would testify that mental illness and substance abuse are

interrelated, hallucinations are real whether indu@d by drugs or by a
psychotic illness, command hallucinations are notlaays followed
immediately, and when a patient suffers from a psywtic disorder such as
schizophrenia, a personality diagnosis is inappropate.

Johnny was prejudiced because English’s testimonyemt unrebutted
and the jurors were instructed that Johnny’s drug wse would not relieve him
of responsibility and that mental disease or defedtid not include antisocial
conduct. Based on English’s testimony, the jury fand Johnny guilty of first
degree murder and imposed death, disregarding Johry's mental illness and
his inability to conform his conduct to the requirements of law. Had counsel
rebutted his testimony, the jury likely would havefound that Johnny could

not deliberate and likely would have imposed a lifsentence.
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Wigginsv. Smith, 539 U.S. 510 (2003);
Ervinv. Sate, 80 S.W.3d 817 (Mo. banc 2002);
Parker v. Bowersox, 188 F.3d 923 (8th Cir. 1999); and

Kangail v. Barnhart, 454 F.3d 627 (7Cir. 2006).
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ARGUMENT

I. Counsel Failed to Adduce Readily-Available Evidencef

Johnny’s Brain Damage

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to adduce readily-avaible evidence of his brain
damage and neuropsychological impairments becauski$ denied him
effective assistance of counsel, due process anahfarbitrary or capricious
sentencing, U.S. Const., Amend. VI, VIII, XIV, Mo.Const., Art. |, §8§ 10,
18(a), 21, in that both experts counsel hired susgied brain damage and
recommended that counsel obtain neuropsychologictdsting for brain
impairment.

Johnny was prejudiced because, had counsel consulteith a
neuropsychologist, they would have discovered Johgts brain damage and
his neuropsychological impairments which affecteda@hnny’s ability to think,
problem solve, act rationally and deal with stressHad jurors heard this
evidence, a reasonable probability exists that theyould not have found
Johnny deliberated and would have likely imposed &fe sentence.

Trial counsel knew that Johnny was slow and nog genart (L.F. 367-368,
488, 515-516). He had trouble understanding bamsicepts and could not
remember things (L.F. 367, 516). Counsel thoughtiight be mentally retarded
(L.F. 367-368). School records confirmed mostairtsel’'s impressions. Johnny

failed Kindergarten and First Grade and was in igheducation classes until he
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dropped out of school in the Eighth Grade (H.Ti8-609). He had a Learning
Disorder (H.Tr. 609). The records noted other aeargnitive limitations such as
Dyslexia, and Attention Deficit Disorder (H.Tr. 621Johnny’s medical records
also raised red flags about Johnny’s functioning (H610, 613-614). He had
sustained head injuries when he was 2, 3, andré wéd (H.Tr. 610). At least
two of these injuries required stitches (H.Tr. 61&hen counsel asked Johnny
about his head injuries, he confirmed that he laddrf down the stairs when his
mother was holding him and hit his head on a waathing, pot bellied stove
(L.F. 489).

Trial counsel hired two experts, a psychologistvaluate Johnny’s mental
state at the time of the crime and a child develprexpert (L.F. 373, 491). Both
experts told counsel that Johnny should be testedrieuropsychologist to
determine whether he suffered from brain damadge. @71-372, 373, 452, 453,
491, 517). Dr. Dean even provided counsel withnizmme of a trial attorney who
was working with a neuropsychologist in a civiledk.F. 372, 491, 517).
Counsel called the attorney, got the name and comt@rmation of the expert,
Dr. Terry Price, but failed to follow-up (L.F. 37291). Counsel could not justify
their failure (L.F. 373, 491, 498, 531). If couhseuld have had a strategic
reason, they would have documented it in their blg they did not (L.F. 373-
374, 498).

Had counsel consulted a neuropsychologist suélr.aSraig Beaver, they

would have discovered that Johnny does have beaimade. Dr. Beaver evaluated
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Johnny and conducted neuropsychological testingr(603). He interviewed

relatives and teachers (H.Tr. 603-604). He reveehackground records (H.Tr.

604).

(H.Tr.

Dr. Beaver administered the following tests:
Weschler Adult Intelligence Scale, Third Edition
Rey 15-1tem Memory Test

Test of Memory Malingering (TOMM)

SIRS

Grooved Pegboard

Controlled Oral Word Fluency Test

Wechsler Test of Adult Reading

Rey Complex Figure Test

Rey Auditory Verbal Learning Test

Weschler Memory Scales, Third Edition, Abbreviatean
Stroop Test

Trail-Making Test

Consonant Trigrams

Categories Test

Wisconsin Card Sorting Test

606).

The testing showed clear evidence of organic syndrand significant

difficulties in Johnny’s thinking abilities (H.T607, 629). The tests for

malingering showed that Johnny’s tests were radigdlTr. 626).
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Dr. Beaver found many deficits. Johnny'’s intelledtfunctioning was in
the low average range, consistent with his priotdQs (H.Tr. 607). He was
particularly weak in language areas (H.Tr. 608ut, Br. Beaver explained that
IQ scores in and of themselves are not a predaftbrain damage; instead a
number of specific, objective tests are necessaagsess brain functioning (H.Tr.
626-627).

Johnny had significant delays in motor developmembydination,
attentional problems and auditory processing prabléH.Tr. 608). Johnny had a
substantial auditory processing deficit (H.Tr. 61BJ)is brain’s ability to process
information quickly and effectively was impaired.{H. 612). As a result, he
missed a lot of information (H.Tr. 612). He couladerstand information if it was
provided one-on-one and slowly, but group settimgee much more difficult
(H.Tr. 612-613). He did particularly poorly ontieg requiring intentional tasks,
particularly if auditory information was involve#i(Tr. 628).

Johnny had repeated head injuries (H.Tr. 613-618).6When Johnny was
only two years old, he fell off a bunkbed and hst lhead on a nightstand (H.Tr.
615). This injury required several stitches (H8%5). The following year he fell
down some concrete steps and appeared dazed after(iaTr. 615). The next
injury was particularly significant (H.Tr. 615). M&n Johnny was little, his
mother was carrying him down the stairs and drogped(H.Tr. 615). Johnny
fell and hit the stairs and then a stove (H.Tr.)615ke his earlier injury, this one

required a number of stitches (H.Tr. 615). He treated at Meacham Clinic
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(H.Tr. 615). Johnny also sustained injuries o@tsice home. Once, he was
kicked in the head until he was bleeding out of ohkis ears (H.Tr. 615). On
another occasion, he got in a fight and the bagmmsied boards on his head and
knocked him out (H.Tr. 615). During another figttl9 years old, he was
knocked out (H.Tr. 615). Like NFL players who sistmany minor head
injuries, over time they have a cumulative effettooain functioning (H.Tr. 614-
615).

Dr. Beaver noted Johnny’s significant psychiapricblems, but his focus
was on Johnny’s brain dsyfunction (H.TR. 621-62&)hnny suffered from
Depression, a Psychotic Disorder, Post Traumat&sStDisorder, neurological
damage and cognitive limitations (H.Tr. 635).

Johnny’s poly-substance dependency issues exaedrbiat psychological,
neurological and cognitive problems (H.Tr. 622, 63Johnny started drinking at
a young age (H.Tr. 623). He started using othegsirsuch as IV

methamphetamine, cocaine, LSD and huffing toxiawbals (H.Tr. 623). People

are at greater risk for having significant chemubgbendency problems when they

have a family history of chemical dependency orsabpsychiatric problems,
significant cognitive limits and abusive and ungghmily situations. Johnny
had all these risk factors (H.Tr. 624). His dribogige added insult to injury from a
neuro-developmental perspective (H.Tr. 624-625¢. alleady had an impaired
brain as evidenced by his failing Kindergarten arsd grade, but his later alcohol

and drug use exacerbated the problem (H.Tr. 625, BAL).
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Johnny’s organic brain syndrome, combined with pstcic disorders was
a permanent condition that affected Johnny’s atiitthink, problem solve, act
rationally, and deal with stress (H.Tr. 641).

Findings

The motion court denied this claim (L.F. 623-630he court found that
counsel adequately investigated Johnny’s brain derba hiring Dr. Dean, whose
testing showed no brain damage (L.F. 627). Couesalonably relied on Dean’s
testing and did not pursue further evaluations .(6Z8). Counsel need not shop
for experts (L.F. 629). The court discounted Deater’s findings, since he was
the first doctor to find organic brain damage inrenthan 20 years of mental
health evaluations (L.F. 628). Dr. Beaver failedonsult with state experts (L.F.
628). Johnny’s drug abuse could have caused ais bamage (L.F. 629). Dr.
Beaver was paid for his testing, calling into qisshis bias and neutrality (L.F.
629). Dr. Beaver failed to specifically providéiagnosis on guilt phase issues
(L.F. 629). Dr. Beaver’s testimony would not haed Johnny’s defense or
changed the outcome (L.F. 630).

These findings are clearly erroneous and shouleersed.

Standard of Review

This Court reviews the motion court’s findings ammhclusions for clear
error. Morrow v. State, 21 S.W.3d 819, 822 (Mo. banc 2000); Rule 29.15(k)

Findings are clearly erroneous if, after reviewihg entire record, this Court has
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the definite and firm impression that a mistake lbeesn madeState v. Taylor, 929
S.W.2d 209 (Mo. banc 1996).

To establish ineffective assistance, Johnny musivstounsel's
performance was deficient and prejudice result@&dckland v. Washington, 466
U.S. 668 (1984)Williamsv. Taylor, 529 U.S. 362, 390-91 (2000). The Sixth
Amendment requires counsel to “discoalrreasonably available mitigating
evidence and evidence to rebut any aggravatingeaeelthat may be introduced
by the prosecutor.” . . 3Mgginsv. Smith, 539 U.S. 510, 524 (2003) (emphasis in
original). In deciding if prejudice resulted, tlf®urt must “evaluate the totality
of the evidence - - ‘both that adduced at tigalj the evidence adduced in the
habeas proceeding[s].” Id. at 536, quotingMlliams, 529 U.S. at 397-398
(emphasis in original).

Even though both trial attorneys testified they hadstrategic reason for
failing to conduct neuropsychological testing, thetion court found they must
have relied on Dr. Dean'’s testing — a Shipley tiest provided a general estimate
of one’s IQ and a Stroop test (L.F. 627). Thertmnored that counsel was not
even familiar with these tests and thought it wdaddbetter to have a full battery
of testing to determine brain damage (L.F. 455;530). Counsel could not say
that Dean’s testing was the reason they did ntavielip with a neuropsychologist
to test for brain damage (L.F. 376, 531). Dr. De@as not a neuropsychologist
gualified to assess for brain damage (L.F. 375).4bter general estimate of

Johnny’s 1Q was no substitute for neuropsycholddesting.
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Neuropsychologists would never use the Shipleyttedetermine if a
patient had brain damage (H.Tr. 691). The Shigeyself-administered IQ test,
and not properly used to determine neuropsychad@imctioning (H.Tr. 718).
The test is a gross screening device to obtaimargeestimate of one’s IQ (H.Tr.
718). A qualified neuropsychologist would notkaa diagnosis of brain
damage based on the limited tests Dr. Dean admiesi(H.Tr. 691).

Thus, counsel failed to present evidence of Jolmagsganic brain damage,
not because they investigated it and made a sicadegision not to pursue it. The
information was not presented to the jury becaosmsel never took the time to
follow-up on their experts’ advice and pursue@ounsel’s actions are like those
in Glennv. Tate, 71 F.3d 1204, 1211 {6Cir. 1995).

In Glenn, Glenn’s family always considered him “slowltl. at 1208. His
school history indicated problems, starting infih& grade, when he was assigned
to a program for “educable mentally-retarded chitdt 1d. Glenn had a difficult
home life where he was beatdin. He was a hyperactive childd. A
neuropsychologist who tested Glenn during postatiori proceedings found that
Glenn had brain damagéd. His neurological deficits would affect his belay
Id. Glenn would not have been able to plan the crifde.

Glenn'’s trial counsel was ineffective for failing $eek expert testimony
regarding defendant’s organic brain problelm. at 1211. Court-appointed
evaluations by a psychiatrist and psychologist fiiaind the “offense was not the

product of psychosis, mental retardation, orgarainbdisease, other mental
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iliness, lack of education, unusual emotional pressr inadequate coping skills
on the part of Mr. Glenn” did not excuse counstlikire to test for organic brain
damage.ld. at 1210. Instead, counsel should have scretihilze court-ordered
evaluations, much of which was inconsistent witer@l's history.ld. Had
counsel done their homework, they would have beepgred to challenge the
superficial reports and produce evidence of orghrain diseaseld.

Here, too, counsel failed to follow-up on Johnnlyistory of head injuries,
his struggles in school, their impressions thatvae slow, and their experts’
recommendations to test for brain damdde.Like Glenn’s counsel, court-
appointed experts found Johnny competent, thougttathg ill and in need of
extra guidance and support to understand the pdowge 1d. This should have
alerted counsel to the need for further testing.

The motion court ignores that Dr. Beaver was thst floctor to find

organic brain damage in more than 20 years of rhaetdth evaluations, because

he was the first and only doctor who tested forAnd, whether Dr. Beaver was
credible was for the jury, not the state postcamwicjudge, to determine Kyles

v. Whitley, 514 U.S. 419, 449, n.19 (1995) (a state postocdiow's judge’s

finding that a witness is not convincing does nefedt a claim of prejudice. That
observation could not substitute for the jury’s igigal at trial). Credibility of a
witness is for the jury, not the postconviction toAntwine v. Delo, 54 F.3d

1357, 1365 (8 Cir. 1995).

34

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



What is particularly troubling is counsel’s fai to follow-up on their
own experts’ opinions that Johnny needed indepdantdmiropsychological testing
to determine whether he had brain damage. Couwfsdlures are similar to those
found ineffective inrPowell v. Collins, 332 F.3d 376 (6th Cir. 2003).

Powell was convicted of aggravated murder arisinoghfhis kidnapping,
attempted rape and murder of a seven-year-old lgirlat 381-382. Counsel had
reviewed juvenile court records and psychologival@ations revealing mental
deficiencies.ld. The evaluations suggested a “neurological corapbn
underlying some of his acting out behaviold.

The court appointed a psychiatrist to evaluate Howd. At the
competency hearing, the psychiatrist testified B@mwell was competent, but had
psychological deficits, including Conduct Disorderd Anti-Social Personality
Disorder. Id. at 383. He was impulsive, did not subject his & critical
thinking, and acted just because he felt likdd. The expert testified in guilt
phase that Powell lacked a nurturing environmemt @sild, had taken anti-
psychotic medications, his IQ was within the mifaidorderline ranges of mental
retardation, he expressed antisocial behavior addosychological deficitsld.
Counsel recognized the need for a neuropsycholtmestamine Powell, but failed
to obtain the testing because the court deniechinzance.ld.

Counsel was ineffective. Counsel had a duty te aigualified expert to
assess Powell's organic brain damatgke.at 400. Powell was prejudiced. The

psychological evidence presented differed from opgsychological testingld. at
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395. An expert qualified to conduct such testirayrhave provided jurors facts
and information to consider as mitigation that rhaye led to a different
sentencing recommendatiotd. Had the neuro-psychological testing and brain
damage been presented, a reasonable probabil#iedxhe outcome would have
been different.ld.

Here, too, counsel got it wrong. Counsel’s psyofist was not an expert
gualified to determine brain damage, as she hdrs#itfated to counsel. Both Dr.
Dean and Dr. Draper told counsel they needed tovielip with a qualified expert
to test for brain damage, but they simply failedidoit. The motion court’s
suggestion that other experts, not qualified toftasbrain damage, were an
adequate substitute is simply wrong. The juryrditihear readily available
evidence of Johnny’s brain damage that would impescability to deliberate,
calling into question his conviction for first degrmurder and whether he was
deserving of death.

Prejudice Analysis

Contrary to the motion court’s findings, Johnny wpasjudiced. Dr.
Beaver’s testimony about Johnny’s brain damaged#fidulty in functioning
likely would have made a difference. “[E]videndarapaired intellectual
functioning is inherently mitigating....’Hutchison v. Sate, 150 S.W.3d 292, 308
(Mo. banc 2004) (relying ofennard v. Dretke, 542 U.S. 274, 288 (2004)). Brain
abnormality and cognitive defects are mitigatinglexce jurors should consider.

Porter v. McCollum, uU.S. , 130 S.Ct. 447, 455 (2009).
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Evidence of brain damage is relevant and counselldipresent it.Sears

v. Upton, uU.S. , 130 S.Ct. 3259 (2010). Sears’ seuailed to

adequately investigate and present evidence otSeantal lobe abnormalities.
Id. at 3262. On postconviction, neuro-psychologieating showed Sears’
cognitive functioning was severely impaireldl. His pronounced frontal lobe
damage diminished his judgment and reasonitdy.at 3263.

Sears’ state postconviction judge incorrectly aggpthe law in determining
prejudice. Id. at 3264-3265. Since counsel presented some mhmilg&ears’
judge found it impossible to determine what eftbet brain damage evidence
would have had on jurordd. That was not the proper inquiry. The judge $thou
have considered both the evidence at trial andatweds and reweighed itd. at
3266. A proper prejudice analysis requires a pr@lomquiry that considers all the
evidence, not just that presented at tiicl.

Here, too, the motion court incorrectly applied g in determining
prejudice. Because Johnny had multiple psychobbgealuations and the jury
heard much evidence about his mental problems;dbe found this adequate
(L.F. 630-631). The court clearly erred. It slibbhhve reviewed what counsel did
present, and then add the evidence of brain datoagdgtermine prejudice. Had
the court engaged in such an analysis, it woula Haund prejudice, both in the
guilt and penalty phases.

In guilt phase, the prosecutor had questioned ¢ffiende’s expert, saying

Dr. Dean had an interest, bias, and was againsteath penalty (Tr. 1907, 1947-
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1948). The prosecutor accused her of “cookingé&gort” (Tr. 1947). The state
suggested it was “nonsense” to argue how mentatyrtbed this guy is (Tr.
1920-1921, 1956). Even though he had some problmsState suggested he
was thinking clearly that morning and knew what\ss doing (Tr. 1921). He
was “smart enough” (Tr. 1956).

Had counsel presented the objective evidence @f demage, the jury
would have realized that Johnny does not thinkrisiebe does not reason
normally, he cannot problem solve and act ratigradicause of brain dysfunction

(H.Tr. 641). His organic brain damage could notehbeen dismissed as

“nonsense.” His head injuries, requiring stitchesld not have been portrayed as

“cooked up” by some biased expert. The neuropdpgal test results, when
added to the evidence counsel did present, sugpbootensel’s defense that
Johnny did not deliberate.

In penalty phase, the brain damage would have beapelling mitigating
evidence the jury never heard. The entire thenmbeBtate’s penalty phase
closing argument was that Johnny made his own eb@ad it was time for him
to pay for those choices (Tr. 2307, 2309, 2310,1231But, what the jury did not
know is that like Sears, Johnny had organic bramale that diminished his
judgment and reasoningsears, supra at 3263. He did not choose to have his
head cracked open at age two and go to the dactave it stitched up. Johnny
did not choose to fall down a flight of stairs vehih his mother’s arm and hit his

head on a pot-belly stove, again requiring stitchtds did not choose all the pain
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and damage to his brain while just a child. Herthtichoose to fail Kindergarten
and First Grade. Johnny never chose special ddacathe jury should have
known that Johnny’s brain was damaged and that ganmapacted the choices he
made.

Without this evidence, the jury struggled with ttexision of whether to
assess punishment at death or life (Tr. 2314-23T8g jury deliberated for more
than seven hours (Tr. 2314, 2318). More thanliivers into their deliberations,
they wondered if they were unable to come to a umas conclusion, what
would be the next step (Tr. 2317). The jurors ex@msidered giving the decision
over to the judge, because at one point they aoetdeach a decision (D.L.F.
882-883). But, they decided that would be a mistake.F. 882-883) and kept
deliberating. Finally, at 10:25 p.m., the juryueted a death verdict (Tr. 2318).
Can this Court really say that all the evidencerain damage does not undermine
the confidence in that outcome, as did the motammt® A fair review of the
entire record, leaves the firm conviction that atake has been made, that a life
sentence was a reasonable probability.

This Court should reverse.

39

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



[l. Counsel Failed to Investigate and Present Testiony of Pamela

Strothkamp, one of Johnny’s Teachers who Witnessdtie Abuse and

Neglect he Suffered as a Child

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to investigate and presnt the testimony of Pamela
Strothkamp, one of Johnny’s Special Education teaahrs, because this denied
him effective assistance of counsel, due processlaron-arbitrary or
capricious sentencing, U.S. Const., Amend. VI, VIIIXIV, Mo. Const., Art. I,
88 10, 18(a), 21, in that Ms. Strothkamp was listeth the school records and
was readily available and willing to testify, counel’'s investigator did not
interview Ms. Strothkamp, relying on Johnny’s assesment that Ms.
Strothkamp did not like him and would be unhelpful, and counsel made no
strategic decision not to investigate.

Johnny was prejudiced because Ms. Strothkamp withegd the abuse
and neglect Johnny suffered as a child, reported thabuse to a child advocacy
hotline, saw how other students ridiculed and harased Johnny, opined that
he had an auditory processing disorder, making it &rd for him to
understand and deliberate, and detected neurologit@roblems that needed
to be addressed. Ms. Strothkamp’s testimony woulbdave supported
counsel’s defense that Johnny could not deliberatend would have supported
a life sentence. Ms. Strothkamp was not cumulativ® other teachers who

testified, because she witnessed his neglect andiaé, which the State
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disputed at trial, she called a hotline to reporthe abuse, and she noted his
auditory process disorder which was not presentedtarial.

Counsel’s investigator, Lisa McCulloch, learned thamela Strothkamp
was Johnny's B grade teacher (H.Tr. 570, 571). She left two mgss at two
different telephone listings she found with thatea but did not follow-up,
because Johnny told McCulloch not to call Ms. $itkamp (H.Tr. 573). She
dropped the investigation and made no further gitetto find her (H.Tr. 573).
McCulloch never told Johnny’s trial attorneys slagl lropped this investigation
(H.Tr. 578).

Counsel interviewed each potential penalty phaseess before deciding
whether to call them to adduce mitigating evideficg. 463, 528). They talked
to several teachers and had many testify (L.F..488X none of these teachers
testified about witnessing physical abuse or nedle€. 493).

Counsel knew that Johnny was not very smart, wasdepressed and
probably mentally ill (L.F. 488). Johnny was ssfteken, quiet and not an active
participant in the case (L.F. 367). He did noedirthe attorneys’ activities (L.F.
367). Counsel did not rely on Johnny to directrtherestigation as he had trouble
understanding the most basic legal concepts ana had memory (L.F. 367-
368). Counsel initially believed Johnny could bemally retarded (L.F. 367-
368).

Had the defense made reasonable efforts, they tawiel contacted Ms.

Strothkamp; she was not hard to reach (Tr. 565-568F responded to the single
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letter written to her about Johnny Johnson anddse (Tr. 566). Once Ms.
Strothkamp was interviewed, she provided inforrmatibout Johnny that none of
the other teachers had provided (L.F. 493). MatBtamp remembered Johnny,
because he was in the first class she had taught.(#00). She only had 10-12
students in that first Special Education class (H400).

Johnny was dirty, he smelled and reeked of body add urine (H.Tr.

417). He wore filthy clothes, urinated on himsalid did not change into clean
clothes (H.Tr. 417-418). Ms. Strothkamp tried &phJohnny. She called his
mother, but she blew her off, saying “boys willla®ys” and he was hard to
control (H.Tr. 418-419). Ms. Strothkamp realizbdttJohnny’s mother had many
problems and was overwhelmed by her parenting resitities (H.Tr. 419). Ms.
Strothkamp brought clothes for Johnny to wear (H4f). On picture day, she
brought combs, brushes, and clothes for Johnnyvaue him go to the bathroom
to clean up (H.Tr. 444). She remembered combiadphir for the picture (H.Tr.
445). While Ms. Strothkamp felt sorry for Johnmdavanted to help him, she felt
relieved when he missed school (H.Tr. 418). She alde to breathe in her own
classroom without being overcome by his smell (H4IL8).

Ms. Strothkamp knew Johnny was neglected, but be@ran more
concerned for his safety when she saw bruisesobddy (H.Tr. 442-443). She
saw bruises the size of thumbprints on the bacleok, at the side of his throat
and on his back (H.Tr. 443). She also noticeddesipn his legs (H.Tr. 444). She

went to her principal and told him about her consdH.Tr. 458-461). He told
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her to make sure the nurse saw Johnny and theshsid call Child Protective
Services Hotline, so she did (H.Tr. 442, 458-46D-471).

Johnny was two years older than his classmates i@ had failed
Kindergarten and First Grade (H.Tr. 409-12, 413)hnny was 13 years; the
others were 11 (H.Tr. 414). Johnny’s classmatelsepi on Johnny, ridiculed him,
and made fun of him (H.Tr. 416-417). They trediad like he was stupid (H.Tr.
417). Johnny responded in a socially awkward way (. 438). He did not
understand social boundaries (H.Tr. 438). He whik®und and smiled with a
goofy or dumb grin on his face (H.Tr. 438). Hetjd&l not seem to fit in and was
not with the program (H.Tr. 416-417, 438).

Ms. Strothkamp tried to reach out to Johnny’s mo#rel made home
visits, because she would not come to school (HLI0-411). Strothkamp tried to
involve Johnny in activities, like skating, basélaad movies that she arranged
for impoverished kids (H.Tr. 411-12). She evemaged for another parent to
pick him up and take him to the activities, butdmé not attend a single activity
(H.Tr. 411-412). As the school year wore on, Jgtgeemed more confused and
started missing school (H.Tr. 471). He was nahfight when she asked why he
was absent (H.Tr. 471). He seemed tired every moi(d.Tr. 471). He
eventually tried to commit suicide (H.Tr. 414).

Ms. Strothkamp reviewed Johnny’s school recordsifkandergarten to
Sixth Grade (H.Tr. 423-26). He displayed neuratagproblems and school

personnel thought he needed to see a doctor (B2T). He had problems with
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spatial, perceptual, fine motor coordination, gnosdor skills and eye-hand
coordination (H.Tr. 427). His IQ tests consistemilaced him in the 80s or low-
average range (H.Tr. 431-434). He was Learningled (H.Tr. 431).

Ms. Strothkamp also thought Johnny had an AudiRmgcessing Disorder
(H.Tr. 402-403). She was familiar with the disardad its symptoms, because
her own son had a head injury and she had resehitcfi¢ Tr. 402-403). Johnny
could not respond to spoken words and lacked arrstahding of language
(H.Tr. 406). Strothkamp recommended testing -lss@inool evaluation including
tests to determine his academic functioning, cogniunctioning, and his speech,
language and auditory processing difficulties ({1406-407).

Ms. Strothkamp did not remember Johnny’s grades{i;m8s and Cs), but
the grades were based on special education goalheyn worked at a third grade
level (H.Tr. 452-456, 466, 469-470). Johnny hadrbi@ Special Education
classes since Kindergarten (H.Tr. 456). He was tbtomplete his assignments
with assistance (H.Tr. 466).

Johnny got along with others, did not pick fighi&l not argue with her,
and was compliant (H.Tr. 466, 469). If she askathay to sit up, he did it
without arguing (H.Tr. 468). He followed authordand caused no problems
(H.Tr. 468).

Ms. Strothkamp cared about Johnny, like all hedetis (H.Tr. 446).
When she learned that Johnny was in prison shiedikim two or three times

(H.Tr. 449). When Johnny was her student, Ms.tBkammp recognized his
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problems, asked for help, but it never happenedr(H4.73). She wondered,
“could we have done more”? (H.Tr. 473). She thawdgout whether they could
have rescued this child and kept him from what keapp (H.Tr. 473).
Findings

The motion court found that counsel’s investigatberviewed many
witnesses and counsel called many to testify alt including teachers, principals
and counselors (L.F. 632, 633). Counsel’s invesitgp was reasonable given the
numerous witnesses called and Johnny’s instructioh$o contact Ms.
Strothkamp (L.F. 632). Attorneys need not scoarglobe on the off-chance
something will show up (L.F. 632-633).

The court also found no prejudice (L.F. 633). Bothkamp’s testimony
did not provide a defense to the charge since ¢vaiact occurred 10 years before
the crime (L.F. 633). She was not a psychologidgttAus, unqualified to make a
diagnosis of Auditory Processing Disorder (L.F.63Bhe court found Ms.
Strothkamp incredible since she had a clear memitgaching Johnny, nothing
confirmed her hotline call and she traveled to Bidi visit Johnny (L.F. 633).
Her testimony was cumulative to other school pamsbwho testified at trial
(L.F.633). The court concluded that there was nobgbility that the outcome
would have been different had Ms. Strothkamp tiestifL.F. 633).

These findings are clearly erroneous and shoul@gersed.

Standard of Review

45

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



This Court reviews the motion court’s findings ammhclusions for clear
error. Morrow v. State, 21 S.W.3d 819, 822 (Mo. banc 2000); Rule 29.15(k)

Reasonable Performance

The Sixth Amendment requires counsel to “disc@lereasonably
available mitigating evidence and evidence to rebut any agajing evidence that
may be introduced by the prosecutor.” . Wigginsv. Smith, 539 U.S. 510, 524
(2003) (emphasis in original). The motion courtaged this standard in rejecting
Johnny’s claim of ineffectiveness. According te thotion court, because
counsel called several teachers, counselors andapal, they were excused
from not interviewing or investigating Ms. Strotlmkp. The court correctly
concluded that counsel need not scour the gloleg bumple letter to Ms.
Strothkamp would have been just fine. She wasilyeadailable and not hard to
unearth.

The court ignores that counsel did not make a redsle decision not to
contact Ms. Strothkamp. Trial counsel wanted botiaall potential witnesses
before deciding who to call (L.F. 463, 528). Ir&tetheir mitigation investigator
unilaterally decided not to follow-up on readilyasiable leads because Johnny
told her Ms. Strothkamp did not like him and woalat be helpful (H.Tr. 573,
578). But, counsel knew they could not rely onnioh a severely depressed
client, with limited intellect and poor memory toett their investigation (L.F.

367-368).

Prejudice
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The motion court clearly erred in finding that dal was not prejudiced.
The court’s finding - that since Ms. StrothkampdiatuJohnny 10 years earlier, her
testimony would not have provided a defense — dogsvithstand scrutiny. Ms.
Strothkamp’s observations of Johnny’s deficits, ihability to respond to spoken
words and lack of understanding of language (H4T2-03, 404) would have
provided an important factual basis for Dr. Beav@&xXpert opinion that Johnny
had a auditory processing disorder (H.Tr. 612).

The motion court found that since she was not gerqualified to give a
diagnosis of this disorder, her observations hacktevance (L.F. 633). This
finding is clearly erroneous. A lay person mayablewed to testify to another’s
mental condition if the testimony is based on adégobservationsSate v.

Raine, 829 S.W.2d 506, 510 (Mo. App. W.D. 1992). Raine, the defense
proffered evidence of medical records of Rainetsdant when he was six years
old and testimony from Raine’s brothers, fathed brother’s girlfriend about his
abnormal behavior such as stealing women'’s underareh self-mutilation.ld.
This evidence was relevant, because it tendedrtfirooor refute a fact in issue,
whether he suffered from a mental disease or defdcat 511. However, the

trial court did not err in excluding it, becausdaiese counsel improperly included
inadmissible facts in his offer of proof, and fdil® present an expert on mental
disease or defectd. Lay testimony is admissible to support the fathasis for

a mental disease or defect, but cannot provideltimate conclusion that the

defendant suffers a mental disease or defectat 510-11.
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In Sate v. Windmiller, 579 S.W.2d 730 (Mo. App. E.D. 1979), the court
reversed a murder case because of the trial caxtlsision of lay witnesses’
testimony about the defendant’s character and behpwor to the crime which
supported the defense that he suffered from a rindistzase or defect. Unlike
Raine, Windmiller presented psychiatric testimony to o his defense of
mental disease or defedd. at 731-33. The lay witnesses’ testimony about
Windmiller's behavior and character was profferedwpport this testimony.d.
at 733. The behavior showed a marked change indWilker’s attitude,
demeanor, and personality in the last few monthfsréd¢he charged offenséd.
The jury might have considered the defense of nheligaase or defect more
favorably, had the jurors heard from witnesses liamwith Windmiller’s life and
behavior.1d. To exclude such evidence to support his solergef was
fundamentally unfair.ld.

Excluding this type of evidence is fundamentallyaimbecause it denies a
defendant a meaningful opportunity to present apteta defense under the Sixth
and Fourteenth Amendments to the United Statest{@arsn. Satev. Ray, 945
S.W.2d 462, 469 (Mo. App. W.D. 1997), citi@gane v. Kentucky, 476 U.S. 683,
688 (1986) and@rickland v. Washington, 466 U.S. 668, 684-85 (1984). “The
denial of the opportunity to present relevant aoichgetent evidence negating an
essential element of the State’s case may, in s@ases, constitute a denial of due
process.” Ray, supra, quoting, Sate v. Copeland, 928 S.W.2d 828, 837 (Mo. banc

1996). After all, direct evidence of a culpablema state is rarely available, and
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it may be demonstrated with evidence of a deferslannhduct before the act.

Ray, supra, at 468. Additionally, here the failure to pressuch evidence violated
Johnny’s rights to be free from cruel and unusualighment under the Eighth and
Fourteenth Amendments, as it deprived him of miingpevidence that would
have provided jurors with a basis for a sentense tlean deathlLockett v. Ohio,

438 U.S. 586 (1978).

Additionally, Trial counsel had a duty to investigg@enalty phase
witnesses regardless of their client’s mistakemebabout Ms. Strothkamp. The
attorneys were well aware Johnny had both memadycagnitive problems that
interfered with his ability to assist in investigat (L.F. 376-368). Because Ms.
Strothkamp was Johnny’s special education teaalm@nglthe time he attempted
suicide, this witness was even more crucial. Aaragy has a duty to investigate
regardless of the client’'s demands or commandsrarsd independently
determine if a witness may advance the argumerdgfaring the client’s life.
Marshall v. Cathel, 428 F.3d 452, 466-467 (3rd Cir. 2005).

Ms. Strothkamp’s testimony about his inability &spond to the spoken
word and to understand language would have beersaihhe at trial had counsel
conducted a reasonable investigation and presént@tiis testimony was based
on the teacher’s observations. LMéndmiller, the jury may have favorably
considered his defense that he could not delibé@dgurors heard from those
witnesses familiar with Johnny, years before theer

Abuse and Neglect is Mitigating
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The court’s finding that Johnny was not prejudibedause other teachers
testified is also clearly erroneous. While schosisonnel testified about Johnny’s
academic functioning, not a single teacher or scbfficial testified about the
physical abuse he suffered (L.F. 493). Evidencancdbusive and turbulent
childhood is relevant mitigating evidence jurorsld consider.Eddingsv.
Oklahoma, 455 U.S. 104, 115 (1982). The Supreme Court ésatedly found
counsel ineffective when he fails to investigatd #ren present this type of
evidence.Wiggins v. Smith, supra; Williams v. Taylor, supra; andRompilla v.

Beard, 545 U.S. 374, 392-93 (2005).

In Wiggins, trial counsel was ineffective for failing to irstegate Wiggins’
life history, which included severe physical angusg abuse.ld., at 526-528.
Wiggins’ counsel hired a psychologist who tested§ifis and concluded he had
an 1Q of 79, had difficulty coping with demandirnituations, and exhibited
personality disorder featuretd. Counsel reviewed a PSI that referenced
Wiggins’ “misery as youth” and documented his ptaeet in foster careld.
Counsel also obtained social service records regafdster care.ld.

This investigation was insufficientd. Counsel had a duty to pursue leads
so he could make informed choices about how toggd@nd what evidence to
present.ld. When assessing the reasonableness of an attoineg&igation, a

court must not only consider the quantum of evieégamwn to counsel, but

whether it would lead a reasonable attorney tostigate further.ld. Wiggins’
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counsel failed to follow leads and discover readigilable evidence of severe
physical and sexual abusk.

In Williams, counsel was ineffective for not investigating qmesenting
substantial mitigation of Williams’ nightmarish ddthood.Williams, supra.
Counsel should have investigated and presenteditigating evidence to the
jury. Id.

In Rompilla, the Court again found counsel ineffective folifa to
investigate his client’s troubled childhood. Rolgpivas reared in a slum
environment, quit school at 16 and had a seri@scafrcerations, often assaultive
and related to over-indulgence in alcohld. Test results suggested mental
illness and limited intellectual functionindd. Neither the jury, nor the mental
health experts who examined Rompilla heard thidenge.Id. at 392. Had
counsel conducted a reasonable investigation,dbeld have presented
mitigating evidence of Rompilla’s difficult childleal, mental illness and impaired
intellectual functioning.ld.

This Court has also found counsel ineffective #olirig to investigate and
present evidence of medical, educational, famihg social history.Hutchison v.
Sate, 150 S.W.3d 292, 308 (Mo. banc 2004).Hutchison, counsel focused on
guilt phase and failed to investigate their clisrdhildhood and mental problems.
Id. at 302-308. Counsel’s failure was unreasonalde-arichison was prejudiced,

because the jury heard none of this mitigating evie. Id.
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In Smmons v. Luebbers, 299 F.3d 929, 936-938 (8th Cir. 2002), counsel
was deemed ineffective for not investigating arespnting evidence of
defendant’s background. Simmons’ home environmexst very strict, and his
alcoholic father beat his mother in front of hiha. at 936. Simmons’ mother beat
him, and he so feared these beatings that he edrmat himself before they
occurred.ld. He ran away from home at a young age and wasikesd, and
possibly rapedld. He grew up in an impoverished neighborhoodwiité
violence, and his 1Q was 83d. Simmons was prejudiced because there was a
reasonable probability that at least one juror Wddve voted against imposing
the death penalty, in that the evidence would maNigated the state’s portrayal
of the Simmons as a violent persdd. at 938.

Here, too, counsel unreasonably failed to investigahnny’s abuse and
neglect. Ms. Strothkamp saw the awful bruisesamidy’s neck and back — she
believed someone had tried to choke him (H.Tr. 4&3)e saw bruises on his legs
that concerned her (H.Tr. 444).

Ms. Strothkamp witnessed the severe neglect Jobuifigred. He was
dirty, he smelled and reeked of body odor and uhé&r. 417). He wore filthy
clothes, urinated on himself, and did not change efean clothes (H.Tr. 417-
418). When Ms. Strothkamp tried to help Johnng,rhother blew her off (H.Tr.

418-419).
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Ms. Strothkamp felt sorry for Johnny and wantetieéfp him. She went to
her principal and told him about her concerns (H4b68-461). She called Child
Protective Services Hotline (H.Tr. 442, 458-4610-4i71).

In deciding if prejudice resulted, this Court mtestaluate the totality of
the evidence - - ‘both that adduced at tr@all the evidence adduced in the habeas
proceeding[s].”” Wiggins, supra at 536, quotingMlliams, 529 U.S. at 397-398
(emphasis in opinion). The motion court did nad adl this evidence of abuse and
neglect to the testimony of the school teachers tebtified at trial about Johnny’s
limited intellectual functioning and poor academpérformance. Had the motion
court applied the proper test, it would have foprgjudice and remanded for a
new trial.

The motion court’s findings - that Ms. Strothkampsanot credible because
she had a clear memory of teaching Johnny, nottongirmed her hotline call and
she traveled to Potosi to visit Johnny- are cleartpneous (L.F. 633). The court
ignores that Ms. Strothkamp had Johnny her firar yé teaching and he was in a
small class of only 10-12 students (H.Tr. 400).afl$he was a dedicated and
caring teacher did not make her less credible hétat enhanced her credibility.
Counsel, not the court, should decide what witretseall and whether the jury
might find them credible. Without interviewing heounsel could not make this
strategic determination.

The court’s other concerns, lack of DFS recordsotafirm Ms.

Strothkamp’s hotline calls and her visits to seendy, also did not justify a
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finding of no prejudice. The jury, not the statsfronviction judge, should
determine whether an expert is credibléylesv. Whitley, 514 U.S. 419, 449,
n.19 (1995) (a state postconviction’s judge’s filgdthat a witness is not
convincing does not defeat a claim of prejudiceatlobservation could not
substitute for the jury’s appraisal at trial); aAdtwinev. Delo, 54 F.3d 1357,
1365 (&' Cir. 1995) (credibility of a witness is for therjui not the postconviction
court).

Ms. Strothkamp was the single witness who couldicorthe severe
neglect and abuse he suffered as a child. Thepieadent evidence would have
supported counsel’'s defense and was important siecState suggested at trial
that Johnny exaggerated his symptoms and triecaterhimself look sick (Tr.
1664-1665). Prosecutor McCulloch told jurors roket Johnny manipulate the
system (Tr. 2285). He assured the jurors that@dphad a “wonderful” family
that would have done anything for him (Tr. 23042B80He scoffed at Johnny’s

mitigation, saying that it was “nonsense” and ingable to suggest that his

childhood gave him no chance (Tr. 2306). His beotiarned out okay and he had

plenty of opportunities (Tr. 2306).

Ms. Strothkamp’s account showed otherwise. Johvesybruised, battered
and beaten down. He reeked of urine. He wasulelicand laughed at. Jurors
should have heard this evidence so they could ataluhether Johnny really had

a wonderful family and many opportunities. Hadytkensidered Johnny’s
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childhood abuse and neglect, they likely would hgranted a life sentence. This

Court should reverse.
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I1l. Counsel's Failure to Present Evidence in Supprt of Motion to Suppress

Johnny’s Statements to Police

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to present evidence isupport of his motion to
suppress his statements and evidence at trial togpiort the instruction on
determining voluntariness of statements because thdenied Johnny effective
assistance of counsel, his rights against self-ingtination, a fair trial and due
process and non-arbitrary or capricious sentencingy).S. Const., Amend. V,
VI, VIII, XIV; Mo. Const., Art. |, 88 10, 18(a), 19, and 21; and MAI-CR3d
310.06, in that trial counsel knew Johnny had proldms understanding his
rights, was slow, lacked education, and had a higtp of mental iliness.
Johnny’s mental condition was relevant to whether I$ statements were
voluntary and whether he could knowingly and inteligently waive his rights.

Johnny was prejudiced because, had counsel presedtevidence of
Johnny’s mental condition and his inability to undestand his rights, the
motion to suppress would likely have been grantedmal alternatively, the jury
could have considered this evidence in determininghether his statements
were voluntary and reliable and whether his waiverof his rights was knowing
and intelligent. The State emphasized the statemtsnand the jury considered
them in finding Johnny guilty. Had counsel adducedhis evidence, the jury
likely would not have found Johnny guilty of first degree murder and would

not have sentenced him to death.
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Trial counsel filed a motion to suppress his statet®m made to police
(D.L.F. 477-479). Counsel alleged that the statémeere not voluntary given
Johnny’s education, background, and physical andicakcondition at the time
(D.L.F. 478). Counsel alleged that Johnny hadtécheducation and was induced
to make statements (D.L.F. 478). Counsel allegatdlohnny could not make a
knowing and intelligent waiver of hidiranda® rights (D.L.F. 478).

Counsel knew Johnny had a limited education and‘slas/” (L.F. 367-
368, 488, 515-516). He had failed Kindergarten linst Grade (H.Tr. 608-609).
He spent most of his elementary education in spediacation classedd. He
was Learning Disabled (H.Tr. 609). Counsel suggzkebhe might be mentally
retarded (L.F. 368). His IQ scores were consistentthe borderline or low-
average range (H.Tr. 607). Yet counsel failedrasent his educational
background and his limited intellectual functioniagsupport the allegations they
made in the motion to suppress.

Counsel knew Johnny was severely mentally ill (1368, 496-497, 499-
501). The court had ordered competency evaluatmdstermine if he was
competent to stand trial (D.L.F. 48). And while ®ourt appointed examiner
found him competent, that finding came with a caveaunsel needed to explain
simple concepts in simple terms and repeat thiogsitnny (L.F. 368). Counsel

heeded those warnings and found that even thowghttied to explain matters in

*Miranda v. Arizona, 384 U.S. 436 (1966).
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basic, simple terms, Johnny often did not undedstard counsel would have to
repeat the same materials over and over (L.F. 8&7/-832-433).

Johnny’s lack of understanding was not surprisingrm his psychiatric
history. Counsel had obtained his mental heattbras and knew that he had
been admitted to hospitals and treated for his atdirtess since he was a
teenager (L.F. 421-423):

1992 — St. John’s Mercy Medical Center

1992 — St. John’s Mercy Medical Center

1993 — St. John’s Mercy Medical Center

1995 — ER at St. John’s Mercy Medical Center

1995 - St. John’s Mercy Medical Center

1996 — Southeast Missouri Mental Health Center

1996 — Metropolitan St. Louis Psychiatric Center

1996 — Athena House through COMTREA

1996 - Metropolitan St. Louis Psychiatric Center

1997 - Metropolitan St. Louis Psychiatric Center

1998 — Des Peres Hospital

1998 — Hillside Manor Treatment Center

2001 — St. Louis Psychiatric Rehabilitation Center
(Ex. 24). He was severely mentally ill (L.F. 368)e suffered from some type of
major psychotic mental disorder (L.F. 380). Hearignced auditory, visual and

command hallucinations, and delusions (H.Tr. 38®.felt like bugs were
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crawling all over him (L.F. 380). Counsel saw dsepmtch marks where he tried
to get rid of the bugs (L.F. 380).

Despite knowing his history, counsel did not présery of this evidence in
support of their allegations that Johnny’s mentaddition at the time of
interrogation rendered his statement involunta®punsel did not introduce any
evidence to support their allegations that Johroulccnot knowingly and
intelligently waive his rights. At postconvictioogunsel could not remember if
they investigated Johnny’s competence to waivéviiignda rights even though
they believed he could be easily influenced bypibkce because of his mental
condition (L.F. 399-400).

Had counsel investigated whether Johnny undergtoeidiranda
warnings and knowingly and intelligently waived hights, they would have
discovered that Johnny had cognitive deficits aad wnable to reason and make
intelligent decisions about waiving his rights (IH.512-513, Ex. 13, at 3495-
3496). He did not have the capacity to waive ights. Id.

Dr. Brooke Kraushaar, a clinical psychologist, ea#td Johnny during the
postconviction proceedings to determine whetherdutd understand the
Miranda warnings and knowingly and voluntarily waive th@hTr. 491-498, Ex.
20, Ex. 13, at 3493-3496). Dr. Kraushaar reviedathny’s school records,
psychiatric records, police reports, Johnny’s statats to police, competency to
proceed evaluation, mental state at time of crivauation, a summary report of

Johnny’s daily events, and neuropsychologicalresilts (H.Tr. 498, Ex. 13, at
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3493). Dr. Kraushaar tested Johnny for five hawes a two-day period (H.Tr.
499, Ex. 13, at 3493). She administered a Grigsttument that assessed his
appreciation and understanding of Miganda warnings (H.Tr. 499).

Johnny’s cognitive functioning and academic skilbxre deficient (H.Tr.
500, Ex. 13, at 3494). He scored in the 3% folm22% for spelling and 21%
for reading (H..Tr. 501, Ex. 13, at 3494). Hisitdgctual functioning was in the
low average range, functioning in the bottom 16%hefpopulation (Ex. 3494).
Johnny scored poorly on the Weschler Memory Staayeen the fourth and
seventh percentile on most indices (Ex. 13, at B484s learning disability and
cognitive deficits had been present for a long t(dr. 504).

Johnny’s understanding and appreciation ofMiisanda rights were
superficial and limited (H.Tr. 505-511, Ex. 13 d403-3496). He demonstrated an
overall limited understanding of his rights. ES, &t 3495). His understanding of
Miranda vocabulary was in the™Spercentile compared to other adult offenders
with low-average intelligence (H.Tr. 508, Ex. 133485). Johnny had poor
comprehension when questioned about how his rigate applied during an
interrogation or courtroom setting (H.Tr. 509-5E8, 13, at 3495). He scored in
the 12th percentile compared to same age, low-gedrdelligence adult
offenders when questioned about the nature oftanragation.ld. He was
especially confused about the right to counselthadight to remain silent in a
courtroom setting, scoring in th& Hercentile.Id. Johnny thought he had to talk

to police or they would do “something to him” ame judge would put him in
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prison if he failed to talk (Ex. 13, at 3495). DBecker and English, the State’s
experts, also noted Johnny’s lack of understandirige roles of various
individuals in the court proceedingkd.

Johnny did not have the intelligence and capaoitydive hisMiranda
rights. Id. His knowledge was superficiald. He was psychoticld. He had
little capacity to reason about circumstances hed applicability to the waiver
decision.ld. He had little awareness of the meaning of tletsi. 1d.

Counsel knew Johnny was mentally ill and hired experts, Dr. Dean and
Dr. Draper to testify at trial, but failed to cottswith these or other experts for the
suppression hearing. Both doctors suspected éhany had brain damage and
advised counsel to obtain neuropsychological tggtinF. 371-373, 452-453, 491,
517). See Point |, supra. But, counsel never followed-up on their experts’
recommendations and never investigated the brafudgtion and how it
impacted Johnny and his ability to provide voluptdnowing and intelligent
statements.

Had counsel investigated, they would have discal/éodnny’s brain
damage. Dr. Craig Beaver administered neuropsggiedl| testing and
determined that Johnny had organic syndrome onlgamage (H.Tr. 607, 629,
641). He was particularly weak in language aréasr( 607-608). He had a
substantial auditory processing disorder, whichsedihim to miss lots of
information especially when provided verbally (H.642). His neuro-cognitive

limits included a Learning Disabilty, Dyslexia, Atttion Deficit Disorder and
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Organic Brain Syndrome (H.Tr. 621). Johnny’s memaeas impaired and he
missed a lot of detail (H.Tr. 628). His brain damaffected his ability to think,
problem solve and act rationally (H.Tr. 641). Coelension was his greatest
difficulty (H.Tr. 680).

Counsel also failed to adduce evidence of Johnmgstal illness in
support of their motion to suppress. Counsel agktdctive Neske if Johnny told
him about being in the care of a mental healthgesibnal and taking medication
for schizophrenia (Tr. 151,161). Counsel additignaquired of Detective
Newsham about Johnny’s schizophrenia and his pugaton with religious
ideas (Tr. 183,185). The defense called no wiggedsiring the suppression
motion (Tr. 190-191).

Counsel could have called an expert like Dr. P&tkwart to explain to the
trial court the gravity of mental diseases and dsféhat affected Johnny’s ability
to understand and make knowing choices at thelieng@as speaking to police
interrogators. Dr. Stewatrt, testified that Johnaffesed from chronic psychotic
disorder not otherwise specified, mood disorderatloérwise specified,
polysubstance dependence, post-traumatic stressldisand, cognitive disorder
not otherwise specified (H.Tr.196-198). When thetdodid his evaluation of
Johnny in April of 2007, Dr. Stewart found he wél experiencing psychotic
symptoms (H.Tr. 190-193). The auditory hallucioa$ continued to cause
Johnny a great amount of anxiety even after yefaastipsychotic medication in

Potosi Correctional Center (H.Tr. 192-193, 285-289,.F 884-888). The doctor
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explained that after suicide attempts Johnny wagrdised with depression during
adolescence which is consistent with the premastzides of a psychotic disorder
such as schizophrenia (H.Tr. 378). Drug use ypral pattern for schizophrenia
patients (H.Tr. 381). He found Johnny suffers fmignificant cognitive problems
(H.Tr. 376). Dr. Stewart opined that Johnny caubd have manipulated the
mental health system in the form of fifteen differdoctors to obtain a favorable
diagnosis (H.Tr.376, 383). Dr. Stewart determitiest separating Johnny’s
actions from his mental diseases and defects odah®f the crime was not a
logical or possible proposition because his chrdimess “overrides everything he
does.” (H.Tr. 389).
Findings

The motion court denied Johnny’s claim that coumss ineffective for
failing to adduce evidence in support of their maotio suppress (L.F. 646-652).
According to the court, a defendant’s mental caodits “irrelevant” to a motion
to suppress (L.F. 646). The critical questiorhis ¢onduct of the police and
whether the police coerced the confession (L.F).64&e court found Dr.
Stewart’s testimony unpersuasive, incredible aradreg the weight of the
evidence (L.F. 647). The court found Dr. Beavé&imony failed to address the
suppression issue (L.F. 647). Dr. Kraushaar wasnexperienced for her testing
to carry any weight with the court (L.F. 647-648068551). Johnny’s prior

contacts with the criminal justice system and loisduict violations in prison
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convinced the court that he understoodMisanda rights and knew how to waive
them (L.F. 649).

The motion court found that Johnny never told celihe was threatened
by police, parts of his confession were helpfulhte defense that he had not
deliberated, and he appeared normal and cohergolit® officers — all
supporting the court’s conclusion that the statamesre properly admitted (L.F.
649-650). Given Johnny’s age, previous criminglexience, education,
background and the results of his competency etralyahe court concluded that
the statements were voluntary and the waiver wasvkig and intelligent (L.F.
650).

The motion court found that none of the evidencgtqaviction counsel
presented to support the suppression of his statsmeuld have been helpful
had it been presented at trial (L.F. 651). Thetfmund it would actually be
detrimental because it included Johnny’s past catrnd prison histories, which
would have been aggravating (L.F.652).

These findings are clearly erroneous and must\ersed.

Counsel Ineffective

Counsel can be ineffective for failing to file anberious suppression
motion. Kimmelman v. Morrison, 477 U.S. 365 (1986Riley v. Wyrick, 712 F.2d
382, 385 (8 Cir. 1983);Bonner v. Sate, 765 S.W.2d 286, 288 (Mo. App. W.D.

1989). So, it follows that counsel can be ineffextf they file a motion with

factual allegations, but then fail to adduce readilailable evidence to support the
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suppression. Such claims, like any other clainmeffectiveness, must be
evaluated for reasonable conduct and prejudidenmel man, supra.

Johnny’s Mental Condition is Relevant

The Supreme Court has ruled that coercive politgicis a necessary
predicate to finding a confession is not voluntaithin the Due Process Clause of
the Fourteenth AmendmenColorado v. Connelly, 479 U.S. 157, 167 (1986).
But, contrary to the motion court’s ruling, the @olaias not found a defendant’s
mental condition is “irrelevant.” Rather, the Seiqme Court held that “while
mental condition issurely relevant to an individual’s susceptibility to police
coercion, mere examination of a defendant’s sthimind can never conclude the
due process inquiry.1d. at 165 (emphasis added). Gonnelly, the record
showed no evidence of police coercidd. at 170. The suspect walked up to a
police officer on the street and told him he waritedonfess to a murdetd. The
police used no physical or psychological pressuitit the statementdd. The
police did not wear Connelly down with improperembgation tactics, lengthy
guestioning, or intimidate or threaten him in argywld.

The analysis would differ had police overreachednyg way. Id. at 164-
165. For example, iBlackburn v. Alabama, 361 U.S. 199 (1960), the petitioner’s
mental illness was a significant fact@onnelly, 479 U.S. at 164-165. The police
had learned during the interrogation of Blackurat the had mental problemid.
They exploited his weakness and interrogated hm84® hours.ld. He did not

have any family or friends present during the irdgation. Id. His confession

65

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



was composed by the Sherritid. These police tactics combined to make the
confession involuntaryld.

Johnny’s case is much more liBeackburn thanConnelly. Like
Blackburn, police learned during Johnny’s interrogation theatvas mentally ill —
schizophrenic (Tr. 149, 150, 1257, 1315). Johwty officers he was under a
doctor’s care (Tr. 149, 150, 1257, 1259, 1315)eyTknew he had been
hospitalized for his mental illness (Tr. 151, 125Fe had not taken his
medication in over a month (Tr. 1257, 1317). Y, officers interrogated him
for hours without providing his medication (Tr. 351See Greenwald v.
Wisconsin, 390 U.S. 519 (1968) (police learned that Greedwals suffering
from high blood pressure, but did not give himinisdication, a factor in
determining his confession was involuntary).

Johnny’s interrogation lasted longer than Blacktsurdohnny was arrested
at 8:10 or 8:15 a.m. (Tr. 126, 1242-1245). Johsigyed a waiver form at 9:30
a.m. (Tr. 135). Officers interrogated him “thealdanday” (Tr. 135). Johnny gave
an oral confession around 2:00 or 2:30 p.m., bwa# unrecorded (Tr. 1311,
1315). His first recorded statement came at 8rB3(Ex. 87A, Tr. 1294). His
second statement was recorded at 12:30 a.m., sémeuts after his arrest and 15
hours of interrogation throughout the day, nighd aarly morning hours (Tr.
175). This was twice the time found coercivaiackburn.

Johnny’s relatives and friends were not presefdactor the Court found

significant inBlackburn. Johnny was isolated the entire day.
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While neither officer acknowledged composing tregesnents for Johnny,
they did not record the hours of interrogation legdip to the statements (Tr.
157-158, 181-182, 1316). The failure to recordstadements weigh against a
finding of voluntariness, because police interraget are inherently coercive and
the police testimony did not account for all thiemogation. See, In the Interest
of SH., 294 A.2d 181 (N.J. S.Ct. 1972) (police’s failtmerecord 90 minute
interview of juvenile resulted in the State onlgaenting for 10 minutes of this
period). Here, the police recorded only 23 minated 8 minutes of the 16 hours
he spent in custody (Tr. 157-158, 1329, 1381-183487 and Ex. 90). The last
statement ended at 12:58 a.m. (Tr. 1384). Johnailyff went to the jail at 1:30 or
1:45 a.m. (Tr. 1384).

The recorded statements themselves are not intiwarfarm, but instead
contain mostly statements by police to which Johmsponds, yes or no (Ex. 87
and 90). During the second statement, Johnnyht&adkcided to kill the victim at
the glass factory after the victim freaked out, et officer corrected him and led
Johnny to say he had planned to kill her when figHe house with her (Ex. 90A,
at 7-8). The officer led Johnny to make a statdrtieat showed premeditation
and deliberation, instead of one that showed hekaa when the victim
screamed at himld.

Johnny’s interrogation had even more police oaaineng than
Blackburn’s. Officers took him to the scene whamob of people searched for

the little girl's body (Tr. 155-156, 1278-1279).ffiders acknowledged they were
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concerned about Johnny’s safety and did not letdutrof the car (Tr. 1278-1279,
1324). They talked about the news media and thigje presence at the scene in
front of Johnny (Tr. 138-139). They discussedrdgdiohnny from the crowd and
the media (Tr. 139). When they got to the scemmzan of officers were there
along with media from newspapers and televisiotiosta (Tr. 155-156). Like the
police, Johnny was scared for his safety and atkbé placed in a cell by himself
as soon as he was taken to jail (Tr. 1393). Theatiof mob violence is coercive.
Paynev. Arkansas, 356 U.S. 560, 564-565 (1958) (Chief of Policeltehyne that
group of people wanted to come into the jail andhgm, but if he told the truth,
he could probably keep them outside).

The police handcuffed Johnny to a chair at onatghiring the
interrogation (Tr. 1257), adding to the coercivmasphere present in normal
custodial interrogationsMiranda v. Arizona, 384 U.S. at 455 (“[T]he very fact of
custodial interrogation exacts a heavy toll onwidlial liberty and trades on the
weakness of individuals”).

Detective Newsham seized on Johnny’s religiouskehAnd concerns
about eternal salvation, telling Johnny he haeliche truth (Tr. 186, 1367-
1368). Newsham said that to be forgiven, Johnmytbde completely honest
about every single detail (Tr. 1368). He exploiletinny’s history of mental
illness and religiosity to obtain a confessidee, Satev. Wood, 128 S.W.3d 913,
917 (Mo. App. W.D. 2004) (police activity coerciwdere police knew of Wood’s

mental illness and deep religiosity and exploitesl pastoral relationship, using
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Wood'’s priest as interrogator); aQarley v. Sate, 739 S0.2d.1046 (Miss. App.
1999) (officer’s strategy of procuring a confessimm Carley by convincing him
he might receive religious salvation for his sind aee his parents again if he told
the truth was improper tactic and coercive).

In Fikesv. Alabama, 352 U.S. 191, 193 (1957), the Court found Fileeg,
education, and mental illness highly material teethler his confession was
voluntary. Fikes was only 27 years old, had atgirade education, and had left
school when he was 16 years old. Three psychiatrists testified that he was
schizophrenic and highly suggestiblel. His mother characterized him as “thick-
headed.”ld. He had a prior burglary convictiomd. Even though police
repeatedly advised Fikes of his rights and told hexwas entitled to counsel, the
Court found his confession was not voluntarg. Police “brutality” is not a
prerequisite to a finding of involuntarinedsl. at 197. Instead, the Court focused
on the extended interrogation, his isolation withay family visits, and his
confession consisting of mostly yes and no anstwessiggestive and leading
questions.ld. at 194-195. Given Fikes was uneducated, haddewtality, if not

mental illness, and his isolation, the confessimaee involuntary.ld. at 196-197.
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Voluntariness had to be assessed in terms of teepxploiting the weak of will
and mind® 1d. at 197-198.

The motion court clearly erred in failing to cahesi Johnny’s mental
condition in determining whether the police exm@dihis condition, overreached
and coerced his confessio@onnelly establishes that the mental condition is a
relevant factor that must be considered. Counsgasonably failed to adduce
Johnny’s mental condition, his lack of educatiod &rs limited understanding to
support the motion to suppress.

Had counsel acted reasonably, they would have pregevidence of to
support the motion to suppress. Johnny was piegddiecause had this type of
evidence been presented at the motion to suppeassg, his confessions would
have likely have been found involuntary, his waigthis rights unknowing and
unintelligent.

In State v. Flower, 539 A.2d 1284, 1285 (N.J. Sup. 1987), the defehda
26 year old was accused of aggravated sexual assaal3 and ¥z year old child.
Police interrogated Flower and gave hifiranda warnings.ld. Counsel called
three high school teachers who taught Flower iigpeducation classes seven

years earlierld. They recalled him being polite, speaking “veliondy, with

® Courts must consider a defendant’s vulnerabilitgwhbetermining whether a
confession was coerced and extracted against hisdaD.B. v. North Carolina,

131 S.Ct. 2394, 2409 (2011) (Alito, J., dissenting)
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slurred speech.ld. His IQ was over 70, but the teachers had toakejpstructions
over and overld. at 1285-1286. Flower’s vocabulary was only at%or 3d
grade level and he was unable to grasp conceptalatdhctionsld. at 1286.
The teachers opined that Flower could not undeddtésMiranda rights. 1d. He
was easily led and would answer “yes” to avoid gdmjail. Id. Similarly,
Flower’s foster guardian testified that Flower wabghy yes to anythingd. Two
psychologists testified that Flower did not have thental capacity to understand
the Miranda warnings. Id.

The court considered all this evidence along vhth $tate’s withessesd.
The State investigator testified that he informémMer of his rights under
Miranda, Flower said he understood, the investigator usefibrce, duress or
coercion and the questioning lasted 30-45 minutés.Similarly, a State
psychiatrist opined that Flower understood Mieanda warnings. Id.

The court found Flower’s waiver was not knowing amelligent. Id. at
1287. One cannot waive a right he cannot undedstaappreciateld. at 1288.
The police knew of Flower’s mental deficits. Whamaccused has mental

deficits, the police should use the utmost carerarigexploit him.Id. at 1287.

Similarly, in Peoplev. Bernasco, 541 N.W.2d 774 (ll. App. 1989), the court

found that Bernasco’s waiver of hiranda rights was not knowing and
intelligent. 1d. Bernasco was 17 years oldl. Officers would not allow his
father to be present during his interrogatiodd. at 775. Police read him his

Miranda rights and obtained a waivekd. Officers indicated that he seemed to
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understand the rights, they made no threats oripesnand he was not under the
influence of drugs.d.

Bernasco’s counsel called a school psychologitdgtify at the suppression
hearing.ld. at 776. The psychologist noted that Bernascadtdjualify for
special education, his 1Q was 80, in the slow wr-&verage rangeld.

Bernasco’s reading skills were at the beginningidle of the fourth gradel.d.
The psychologist opined that Bernasco did not liagebility to understand
certain legal termsld. Bernasco’s father testified that his son hagpea out of
school in the ninth graddd. He had no prior experience and was not allowed t
be presentld. Bernasco, too, indicated he did not understhadiranda
warnings or waiver.d.

Based on this evidence, the court found Bernaseaiger unknowing and
unintelligent. Id. at 776-777. The statement had been written biggad. Even
if the police did not coerce the statement urCtamelly, the court found the
waiver inadequateld. at 780. To be knowing and intelligent, the aeclsiust
have a full awareness of the nature of the rightsthe consequences of waiving
them. Id. at 782. The psychological testimony was convigcid. Given
Bernasco’s limited intellectual capacity, he did keowingly and intelligently
waive his rights.Id.

Had Johnny’s counsel presented the readily availabildence of Johnny’s
brain damage, low intellectual functioning, limitkdowledge, lack of

understanding and comprehension of the legal pscaed concepts, and his
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mental iliness, the court would have likely suppesshis statements. Since the
motion court indicated that all this evidence didoy’s mental condition was
irrelevant and did not properly consider it, thisu@ should reverse and remand
for a new trial.

Evidence to Support Defense Instruction - MAI-CR3d310.06

Additionally, even if the court had not suppresezistatements, all the
evidence of Johnny’s lack of education, backgroamd, mental condition at the
time of the interrogation would have supportedringion No. 8 which required
the jury to determine whether Johnny “understoodtwte was saying and doing,
and that the statement was freely and voluntaragei (D.L.F. 76, Instruction 8
patterned on MAI-CR3d 310.06). The jurors weré tol give the statements as
much weight as they believed it deserved in arg\ahtheir verdict.ld. But,
without all the evidence of Johnny’s brain damdge, intellectual functioning,
limited knowledge, lack of understanding and cormpresion of the legal process
and concepts, and his mental illness, the juryneagprovided with the
information necessary to determine how much welghistatements deserved.

The motion court discounted Dr. Kraushaar’s testiynoecause she was
inexperienced, not board certified, did not condwdidity testing and was
unaware of Johnny’s prior criminal history (L.F.76849). The court ignores that
one of its own court-appointed experts had credenlkess impressive than Dr.
Kraushaar. Dr. Becker evaluated Johnny to determimether he was competent

to stand trial and was criminally responsible (I806). Like, Dr. Kraushaar, he

73

102 Nd Z¥:¥0 - Z10Z ‘S| Yyade - uno) awalidng - paji4 Ajjeaiuotpalg



worked under the supervision of a more experieniostor, Dr. English (Tr.
1806). Similarly, Dr. Kraushaar worked with an expnced supervisor, Dr.
Gordon, the Director of St. Louis Behavioral Medgilnstitute (H.Tr. 491, 515).

Dr. Kraushaar’s credentials were quite impressiSbe had obtained a
doctorate from the University of Denver and intetia¢ Yale University (Ex. 20).
Dr. Kraushaar had substantial clinical experiericgtal ouis Behavioral Medicine
Institute, Northwest Arkansas Behavior Therapy ICliiYale University of
Medicine, Yale University’s Anxiety and Mood Cent&tental Health
Corporation of Denver, Professional Psychology €er@ATCH, Incorporated in
Philadelphia, Metropolitan Detention Center in Bdyo New York, and in
private practice (Ex. 20). Dr. Kraushaar had regeaxperience from New York
University Medical Center at Bellevue Hospital ahd National Development
and Research Institutes in New York (Ex. 20). Bae published authoritative
medical articles and gave numerous presentation2(H.

Dr. Kraushaar’s credentials and experience wetaiody factors the jury
could consider in evaluating her testimony, budjarshould have had the
opportunity to consider her testimony and her ngstjust as the jury considered
Dr. Becker’s testing and evaluation. It is for jbey, not the state postconviction
judge, to determine whether an expert is credil{gles v. Whitley, 514 U.S. 419,
449, n.19 (1995)Antwine v. Delo, 54 F.3d 1357, 1365 {&Cir. 1995), discussed

supra.
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As for Dr. Beaver, the motion court refused to &ddrhis testimony,
because Dr. Beaver did not specifically opine weetlohnny’s waiver was
voluntary, knowing and intelligent (L.F. 647). Tbeurt ignored that Dr. Beaver
found organic brain syndrome (H.Tr. 607, 629, 6419hnny was weak in
language areas, had a substantial auditory praxedsorder, which caused him
to miss lots of information especially when proddesrbally (H.Tr. 607-608,
612). Johnny's memory was impaired and he misdeticd detail (H.Tr. 628).
Comprehension was his greatest difficulty (H.Tr068Johnny’s brain damage
affected his ability to think, problem solve and &ationally (H.Tr. 641), all of
which were relevant to whether his confessions wehentary and whether he
could knowingly and intelligently waive his rights.

Postconviction counsel specifically questioned Braver about the

diagrams Johnny drew during the police interrogeafle. Tr. 683-684), the

variance in his statements to police as compar#uketgtatements he made later to

Dr. Dean (H.Tr. 710, 712) and the actual tape iogs made of Johnny’s
statements to police (H.Tr. 716). A review of Beaver's testimony proves he
did address Johnny’s mental condition as it rel&dus ability to act rationally,
problem solve and understand his rights and theemprences in waiving them.
The court erred in not considering Dr. Beaver'sitesny.

The motion court concluded that Johnny never tolshsel he was
threatened by police, but threats are not necessdiryd coercion, especially

when someone is mentally ill, uneducated and valler Fikes, 352 U.S. at 197;
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Flower, 539 A.2d at 286; anBernasco, 541 N.W.2d at 775. As Justice
Frankfurter remarked:

For myself, | cannot see the difference, with respethe

‘voluntariness’ of a confession, between the sutieerof freedom

of the will through physical punishment and thepsag of the will

appropriately to be inferred from the circumstanoithis case—

detention of the accused virtually incommunicadoafdong period,;
failure to arraign him in that period; horse-sheddof the accused at
the intermittent pleasure of the police until casien was

forthcoming.

Fikes, 352 U.S. at 198-199 (Frankfurter, J., concurring)

The motion court’s finding that parts of Johnnytession were helpful
to the defense that he had not deliberated, sastr@asonable not to present
evidence of his mental condition, is clearly errmue Counsel filed a motion to
suppress and wanted the statements excluded (BLE/#479). Once the
statements were admitted, counsel did use pattedirst statement to support
that Johnny had not deliberated, but counsel coal@ made those same
arguments without the statement. Indeed, mogsteo§tatements were harmful
and the State emphasized them throughout theatriaespecially in closing
argument. The prosecutor argued Johnny’s statempeoved his intent to injure
the victim and supported the kidnapping charge 194.2-1913). He argued

Johnny’s statements proved he deliberated (Tr.-192P). Prosecutor told jurors
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the police tactics did not matter since they neddeget as much information as
possible:

They lied to the man, they tricked him, they maefenrences to the

kids to get him to lie. So what. He’s a cold-lded killer so the

cops lied to him, so they took a few liberties whilm. So what.

Those liberties are not vital to him anyway.

(Tr. 195). Counsel should have adduced evidensbdw Johnny’s statements
were involuntary, that the police tactics did matéand that Johnny’s rights to Due
Process were vital and should be protected.

Johnny’s statements were important to the juryriryy their deliberations,
jurors asked to listen to the two confession tapédsll (D.L.F. 782).

The motion court also found that Johnny appeareohalband coherent to
police officers, again supporting the court’s caisabn that the statements were
properly admitted (L.F. 649-650). Similar testingdsy police officers in
Blackburn did not defeat a finding that a confession waslmntary. Blackburn,
361 U.S. at 208-209. There, the Chief Deputyfiestthat Blackburn “talked
sensible,” was clear-eyed, and did not appear mstMal. Blackburn’s medical
records established that while Blackburn was sgizenic, he answered
guestions “relevantly and coherentlyld. at 209, n. 8. Accordingly, the officers’
testimony that a mentally ill defendant appeargtimed” does not necessarily
defeat a claim of involuntariness, particularly wehthe observed facts do not bear

any relation to the mental diseadd.
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The motion court found that none of the evidencgtqmviction counsel
presented to support the suppression of his statsmeuld have been helpful
had it been presented at trial (L.F. 651). Thetcfmund it would actually be
detrimental because it included Johnny’s past catrnd prison histories, which
would have been aggravating (L.F.652). The cowetlooks that Johnny’s prior
criminal history was already before the jury. Tdaunsel provided their experts
with his jail records and they testified about pMevious incarcerations (Tr. 1462-
1463, 1583-1584, 1606-1608, 1650). A jail psychalbtestified about her
treatment of Johnny in 2001, during his previousmeration for an unrelated
offense (Tr. 1771, 1775). Dr. Rabun testified dt@oaourt ordered evaluation in
another criminal case (Tr. 1449). The jury kneWwnly was on probation in the
stealing case (Tr. 1450, 1539, 1541). Thus, cduwmseld not have risked much
had it put on evidence of Johnny’s mental conditiad his inability to understand
and waive hisMiranda rights. His criminal history was for nonviolentfefises
such as stealing and burglary were already knovthetgury.

Foregoing favorable evidence because it contaimetung harmful is not
reasonable.Williamsv. Taylor, 529 U.S. 362, 396 (2000)Williams had a
juvenile record for larceny, pulling a false fidaram, and breaking and entering.
Id. But failing to introduce the comparatively volimous mitigating evidence
was not justified by counsel’s strategyl. Here, counsel did not even have to
make a difficult decision whether to risk openimgdohnny’s past experience with

the police, because they had already put his praarcerations into the record.
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Counsel should have adduced evidence showing J&hstagements were
involuntary and his waiver of hMiranda rights was unknowing and
unintelligent.

Because of counsel's ineffectiveness, Johnny shieakdve a new trial.
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IV. Motion Court Did Not Issue Findings on Claim 8 (f)

The motion court clearly erred in denying Claim 8 ) of Johnny’s Rule
29.15 motion without entering specific findings ofact and conclusions of law
because this failure denied Johnny due process @aiwW, U.S. Const., Amend.

IV; Mo. Const., Art. |, 8 10, in that the motion caurt skipped from its findings
on Claim (e) to Claim (g) and the other findings a¢ not sufficient to enable
meaningful appellate review of the claim on counsslfailure to adduce
evidence to rebut the state’s expert testimony.

Johnny’s amended motion contained Claim 8 (f)gatig that counsel was
ineffective in failing to rebut the testimony ofaB expert, Dr. Byron English,
who testified at the guilt phase of trial (L.F. 48; 197-244). The claim pled that
Dr. English testified Johnny’s actions resultedrirbis alleged methamphetamine
intoxication, not his mental illness (L.F. 40). efamended motion alleged trial
counsel failed to rebut English’s erroneous conchss

1) that Johnny was under the influence of methamphataat the time of

the crime;

2) that Johnny’s hallucinations were not real,

3) that if Johnny were truly having command halludoas, he would

have had to act on them immediately;

4) that Johnny’s hallucinations had been caused égalldrugs and not

his mental illness.
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(L.F. 40-41). The claim alleged that Johnny didlfitadhe criteria for
Amphetamine Intoxication with Perceptual Disturbesmas enumerated in the
Diagnostic and Statistical Manudf £dition — TR (DSM-IV-TR); and that Dr.
English did not comply with the American Psychot@diAssociation’s Specialty
Guidelines for Forensic Psychology (L.F. 41).

The motion court failed to issue findings on Clgf)i. The court
addressed Claim 8 (e) in Paragraph 5 of its finglifhgF. 645-646). At the end of
its findings on Claim 8 (e), the court incorreatbferenced the claim as 8 (f) and 9
(f) and said the claim was denied (L.F. 646). €bert than addressed Claim 8
(9), skipping (f) entirely (L.F. 646).

This Court reviews the motion court’s findings ammhclusions for clear
error. Morrow v. State, 21 S.W.3d 819, 822 (Mo. banc 2000); Rule 29.15(k)
Findings are clearly erroneous if, after reviewihg entire record, this Court has
the definite and firm impression that a mistake lbesn madetate v. Taylor, 929
S.W.2d 209 (Mo. banc 1996). Judge Seigel fileddieisision on this issue on

April 5, 2011 (L.F. 608). Should this Court fincatithe error is not preserved for

® It is notable that in the Report of the Trial Jadgudge Seigel determined in
guestion number 11 that there was no evidencedfendant was under the
influence of alcohol, narcotics or dangerous draighe time of the offense

(Direct Appeal Appendix A30).
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appeal because counsel did not comply with Rulé7{8), Appellant requests
plain error reviewGerlt v. Sate, 339 S.W.3d 578, 584 (Mo.App. W.D. 2011).

Failure to enter specific findings and conclusidissegards the mandate of
Rule 29.15 (j) which requires that “[tlhe court Blissue findings of fact and
conclusions of law on all issues presentegeg Brown v. Sate, 810 S.W.2d 716,
717 (Mo. App., W.D. 1991). The only exceptionhattfinding of facts are not
required if the issue before the motion court is ohlaw, but some conclusions of
law by the motion court are still requireBarry v. Sate, 850 S.W.2d 348, 349-
350 (Mo. banc 1993). Here, the claim was factusgigcific and the issue was not
one of law, so that exception could not apply.

Findings of fact and conclusions of law must bec#fic enough to permit
meaningful appellate reviewErvin v. Sate, 80 S.W.3d 817, 825 (Mo. banc
2002). InErvin, this Court found the motion court’s findings wexat specific
enough on the claim that counsel failed to invesgégand rebut Ervin’s alleged
threat and attack of his cellmate, introduced atgbnalty phase of triald. at
825-827. The motion court had recapped Ervin’d@vce about two jail cell
incidents, but did not make specific findings aboatinsel’s failure to rebut the
evidence presented on one of those incidents |idged attack of the cellmate.

Id. at 825. This Court remanded for more specifdifigs so that it could
adequately review the claim.

Here, the motion court never even addressed QRjmounsel’s failure to

rebut Dr. English’s testimony. The typographicabeat page 30 of the motion
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court’s findings suggests the court simply mis$eddlaim and skipped ahead to
Claim (g). The court’s order never explains thsibaf the denial of relief.
Having failed to comply with the requirements of tlule, the motion court has
left Johnny unable to challenge the motion couttlgg, and has left this Court
nothing to review.

“The Constitution prohibits the arbitrary or in@tial imposition of the
death penalty.”Parker v. Dugger, 498 U.S. 308, 321(1991). The Supreme Court
has “emphasized repeatedly the crucial role of nmgdul appellate review in
ensuring that the death penalty is not imposedrariy or irrationally.” Id.
(citations omitted). Furthermore, Rule 29.15 ¢juires findings on all issues,
directing the “court shall issue findings of faadaconclusions of law on all issues
presented, whether or not a hearing is held.” Wietate statute or rule includes
“language of an unmistakable mandatory charactiee, statute creates an
expectation protected by the Due Process Clauserd v. Wainwright, 477 U.S.
399, 428 (1986) (O’Connor, J., concurring and ditag). Under the Due
Process Clause, a state-created right cannot hieaatp abrogated.See Wolff v.
McDonnell, 418 U.S. 539, 557-58 (1974).

Since the court failed to enter specific findirmgg$act and conclusions of
law addressing each allegation raised in Johnnyesraled motion, the judgment
of the motion court must be reversed and the ceemanded to the motion court

for entry of findings of fact and conclusions ofvlan Claim 8 (f).
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V. Counsel Failed to Rebut State’s Expert Testimonthat Suggested

Johnny’s Actions Resulted From Substance Abuse, Nétis Mental lliness

The motion court clearly erred in denying Johnny’sclaim that counsel
was ineffective for failing to rebut Dr. English’stestimony, because this
denied him effective assistance of counsel, due pass and non-arbitrary or
capricious sentencing, U.S. Const., Amend. VI, VIIIXIV, Mo. Const., Art. I,
88 10, 18(a), 21, in that English’s testimony thatohnny’s actions resulted

from his drug use and not his mental illness shoultave been refuted by a

gualified expert who would testify that mental illness and substance abuse are

interrelated, hallucinations are real whether indue@d by drugs or by a
psychotic illness, command hallucinations are notlaays followed
immediately, and when a patient suffers from a psywtic disorder such as
schizophrenia, a personality diagnosis is inappropate.

Johnny was prejudiced because English’s testimonyemt unrebutted
and the jurors were instructed that Johnny’s drug wse would not relieve him
of responsibility and that mental disease or defedtid not include antisocial
conduct. Based on English’s testimony, the jury fand Johnny guilty of first
degree murder and imposed death, disregarding Johry's mental illness and
his inability to conform his conduct to the requirements of law. Had counsel
rebutted his testimony, the jury likely would havefound that Johnny could

not deliberate and likely would have imposed a lifsentence.
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Trial counsel knew that Dr. English and Dr. Beckke court appointed
experts who found Johnny competent to stand ttalild likely testify at the guilt
phase of trial (D.L.F. 670-691). Counsel had depdsnglish on December 15,
2004, less than a month before trial (D.L.F. 20E. 515). And, as a result of that
testimony, counsel filed a motion to exclude hsiteony because he lacked
expertise in diminished capacity (D.L.F. 670-69F.1515). Counsel believed
English was unqualified because he did not undedstiaminished capacity (L.F.
417, 449).

Counsel also knew that Johnny had reported usingsdiL.F. 459, Ex. 11,
at 2941-2942). English diagnosed methamphetamtogication, with perceptual
disturbances, and Polysubstance Dependence, (AJddaonabis,
Methamphetamine, Hallucinogens, Cocaine, and Imts)ain Remission, Within
a Controlled Environment (Ex. 11, at 2947). Erlglieported that “although Mr.
Johnson does suffer from a mental disease as bedan the provisions of

Chapter 552 of the Revised Statutes of Missouis, tihe opinion of this examiner

that the client’s apparent auditory hallucinatianshe time of the alleged offenses

were not a production of his mental disorder, bseguel to his intravenous
methamphetamine/alcohol abuse.” (Ex. 11, at 29&3iglish opined that because
Johnny said he wanted to use drugs to hallucihateppreciated the nature of his

conduct and was capable of conforming it to theiregnents of law.ld.
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According to English, Johnny’s Schizoaffective Dder, Depressive Type, was in
remission, Johnny was partially malingering, andhag an Antisocial Personality
Disorder (Ex. 11, at 2947).

The State called English to testify at trial (T79¥-1884). English
chronicled Johnny’s drug and alcohol use as regdiyeJohnny (Tr. 1809-1811).
He opined that on the day before the crime, Jolatmged alcohol and injected
methamphetamine (Tr. 1821).

While English accepted Johnny’s reports of drugwisieout question, he
dismissed Johnny’s accounts of the voices he H@ard822). English found that
Johnny malingered, producing false or grossly ezeafgd physical and
psychological symptoms, and the effects voicesdmadim (Tr. 1842). English
said that if Johnny had really received commantubislations, he would not have
walked a mile to the glass factory before actinghmse commands (Tr. 1822-
1823). English told the jury that Johnny would édeen overwhelmed by
anxiety (Tr. 1823-24). Truly psychotic individudtdlow commands they hear

and must act immediately (Tr. 1823-1824).

"The State’s witnesses confirmed that Johnny anersittirank alcohol the night
before the crime (Tr.843-844, 893). Testing canéd that Johnny had smoked
marijuana (L.F. 598, 601). No eyewitnesses comatea the methamphetamine
use. The jury had no substantive evidence, onlgreletand statements (Tr. 1348,

1575-1579, 1620, 1821).
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English reasoned that because Johnny said he toa@the voices were
not real, they must have stemmed from his methataptiee use a day or two
prior to the incident (Tr. 1825, 1845). Englislufa that Johnny used
methamphetamine because he liked the voices antkevenhallucinate while
under the influence (Tr. 1825). English conclutteat Johnny had contact with
reality, because a truly psychotic individual ipsychotic state would not
understand that the voices were not real (Tr. 18336, 1845).

English diagnosed Johnny with Antisocial Persopdiisorder and opined
that he could deliberate (Tr. 1827-1828). He &smd Johnny suffered from
Schizoaffective Disorder, but his symptoms wereemission because Johnny
was taking his medication (Tr. 1841). Johnny’s ngipblem was his
Methamphetamine Intoxication with Perceptual Disturce (Tr. 1839-1840). The
voices Johnny heard were caused by his drug abasljs mental illness (Tr.
1839-1840).

Despite knowing Dr. English did not understand takiiness and that
Johnny’s drug use was going to be an issue, cotmaleino steps to rebut Dr.
English’s trial testimony, either in guilt or pehyaphase. Had counsel properly
prepared, they could have rebutted Dr. Englisissrteny.

Given Johnny’s history, his hallucinations were pyoms of his mental
illness. He theoretically could have heard voitemn some drugs, but he also
heard voices when he was confined and drug freer(l82, 102, 104, 105, 111,

143-144). A hallucination is a hallucination, aaperts cannot distinguish voices
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caused by drugs as opposed to a psychotic dis@idér. 103, 195). Psychotic
symptoms present the same, regardless of thelogyi¢H.Tr. 195).

Doctors treated Johnny since 1996 for his psyctsyticptoms and his
depression (H.Tr. 80, 83-84, 93, 104, 106, 108;109, 114, 116, 128, 147, 150,
151). Johnny received Thorazine, Haldol, Mell&yprexia, Trazadone, Paxil,
Elavil, Loxitane, Cogentin, Perphenazine, Chlorpaame, Antivan, Trifalin,
Lithium, Doxepin, Novane, (H.Tr. 83-84, 93, 10451007, 127, 132, 147, 151,
154, 181, 184). Johnny had flashbacks which weteonsistent with the types
of drugs he used (H.Tr. 90-91). Over time, Johpegame more psychotic (H.Tr.
111). Inthe days before the crime, he was psychedranoid and acting bizarre
(H.Tr. 142).

Johnny has heard voices since he was fourteen.(H0®). Johnny slashed
his wrist in response to the commands he heardr(HI0A). The voices
reappeared year after year, telling him to hurtdailih(H.Tr. 109). He tried to
plug his ears to escape the voices (H.Tr. 152-1bi®) scratched himself and
mutilated himself trying to escape (H.Tr. 152-15B)e wore a hooded sweatshirt,
trying to muffle out the noises (H.Tr. 184). Headlowed razor blades (H.Tr.
189). Johnny, plagued by hallucinations his wiitde desperately wanted them
to stop (H.Tr. 177-178). English’s suggestion tmatused to drugs to get
hallucinations made no sense, given Johnny’s mekistory (H.Tr. 177-178).

English found Johnny’s schizoaffective disordeswaremission, but

provided no foundation for this finding (H.Tr. 1280). Johnny was still hearing
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voices while incarcerated (H.Tr. 180, 181, 182,)18Joctors continued treatment
with antipsychotic medications (H.Tr. 181, 184)ndAmedical providers observed
his psychotic symptoms while in custody (H.Tr. 1883, 183-184, 187).

Contrary to English’s testimony, someone havingie@and hallucinations
does not have to act upon them immediately (H.04)1 The overwhelming
majority of patients with command hallucinations cantrol their behavior (H.Tr.
105). But, at times, for some psychotic individyahe commands become too
difficult to resist (H.Tr. 105).

A qualified expert, experienced with dual diagngmsients, would know
that Johnny’s psychosis was unlikely due to druglike LSD, because
hallucinations are usually visual (H.Tr. 120-28) patient does not usually get
persistent visual somatic and auditory hallucinairom LSD (H.Tr. 121).
Johnny’s symptoms were more consistent with schimampa (H.Tr. 121, 122).
Johnny also did not fit the criteria for Amphetamintoxication with Perceptual
Disturbances ( H.Tr. 174). His perceptual distudesresulted from his
schizoaffective disorder (H.Tr. 174).

Qualified experts would never diagnose a perstndisorder, such as
Antisocial Personality Disorder, when one is suiffgifrom a psychotic disorder
such as schizophrenia (H.Tr. 129-130, 160, 164).1TBe DSM IV 2R directs
that an examiner should not diagnose a patientavigarsonality disorder if the
condition is better explained by another psycloaliagnosis such as

schizophrenia (H.Tr. 164).
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As discussed in Point \supra, the motion court did not issue specific
findings on this point. But, the record shows tin&t motion court clearly erred in
denying relief on this claim.

Counsel has a duty to discover evidence to relyraagting evidence
adduced by the Staté\igginsv. Smith, 539 U.S. 510, 524 (2003). “One of the
primary duties of counsel at a capital sentencioggeding is to neutralize the
aggravating circumstances advanced by the st&eih v. Sate, 80 S.W.3d 817,
827 (Mo. banc 2002), citinBell v. Cone, 535, U.S. 685 (2002). Counsel’s failure
to investigate and rebut aggravating evidence datest ineffective assistance of
counsel. Ervin, citing Parker v. Bowersox, 188 F.3d 923, 929 (8th Cir. 1999).

In Ervin, counsel failed to investigate a jailhouse assadtrefute the
State’s contention that Ervin had threatened icigl cellmate.Ervin, at 826.

The potential for prejudice was strong becausethee argued this non-statutory
aggravator was a reason to give death, at 827. The State maintained it showed
Ervin was a danger to others while incarcerated.

In Parker, counsel failed to rebut the State’s aggravatiidence. The
State suggested Parker murdered the victim becdgs@as a potential witness in
other pending casesd. Counsel unreasonably failed to rebut that aggoav
with available evidenceld. at 931.

Had counsel properly investigated, they would Hasen prepared to rebut
English’s testimony. A qualified expert experiedde treating patients with dual

diagnosis, would have told jurors that mental g@nd substance abuse are not
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separate, but go hand and hand (H.Tr. 20-21). @aag to the National Alliance
on Mental Health, people with both mental illnesd aubstance abuse problems
“experience more episodes of psychosis.”

Courts agree that substance abuse does not afl@riats mental illness.

In Kangail v. Barnhart, 454 F.3d 627 (7 Cir. 2006), an administrative law judge
found that when Kangail did not abuse drugs orlatehe was no longer
mentally ill. As a result, the judge denied hetiabsecurity benefitsid. The
Seventh Circuit reversedd. Judge Posner flatly rejected this conclusitah.
Instead, he determined that a mental iliness “canipitate substance abuse, for
example as a means by which the sufferer triefidviate her symptoms.’ld. at
629. Substance abuse can aggravate mental illmgsthe illness still existsld.
Even while sober, Kangail experienced psychiaymmoms that caused her to
leave several jobsd.

Similarly, Johnny still had psychotic symptoms ewvdren he was confined
and had no access to drugs or alcohol. He didtoptbeing schizophrenic just
because he drank alcohol or used drugs. Kikagail, he tried to self-medicate to
ease his symtoms. Johnny tried to drown out theegdn his head any way he

could, with drugs, with alcohol, with hooded swéats, with paper stuffed into

8 Found at:
http://www.nami.org/Template.cfm?Section=By_IlIn&Semplate=/TaggedPage/

TaggedPageDisplay.cfm&TPLID=54&contentiD=23049
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his ears. Johnny tried to muffle the noises arepkbem out. He cut his wrists
and swallowed razorblades in an effort to cope.eyery doctor who had
encountered Johnny found, he was severely merltali@ontrary to English’s
suggestion, Johnny’s mental iliness did not disappanply because he used
drugs and alcohol.

In Zachry v. Astrue, 2010 WL3586295, slip op. (E.D. Okla. 2010), Zgch
was diagnosed with paranoid schizophrenia and arapiiee induced psychotic
disorder. Zachry experienced hallucinations, ofteditory command
hallucinations.ld. at 2. The administrative law judge found thathwiit drug use,
the man would not be disabled and therefore cooldeteive social security
benefits. Id. The reviewing court reversedid. Because the hallucinations
continued even without the drug use, the drugsdcoat alone cause the man’s
mental illness.ld.

So, too, Johnny was mentally ill even though helusegs. The two go
hand and hand and cannot be neatly separated &steiodd the jury. Neither
could Johnny’s hallucinations be neatly packageashethamphetamine-induced as
opposed to symptoms resulting from his mental gfneScientific research shows
the absurdity of English’s testimony that one nmactton a command hallucination
immediately. “Command Hallucinations, Complianaed Risk Assessment”
published in the American Academy of Psychiatry sredLaw (1998) noted
various factors determine whether or not an indislchearing command

hallucinations will comply with the command. A pen hearing a command is
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more likely to comply if the person recognizes iaducinated voice. Id.
Researchers report rates of compliance ranging 8@s2 percent to 88.5 percent.
1d.? Seealso, Clinical Psychology Review that concludes thabamand
hallucination by itself is “not sufficient to prode action, but more factors must
be at work and “psychological processes mediat@itheess.” Found at :
http://www.sciencedirect.com/science/article/pi22273580400042X.

The scientific research does not support Englispiaions, but the jury never
heard this evidence, because counsel did not Estglish’s testimony.

Johnny was prejudiced by counsel’s failure. Thad tourt instructed the
jury that an intoxicated or a drugged condition thlee from alcohol or drugs
would not relieve Johnny of responsibility for keisnduct (D.L.F. 764). The court
told jurors that mental disease or defect doesnotide an abnormality
manifested only by repeated antisocial conductantelism without psychosis or
drug abuse without psychosis (D.L.F. 768). Withafdrmation rebutting
English’s testimony, the jury must have concludeat tlohnny’s drug use meant
he was not mentally ill.

English’s testimony, while contrary to scientifignxiples, likely swayed

the jury. The jurors likely concluded that Johnvgs antisocial, even though that

*Hersh, K., and R. BorunGommand Hallucinations, Compliance, and Risk
Assessment, 26 Journal of the American Academy of Psychiatmg the Law, 353-

359(1998).
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diagnosis was improper since he was schizophreraa a schizoaffective
disorder. The jury likely found he deliberatedcéase they did not have accurate
information, based on science, about command haéitions and whether an
individual must follow them. Had jurors heard thé®ormation rebutting English’s
testimony, they likely would not have found Johmi®jiberated.

Jurors also likely would have understood Johnnyesital illness, how the
voices inside his head made him react and howiée tiv alleviate those voices
any way he could. They would have concluded tleatuffered from extreme
mental or emotional disturbance, Section 565.082.3 Jurors would have found
that his capacity to appreciate the criminalityhisf conduct and to conform his
conduct to the requirements of law was substantiadpaired, Section565.032.3
(3). With this information, a reasonable probapiéxists that jurors would have
sentenced Johnny to life.

This Court should reverse.
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CONCLUSION

For the reasons presented, Johnny Johnson tRdlyaequests that this

Court:
Points I, 11, lll, and V - grant a new trial;
Points I, I1, lll, and V - grant a new penalty pbaand

Point IV - reverse the motion court’s order and aachfor specific findings of fact

and conclusions of law.

Respectfully submitted,

/s/ Robert W. Lundt
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Attorney for Appellant

1010 Market Street, Suite 1100

St. Louis, Missouri 63101
Telephone (314) 340-7662

FAX (314) 340-7685

e-mail: robert.lundt@mspd.mo.gov
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Certificate of Compliance and Service

I, Robert W. Lundt, hereby certify to the followin The attached brief
complies with the limitations contained in Rule@3{b). The brief was
completed using Microsoft Word, in Times New Rons&e 13 point font. The
brief contains 20,933 words, which does not ex¢bed®1,000 words allowed for
an appellant’s brief.

The PDF files containing this brief and appendi® aarved on opposing counsel
have been scanned for viruses using Symantec Emtdpatection, updated in
March, 2012. According to that program, thesesfdee virus-free.

A true and correct copy of the appellant’s briekviiged via the Missouri
eFiling System on this 15th day of March, 2011Skaun Mackelprang at the
Office of the Attorney General, P.O. Box 899, Jef@am City, Missouri 65102-
0899.

/s/ Robert W. Lundt
Robert W. Lundt
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