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JURISDICTIONAL STATEMENT

Appellant, Johnny Johnson, incorporates hereirefgrence the Jurisdictional

Statement from his opening brief as though setrofutll.

STATEMENT OF FACTS

Johnny incorporates herein by reference the Stateof Facts from his

opening brief as though set out in full.
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POINT RELIED ON

If an expert witness finds evidence indicating a gatal client suffers brain
damage and requests the defense team hire a docteithin that specialty, failure
to conduct further investigation constitutes ineffetive assistance of counsel.
Failure of counsel to investigate this reasonablyvailable mitigating evidence
prejudiced Johnny because the jury would not haveentenced him to death had
they known the severity of his mental impairments.

Hutchison v Statel 50 S.W.3d 292 (Mo. banc 2004)

Padilla v. Kentucky, U.S. __, 130 S.Ct 1437 (2010)

Wiggins v. Smith539 U.S. 510 (2003)
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ARGUMENT?!

If an expert witness finds evidence indicating aapital client suffers brain
damage and requests the defense team hire a docteithin that specialty, failure
to conduct further investigation constitutes ineffetive assistance of counsel.
Failure of counsel to investigate this reasonablyvailable mitigating evidence
prejudiced Johnny because the jury would not haveentenced him to death had

they known the severity of his mental impairments.

From the beginning of representing Johnny, ba#h ¢ounsel were aware
Johnny suffered from significant mental health ess(L.F. 367-669, 488-489). Not
one, but two experts hired by the trial attornegguested they hire an additional
expert. Both attorneys admitted that Dr. Dean anddbaper suggested a
neuropsychologist examine and evaluate Johnnydssiple brain damage ( L.F. 372-
373,491-492).

Dr. Dean administered the Stroop test and foundrdgh scores significantly
below the average score for individuals his agé.(B74-375). She also administered
the Shipley 1.Q. test and determined he was idiweaverage range (L.F. 375) Dr.
Dean reported the evidence doesn’t point to sicguifi brain damage or gross brain
damage (L.F. 375). But the trial attorneys knewwhe not qualified as a

neuropsychologist and she employed only one ingriwhich might detect gross

! The Points and Arguments from the opening briefiacorporated by this reference.

Failure to respond to any is not intended a waiver.
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brain damage (L.F. 375-376). Both Counsel opined @afull neuropsychologial
battery of tests is a better way to determinediient suffers from brain damage and
did not consider Dr. Dean’s report as a findingnofbrain damage (L.F. 375-376,
455, 519,530-531).

Trial Counsel knew that Johnny suffered head taauBoth trial lawyers
admitted to knowing about multiple head injuriesliuding one instance where
Johnny was dropped on his head (L.F. 371). Onenayarecalled Johnny’s mother
reporting that she dropped Johnny as a baby ahd hes head on an iron stove (L.F.
489). Neither trial counsel could remember a sgiatreason for failing to employ a
neuropsychologist but remembered getting namesritact (L.F. 373-374, 491).
They failed to follow up on the suggestions of theio experts (L.F. 374). Counsel
did not opt not to hire an additional expert buhea failed to conduct reasonable
investigation into an area they knew should hawenhevestigated.

The motion court clearly erred in determining talhiimental health experts
have identical credentials. “In order for a witnesde qualified as an expert, ‘it must
appear that by reason of education or specialixpdreence he possesses superior
knowledge respecting a subject about which perkaxsg no particular training are
incapable of forming an accurate opinion or drawgogect conclusions.’State v.
Stevens467 S.W.2d 10, 23 (Mo. 1971), quoti8gelby County R—IV School Dist. v.
Herman, Mo, 392 S.W.2d 609, 616 (Mo. 1965).

Dr. Beaver testified neuropsychologists receivesjodaraining to evaluate

and diagnose organic brain disorders (H.Tr. 59B8js @dditional training and
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subsequent on-the-job experience in diagnosing lol@mage makes a
neuropsychologist uniquely qualified in this aré&xpertise (H.Tr. 598-599). Dr.
Beaver opined that no single test can give a ddabtomformation needed to diagnose
organic brain syndrome, rather a “constellationtests must be administered (H.Tr.
627). Dr. Beaver found that Dr. Dean could not haneele a determination of no
brain damage from administering the Stroop and|8hiests (H.Tr. 690-691).
Specifically the Shipley test is not used in nesk@mological testing to evaluate
brain damage, but only to get a general sensesahthvidual’'s 1Q (H.Tr. 718). Dr.
Beaver determined that Dr. Dean could not havedralg brain damage based upon
the Stroop test (H.Tr. 691). This Court heldHatchison v Statel50 S.W.3d 292,

307 (Mo. banc 2004), that due process requirepigataefendant have access to an
expert who will conduct an “appropriate examinatitmassist in his defense. Here a
neuropsychologist was the only expert witness §adlto administer the appropriate
testing to assist in defending Johnny.

Obtaining the properly qualified expert is not estfnopping. The State points
to the numerous social workers, psychologists aydtpatrists who evaluated and
treated Johnny for his schizophrenia-based mergaidker, his depression and his
suicidal tendencies (Resp. Br. 37-48). Every mégiaafessional Johnny has seen in
his entire life has agreed he suffers from severstat iliness (L.F. 457). Mental
illness however, is not the same condition as nhelef@ct. Section 552.010 RSMo.
specifically states, “The terms “mental diseasdeaject” include congenital and

traumatic mental conditions as well as diseasen’ekpert examined Johnny

v
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specifically for the mental defect of brain damager to the examination by Dr.
Beaver. No expert prior to Dr. Beaver was qualifiéth the particular skill set of a
trained Neuropsychologist.

The State’s theory that mental health professioamadsnterchangeable does
not hold up in today’s capital litigation. The higaurt inPadilla v. Kentucky U.S.
_,130 S.Ct 1437, 1482 (2010) held “constitutiateficiency [of defense counsel] is
necessarily linked to the legal community’s praetnd expectations.” Modern
capital defense practice does not lump all mergalth professionals into the same
categoryHuthchison , supra307. An expert with the unique education and
experience in the field of Neuropsychology is neaegto evaluate a client for mental
defects under § 552.010 RSMo.

The motion court clearly erred in finding that Beaver’s testimony would
not have assisted the defense because he camednclasions (L.F.629). Dr.
Beaver testified,

Johnny Johnson does have an organic brain syndrombined

with significant psychiatric disorders and those permanent

conditions for him. So they’re present now, or fihe last time | saw

him in 07 and | believe that they were also preéseduly of ‘02 when

these events took place....It would affect his aptlit think, to problem

solve, to act rationally, to deal with stress, taken appropriate

decisions.
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(H.Tr. 641). Dr. Beaver came to these opinions withreasonable degree of
neuropsychological certainty (H.Tr. 640-641).

Failure of counsel to hire a neuropsychologistatejudice Johnny’s defense
of diminished capacity and in mitigation of the tegrte. Despite all evidence to the
contrary, the prosecution was able to convincguhethe evidence of mental iliness
was “nonsense” and that Johnny was thinking cleamty deliberated on the crime
(Tr. 1920-1921). The state elicited from Dr. Byienglish’s opinion that Johnny’s
hallucinations at the time of the crime were causgdrugs and not a result of his
mental illnesses (TR. 1825, 1838-1839). The dodmed that Johnny liked
hallucinating and sought out drugs to achievegiimptom (Tr. 1839). Through this
witness, the state convinced the jury that Johnay responsible for his
hallucinations and was using his mental illnessawer a sinister premeditated plan.

The mental defect of brain damage would not haeniso easily turned to
become Johnny’s fault. Dr. Beaver opined Johnniessifrom permanent,
longstanding brain damage that affected him ord#yeof the crime (H.Tr. 640-641).
Additionally, any drug use could only further exdaste mental difficulties in a mind
that already suffered from trauma and multipleaises (H.Tr. 637-638). With this
evidence before the jury, the prosecution couldangtie that Johnny intentionally
damaged his brain in an attempt to establish andeféor premeditated murder at
some future date.

The high court itWiggins v. Smith39 U.S. 510, 524 (2003) requires trial

counsel to investigate and “discover all reasonalbilable mitigating evidence.”

9
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Both trial counsels were aware that two expertpatted Johnny suffered from brain
damage. They began a search for a neuropsycho#gisdid not follow through.
Failing to investigate brain damage cannot comesutite heading of “scouring the
globe on the off chance something will turn gdmpilla v. Beard545 U.S. 374, 383
(2005). When brain damage is suspected and nesfigated counsel cannot have
“good reason to think further investigation woukldwaste.ld. To the contrary,
further investigation was demanded in Johnny’s easkcounsel had every reason to
believe the investigation would be fruitful. Neusyphological testing was a
reasonable avenue of inquiry and counsel had rsmnet® forgo the investigation.
This Court reversed Brandon Hutchison’s sentenderamanded for a new
penalty phase, in part, because trial counsel difmate known to hire an expert in
NeuropsychologyHuthchison , supra307. Even though trial counsel *“did not
observe’ any manifestations of brain damage” tlusr€determined that the
psychologist’s report and injuries Brandon suffeiedis head “should have raised a
red flag to evaluate potential brain damagdd.” Johnny’s case contains the same red
flags as Brandon’s and this Court must reverseomictions. Trial counsels
“failure to doanyfollow-up cannot, under these circumstances, fgafisggin’s
mandate to discover all ‘reasonably available rattigg evidence.”1d, citing
Wiggins,supra.

CONCLUSION

For the reasons set forth herein and in his ogeniref, appellant Johnny
Johnson respectfully requests that this Court s&vhis convictions and sentence and

10
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remand for a new trial. In the alternative appelldohnny Johnson respectfully
requests that this Court remand for a new pendilige trial.
Respectfully submitted,

/sl Robert W. Lundt

Robert W. Lundt, MOBar #39687
Attorney for Appellant

1010 Market Street, Suite 1100

St. Louis, Missouri 63101
Telephone (314) 340-7662

FAX (314) 340-7685

e-mail: robert.lundt@mspd.mo.gov
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Certificate of Compliance and Service

I, Robert W. Lundt, hereby certify to the followin The attached brief
complies with the limitations contained in Rule@3{b). The brief was completed
using Microsoft Word, in Times New Roman size 1#péont. The brief contains
2,019 words, which does not exceed twenty-five getrof 31,000 words allowed for
an appellant’s reply brief.

The PDF files containing this brief and appendi® aarved on opposing
counsel have been scanned for viruses using Symgentpoint Protection, updated
in March, 2012. According to that program, thakesfare virus-free.

A true and correct copy of the appellant’s briekviited via the Missouri
eFiling System on this 15th day of August, 20125khaun Mackelprang at the Office
of the Attorney General, P.O. Box 899, Jeffersoty, @lissouri 65102-0899.

/s/ Robert W. Lundt
Robert W. Lundt
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