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JURISDICTIONAL STATEMENT

The instant case involves the validity and constihality of Missouri Revised
Statute § 571.070 (2008) in light of the recenttyeaded Article I, § 23 of the Missouri
Constitution (amended 2014). This Court has juctszh because “[tlhe Missouri
Supreme Court has exclusive appellate jurisdidtiacases involving the validity of a
statute or provision of the constitution of thiatset” Damon v. City of Kansas Cjt#19

S.W.3d 162, 174 (Mo. App. W.D. 2013).

INd ZT:€0 - STOZ ‘8¢ 12quwialdas - [4NOSSIN 40 LINOD ANTHANS - p3jid Ajediuonos|3



STATEMENT OF FACTS

Respondent, Raymond Robinson, is a fifty-five-yeldrsingle man who lives in
North St. Louis City and requires a cane to walla agsult of a chronic hip injury. (L.F.
7, 26; Tr. 28). Respondent supported himself bggloehabilitation work on old doors
and windows for churches and residential buildimgghe community for cash payment.
(L.F. 26; Tr. 27). Because Respondent at timegecthamounts of cash on him from his
job, he owned a handgun for personal protectianF. 29). On July 28, 2014,
Respondent was arrested at Fairgrounds Park lro8is during the early evening hours
after police officers received an anonymous tipp beawas in possession of a pistol.
(L.F. 7, 10). After being placed under arrest lpotice officer for an outstanding
municipal warrant, Respondent admitted that heahtigtarm in his work van and
granted the officer permission to search the vehi¢L.F. 26).

A complaint was filed the following day on July 29)14. (L.F. 26) On
November 5, 2014, after a preliminary hearing,dbendant was formally charged by
information with one count of Unlawful Possessidmad-irearm under Missouri Revised
Statute § 571.070.1. (L.F. 7-9, 26). The infolioratharged that Respondent was
knowingly in possession of a .380 semi-automatidigan on July 28, 2014, and that he
had previously been convicted of the felony of Wrild Use of a Weapon on April 3,
2003. (L.F. 7).

Respondent filed a motion to dismiss the sole conntanuary 12, 2015, alleging

that 8 571.070.1 was unconstitutional becausdrihged on his right to bear arms
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enshrined in the Second Amendment to the UnitettStaonstitution and the recently
amended Atrticle |, § 23 of the Missouri ConstitatiolL.F. 10). Specifically,
Respondent argued that Missouri Revised Statui#® $30.1 was unconstitutional on its
face and as applied to Respondent because theéestattained no exceptions for
nonviolent offenders and no temporal limitatioh.H 12) For these reasons,
Respondent argued, 8 571.070.1 failed constitutionster under the strict scrutiny
standard required by Article I, 8 23 of the MissdCionstitution, which requires that any
limitation on a fundamental right be narrowly tadd to serve a compelling government
interest. (L.F. 11-12). Considering the signifitkength of time between Respondent’s
sole prior felony conviction and the current chaiayed the fact that Respondent’s sole
prior felony conviction for Unlawful Use of a Weapwas not a crime of violence, he
argued that § 571.070.1 was not narrowly tail@eapplied to him. (L.F. 12, 13).

Respondent and the State of Missouri argued thas¢sbefore the Honorable
Robert H. Dierker, Jr. on January 14, 2015. (243 Following arguments on the
record, the trial court took the motion under sudsiain and on February 27, 2015, the
trial court granted Respondent’s motion to dism($s. 23-25). The trial court
subsequently filed a Memorandum, Order, and Judgmeaining the reasoning of the
dismissal. (L.F. 25).

First, the trial court held that Respondent hadditeg because there was
sufficient evidence in the record to infer thatwees a citizen. (L.F. 28). Second, the

trial court held that the revised Article |, 8 28uvgrned the case even though the case
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commenced prior to the effective date of the religdicle |, § 23. (L.F. 31-32).
Although the trial court held that 8 571.070 wasstdutional on its face because there
were circumstances in which the statute can betitatisnally applied, it held that 8§
571.070 was unconstitutional as applied to Respunukscause it fails to differentiate
among classes of felonies, fails to define critemiassess the future dangerousness of
non-violent felons, and fails to impose any stadd#rproof before stripping a
nonviolent felon of his constitutional right to keand bear arms. (L.F. 32, 33, 39). The
trial court found nothing in the record to suggasy misuse of weapons by Respondent
in the last ten years, and that Respondent’s fis&-offending was low. (L.F. 39). The
trial court further found that Respondent’s age pingisical condition militate against an
undertaking of violent offenses. (L.F. 39). Speuwfly, the trial court found Respondent
did not present a demonstrable risk to the safeéang individual or the public. (L.F. 39).

The dismissal was stayed for thirty days to allbw $tate to petition the Missouri
Supreme Court for a writ of prohibition. (L.F. 42). However, the State’s petition for
a writ of prohibition was denied without hearin§eeState ex rel State of Missouri v.
Hon. Robert H. DierkerSC94868 (filed on Mar. 19, 2015, denied on M&;.2015).

Subsequently, the State filed a Notice of Appedhainstant case on April 7, 2015.

10
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POINTS RELIED ON
The trial court did not err in dismissing Count | of the information, the felon-
in-possession-of-a-firearm charge against Respondeiecause the trial court
correctly held that Missouri Revised Statute § 570.70.1 was unconstitutional
as applied to Respondent in the instant case beca&Respondent is not a
convicted violent felon as is now required under Aticle |, 8 23 of the Missouri

Constitution.

Mo. CONST. art. |, § 23

Mo. REvV. STAT. § 571.070 (2008)

The trial court did not err in dismissing Count | of the information, the felon-
in-possession-of-a-firearm charge, against Respoedt, because Missouri
Revised Statute 8§ 571.070.1 is unconstitutional applied to Respondent in
that the Second Amendment to the United States Cetitution requires that
any limitations on the right to bear arms be subjet to strict scrutiny analysis
and 8§ 571.070.1 is overbroad and not narrowly tasked to serve a compelling
government interest.

U.S.CONST. amend. Il

Mo. REV. STAT. § 571.070 (2008)

11

INd ZT:€0 - STOZ ‘8¢ 12quwialdas - [4NOSSIN 40 LINOD ANTHANS - p3jid Ajediuonos|3



ARGUMENT
I

The trial court did not err in dismissing Count | of the information, the felon-in-
possession-of-a-firearm charge against Respondebgcause the trial court correctly
held that Missouri Revised Statute § 571.070.1 wasconstitutional as applied to
Respondent in the instant case because Respondenhot a convicted violent felon

as is now required under Article I, 8 23 of the Misouri Constitution.

A. Standard of Review
“Whether a statute is constitutional is an isstlaw that this Court reviewde
nova” State v. Honeycyt21 S.W.3d 410, 414 (Mo. 2013), as modified ([2;.2013)
(citing State v. Vaughr866 S.W.3d 513, 517 (Mo. banc 2012).

B. Respondent is not a violent convicted felon

The trial court correctly held that Missouri Rewdsgtatute § 571.070.1 (2008)
was unconstitutional as applied to Respondent, RagnRRobinson, because he is not a
convicted violent felon as is now required under phain language of Article I, 8 23 of

the Missouri Constitution.

“While a court will read a constitutional provisit®roadly, it cannot ascribe a
meaning that is contrary to that clearly intendgdhe drafters.”Farmer v. Kindey 89
S.W.3d 447, 452 (Mo. banc 2002). “Rather, a cowrst undertake to ascribe to the

words of a constitutional provision the meaning tha people understood them to have

12
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when the provision was adoptedd. (citing Boone County Court v. Statg31 S.W.2d
321, 324 (Mo. banc 1982)). “The meaning conveyedbters is presumptively the
ordinary and usual meaning given the words of tie@ipion.” Id. “This Court must
assume that every word contained in a constitutipravision has effect, meaning, and is
not mere surplusage State v. Honeycytt21 S.W.3d 410, 415 (Mo. 2013), as modified
(Dec. 24, 2013) (citingity of Arnold v. Tourkakj249 S.W.3d 202, 206 (Mo. banc

2008)).

The previous version of Article I, § 23 stated tbkowing: “That the right of
every citizen to keep and bear arms in defensésdidme, person, and property, or when
lawfully summoned in aid of civil power, shall na¢ questioned; but this shall not justify

the wearing of concealed weapons."'ONCON., art |, 8 23 (1945).

On August 4, 2014, Missouri voters overwhelminghgped Constitutional
Amendment 5, which amended Article I, § 23 of thisdduri Constitution’s Bill of

Rights to read, in part, as follows:

That the right of every citizen to keep and beansar. in defense of his home,
person, family and property... shall not be questione Any restriction on these
rights shall be subject to strict scrutiny.... Nothiin this section shall be
construed to prevent the general assembly fromtiexgageneral laws which limit
the rights of convicted violent felons or thoseuatigated by a court to be a danger

to self or others as result of a mental disordanental infirmity.

13
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Mo. Con., art I, 8§ 23 (amended 2014).

The relevant portion of Missouri Revised Statute/8.070.1.1 (2008) provides

that:

A person commits the crime of unlawful possessiba direarm if such person
knowingly has any firearm in his or her possessind (1) Such person has been
convicted of a felony under the laws of this stateof a crime under the laws of
any state or of the United States which, if conexitwithin this state would be a

felony.

Although Missouri law has defined a dangerousrig]dhere is currently no
accepted legal definition of what a violent felasyinder Missouri law.SeeMo. REV.
STAT. 8 556.061(8) (2006) (for the definition of a dangus felony). However,
according to Black’s Law Dictionary, the term “\eolt” is defined as: 1) “[o]f, relating
to, or characterized by strong physical force™[Besulting from extreme or intense
force”; 3) “[vlehemently or passionately threategjili B LACK’SLAwW DICTIONARY 1801
(10" ed. 2014). A “violent crime” is defined as “[ajme that has an element the use,
threatened use, or substantial risk of use of ghay$brce against the person or property
of another.”ld. at 453. Finally, a “violent offense” is defines ‘4a) crime characterized
by extreme physical force, such as murder, foraigpe, and assault and battery with a

dangerous weaponld. at 1252.

14
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“[A] felon convicted of a minor, non-violent crinmaight show that he is no more
dangerous than a typical law-abiding citizetlhited States v. BartQi633 F.3d 168,
174 (3rd Cir. 2011). “Similarly, a court might firthat a felon whose crime of
conviction is decades-old poses no continuing thteeaociety.”ld. The North Carolina
Supreme Court did just that Britt v. State 363 N.C. 546 (2009), finding that a felon
convicted in 1979 of one count of possession afrarolled substance with intent to
distribute had a constitutional right to keep aepdrarms....”Id. The Seventh Circuit,
in United States v. Yancestated, “most felons are nonviolent.” 621 F.8d4,685 (7th
Cir. 2010) (citingUnited States v. Lan@52 F.3d 905, 906 (7th Cir. 2001)).

This Court cannot treat the language regardinghilgy of the legislature to pass
laws to limit the rights of violent convicted fel®as mere surplusage as required by
Honeycutt Rather, the Court must give effect and take amasideration each word
contained in the amendment. And because an oydamat usual definition of violent,
violent crime, and violent offense exist as notbdwe, the Court should use these
definitions to give meaning to the provisions camgd in Article I, § 23 of the Missouri

Constitution.

Further, because the trial court held that MissRewvised Statute 8§ 571.070.1
(2008) was unconstitutional as applied to Respanaled did not hold that the statute
was unconstitutional on its face, it is importantonsider the individual characteristics

of Respondent when deciding whether barring Resprnfdtom possessing a firearm

15
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infringes on his constitutional right to bear aramgler Article |, § 23 of the Missouri

Constitution. (amended 2014).

Although Respondent may not be a “model citizer,isiby no means a violent or
dangerous individual. (L.F. 26) Respondent hdg one prior felony conviction from
2003 for Unlawful Use of a Weapon — Carrying a Gealed Weapon. (L.F. 7). This
prior felony is over ten years old. Respondentisrpconviction cannot be considered
violent because the act of simply possessing arfmecontains no element of strong,
physical, intense, or extreme force as noted ird#@fmition of violent crime. Further,
Respondent’s prior conviction does not fall undher ¥iolent offense definition which
includes murder, forcible rape, and assault antdhatvith a dangerous weapon.
Respondent has no record of violent felonies ortedgrunstable behavior. (L.F. 27)

There is nothing in the record to indicate thasptadent has misused weapons in
the last ten years or has used weapons in thesfartbe of crimes. (L.F. 39).
Respondent stated that he carried a firearm “fotgation due to the cash basis on which
he does work.” (L.F. 27) Additionally, the triedurt notes that Respondent’s “age and
physical condition militate against undertakinglem offenses such as robbery or
assault.” (L.F. 39). The trial court also fouhet Respondent did not present a
demonstrable risk to the safety of any individuaihe public. Respondent is not a threat
to society. Importantly, Appellant never even gdle that Respondent is a violent felon
or that Unlawful Use of a Weapon — Carrying a Categ Weapon is a violent felony.

Therefore, this matter is not in dispute.

16
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Respondent is not a violent felon because his pnby did not involve the use of
force and Respondent is not a danger to societyedtype of individual that Article I, 8
23 aims to keep from possessing a firearm. Resunsd an older, partially disabled
gentleman who carried a firearm in order to prokeéetself and his property from others

while performing his job in the City of St. Louis.

C. District of Columbia v. Heller does not stand for the proposition that banning

felons from possessing firearms withstands strictcsutiny

Appellant relies omistrict of Columbia v. Helleas an example of a ban on all
felons possessing firearms passing constitutionsten. 554 U.S. 570 (2008)
(Appellant’s Brief, page 18-19). However, the GaarHeller specifically declined to
hold that the Second Amendment to the United Stagestitution should be subject to
strict scrutiny analysisld. at 634 (“[Justice Breyer] criticizes [the majotifgr declining
to establish a level of scrutiny for evaluating &&t Amendment restrictions”). In fact,
The Supreme Court iHeller stated that the Washington D.C. law in questidmgciv
prohibited an entire class of arms within the hdareself-defense, would “fail
constitutional muster” under any standard of soguthe Supreme Court has applied to

enumerated constitutional rightkd. at 628.

Other courts have tried to decipher the level ofitaay called for inHeller.

“Thus, assuming that the majority [ieller] did not fashion a new standard or abandon

the ‘level of scrutiny’ framework altogether, it stthave found that either strict or

17
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intermediate scrutiny was appropriatéJhited States v. Miller604 F. Supp. 2d 1162,

1170 (W.D. Tenn. 2009).

In McDonald v. City of Chicagdhe United States Supreme Court held that the
“Framers and ratifiers of the Fourteenth Amendnoeninted the right to keep and bear
arms among those fundamental rights necessaryrteystem of ordered liberty.” 561
U.S. 742, 778 (2010). Therefore, the Court hehét'the Due Process Clause of the
Fourteenth Amendment incorporates to the stateS¢lsend Amendment right
recognized irHeller (the right to possess a handgun in the home foptingose of self-

defense).”ld. at 791.

The assertion by the United States Supreme Caaftrthlke Washington D.C. law in
guestion would fail to meet constitutional musteder any level of scrutiny means that
the law in question ikeller would fail constitutional muster under rationabisareview,
intermediate scrutiny, and most obviously stricuiay. And given that the Supreme
Court refused to establish a level of scrutinySecond Amendment claims keller, the
Court’s statement in dicta regarding the longstaggiirohibition on the possession of
firearms by felons not being affected by its demisioes not imply that this prohibition
withstands strict scrutiny review as required undessouri law. See Heller554 U.S.

570 at 626. Further, the assertioiMiller that either intermediate or strict scrutiny must
apply to the right to bear arms under the Seconeémdment shows that not all courts

have followed strict scrutiny review followirtgeller.

18
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The refusal by the United States Supreme Courtjsnibyain Heller to establish a
level of scrutiny for evaluating Second Amendmaestrictions meant that the door was
left open for states to define the appropriatelle¥scrutiny that should apply to the right
to bear arms in defense of one’s home or persgnanBnding Article |, § 23 of the
Missouri Constitution, it was the intent of theildgtors and citizens of Missouri to
answer the critical question that was left opeH@tier andMcDonaldregarding what

level of scrutiny should apply to an individualight to bear arms in self-defense.

D. Because Article I, 8 23 of the Missouri Constitutia goes further in its
protection of the right to bear arms and is not coetensive with the United
States Second Amendment, this Court must analyze5§1.070.1 under the

more expansive text of the Missouri Constitution

“The states are free to offer criminal defendamé&ater protection through their
laws than the Constitution requires, but they caofffer less.” State v. Bolin643
S.w.2d 806, 810 (Mo. 1983) (citif@regon v. Haas420 U.S. 714, 719 (1975%jbron v.
New York392 U.S. 40, 61 (1968 ooper v. California386 U.S. 58, 62 (1967)). This
Court has recognized that “[p]rovisions of our stadnstitution may be construed to
provide more expansive protections than comparableral constitutional provisions.”
State v. Rushin®35 S.W.2d 30, 34 (Mo. banc 1996). Rashing this Court found that
the United States Fourth Amendment and the seofitime state constitution in question

that protected from unreasonable searches andeeere coextensive because they

19
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were nearly identicalld. at 34 (citingState v. Jones865 S.W.2d 658, 660 (Mo. banc
1993)). Because of the nearly identical text efthnited States Fourth Amendment and
its state counterpart, this Court found the UnB¢ates Supreme Court’s construction of
the Fourth Amendment “strongly persuasivéd” at 34 (citingState v. Blankenshij830

S.W.2d 1, 14 (Mo. banc 1992).

However, the text of article |, § 23 of the MissioQonstitution is not only
different from the text of the Second Amendmerth® United States Constitution, but
also significantly more expansive in its proteci@mompared to its federal counterpart.
The Second Amendment to the United States Conetituéads as follows: “A well
regulated Militia, being necessary to the secuwofty free State, the right of the people to

keep and bear Arms, shall not be infringed.”

Therefore, this Court cannot rely solely on theiptetation of the Second
Amendment set out iHeller andMcDonaldbecause the state and federal provisions are
not coextensive. Rather, Article I, § 23 of thesbtiuri Constitution calls for a significant
expansion of the right to bear arms in defensenefsshome, person, family and
property, by requiring that any restriction on #eghts “shall be subject to strict
scrutiny.” Mo. CoN., art. |, 8 23 (amended 2014). This Court musrpret the
amendment to Missouri’s constitution based on dimgliage of the amended Article |, 8

23 of the Missouri Constitution, which calls forist scrutiny review while at the same
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time acknowledging the ability of the legislatuogpiass laws preventing convicted

violent felons from possessing firearms.

Article I, 8 23 of the Missouri Constitution, nitte Second Amendment to the
United States Constitution, should inform the cauihterpreting the constitutionality of
Missouri Revised Statute § 571.070.1 (2008) bectheseghts contained in the Missouri

Constitution are more expansive than those cordamée Second Amendment.

E. Missouri Revised Statute § 571.070.1 must be anabd under the strict
scrutiny test as it infringes on one’s fundamentatight to keep and bear arms
under Article I, § 23 of the Missouri Constitution.

The meaning of strict scrutiny should take ortréslitionally understood legal
meaning. When there is a legal or technical meaturige words in a constitutional
provision, that is the meaning those words mugjiben. State v. Honeycyt21
S.W.3d 410, 415 (Mo. 2013). Missouri uses a sstctitiny test when analyzing statutes
that impinge on a fundamental right under the EGuatection ClauséVeinschenk v.
State 203 S.W.3d 201, 210 (Mo. banc 2006). In that t§ghe first step is to determine
whether the statute implicates a suspect clagsgnges upon a fundamental right
explicitly or implicitly protected by the Constitah.” Id. (citingEtling v. Westport
Heating & Cooling Services, In©2 S.W.3d 771, 774 (Mo. banc 2003); acdéadirmas
v. Dickinson Public Schoqld87 U.S. 450, 457-58 (1988)). “If so, the clasation is

subject to strict scrutiny.’ld. (citing Etling, 92 S.W.3d at 774).
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“In order to survive strict scrutiny, a limitatimn a fundamental right must serve
compelling state interests and must be narrowlgred to meet those interestdd.

(citing Komosa v. Komos®39 S.W.2d 479, 482 (Mo. App. E.D. 199%gg also
Manifold v. Blunt 863 F.2d 1368, 1373(&Cir. 1988) (“The application of strict
scrutiny... involves a two-part analysis: the resimic must be necessary to serve a
compelling interest, and may not go beyond whasthte’s interest actually is.”).

Strict scrutiny has a longstanding and traditipnahderstood meaning in
Missouri jurisprudence and the legal definitiont the plain meaning, of the term should
control. Because this test has been used in maunyscanalyzing constitutional
challenges to felon disarmament statutes and beddissouri uses a similar test with
other constitutional challenges involving a fundataéright, this Court must apply strict
scrutiny analysis to the right to bear arms. Tds#riction on any nonviolent felon’s right
to bear arms contained in Missouri Revised StdE&1.070.1 must be necessary to
serve the compelling interest of preventing crimé promoting public safety, and the
limitation may not go beyond what the state’s iegtactually requires.

In applying the strict scrutiny standard, this @auaust find that preventing all
felons from possessing firearms is the least tstel way to promote the compelling
government interest of preventing crime and prongpgublic safety. The text of Article
I, 8 23 conveniently lays out the least restrictivagy to achieve the compelling

government interest of crime prevention and pusditety, which is to bar violent
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convicted felons and those who are a danger tosbkes or others as a result of a
mental disorder from possessing firearms.

In the instant case, there is no evidence ondgberd to suggest that preventing
Respondent from possessing a firearm in self-defenthe least restrictive way to
achieve public safety or prevent crime. In faog limitation as applied to Respondent
goes far beyond what the state’s interest in promgqiublic safety and preventing crime
require. By including the provision in Article§,23 that allows the general assembly to
pass laws preventing convicted violent felons flmmssessing firearms, the Missouri
Constitution sets forth the least restrictive waytomote public safety and prevent
crime. And that is to prevent convicted violenbfed from lawfully possessing firearms.
If the legislators or voters of Missouri believdwt the least restrictive way to promote
public safety and prevent crime was to forbid bwdhviolent and violent convicted
felons from possessing firearms as is currentlyctse under 8 571.070.1, they would
have put language in the amended Atrticle |, § #8ctng that belief. As the trial court
properly notes, “[i]f the drafters and voters wippeoved the revised [Article |, § 23]
considered that a blanket prohibition on felonpassession of firearms was unaffected
by the revision, why include the express provisovicted violent felons?” (L.F. 37).
The trial court goes on to state that “[b]y incluglithe express exception for violent
felons, the people implicitly demanded somethingenio justify a prohibition applicable

to all felons.” (L.F. 37). This demand has no¢aatisfied by the current 8 571.070.1.
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Further, the Court must consider whether 8§ 5710i&narrowly tailored as

applied to Respondent. Importantly, when the tralrt considered whether Respondent

posed a risk to public safety or the commissiofutafre crime, it concluded there “was
not any reason to find that the defendant presed&smonstrable risk to the safety of any
individual or of the public.” (L.F. 39). The tfiaourt also found that Respondent’s age
and physical condition militate against an undeniglof violent offenses and that
Respondent’s risk of re-offending is low. (L.F)39

The blanket prohibition on all felons possessinggfms contained in 8 571.070.1
is not narrowly tailored as applied to Respondeatse it does not represent the least
restrictive means of achieving the compelling gawegnt interest of promoting public

safety and preventing crime.

F. Neither Louisiana Revised Statute § 14.95.1 or tHgail Reform Act at issue in
Salerno support Appellant’s position that Missouri RevisedStatute §

571.070.1 is narrowly tailored to serve a compellqngovernment interest.

Although Appellant citeState v. Eberhardds an example of a statute barring
felons from possessing firearms withstanding ssacttiny, the statute in Louisiana
considered ireEberhardtwithstood strict scrutiny because it was narrowaijored. The
Louisiana statute defined the class of violentrislbarred from possessing firearms
under the law and contained temporal limitatioh45 So0.3d 377 (La. 2014). The Court

in Eberhardtheld the following:
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We conclude that LSA-R.S. 14:95.1 serves a commgeljovernmental interest
that has long been jurisprudentially recognized iargtounded in the legislature’s
intent to protect the safety of the general pufstien felons convicted of specified
serious crimes, who have demonstrated a dangewiast@l threat of further or

future criminal activity.... Further, the law is nawly tailored in its application

to the possession of firearms or the carrying efcealed weapons for a period of
only ten years from the date of completion of secge probation, parole, or
suspension of sentence, and to only those conviztdte enumerated felonies
determined by the legislature to be offenses hathegactual or potential danger
of harm to other members of the general public.désrthese circumstances, we
find “a long history, a substantial consensus, aimdple common sense” to be

sufficient evidence for even a strict scrutiny sawvi

Id. at 385 (citations omitted).

La. Rev. Stat. § 14:95.1 (2014) makes it unlawdulifdividuals to possess a

firearm if they were previously convicted of onesefveral crimes deemed violendl. at
381. These crimes include burglary, felony illegs¢ of weapons or dangerous

instrumentalitie§ manufacture of bombs and incendiary devices,qss$sn of a firearm

! Under Louisiana law, “[i]llegal use of weaponsdangerous instrumentalities is the

intentional or criminally negligent discharginganiy firearm... where it is foreseeable
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while in the possession of controlled substaneadsn§ violation of controlled substance
law, and any crime which is defined as a sex otfeid. Furthermore, the Louisiana
statute specifies that its ban on possessing fire@oes not apply to people who have

been convicted of one of these crimes more thagdars agold. at 382.

Appellant also relies odnited States v. Salerrio defend the notion that the
blanket prohibition preventing felons from possegdirearms is narrowly tailored to
serve a compelling state interest. 481 U.S. 7987L However, this reliance is

misplaced.

In Salernq the United States Supreme Court held that theegonents interest in
preventing crime... is both legitimate and compellind. at 749 (citingDe Veau v.
Braisted 363 U.S. 144, 155 (1960)). However, the Supr@uwmert also notes that the
Bail Reform Act in question i®&alerno*‘narrowly focuses on a particularly acute
problem in which the Government interests are otetming.”ld. The Court goes on to
state that the Bail Reform Act (which authorizedtpal detention of certain individuals
deemed dangerous) “operates only on individuals ndve been arrested for a specific
category of extremely serious offensdd.”at 750. Further, the Bail Reform Act

required the Government to have a “full-blown adegy hearing” where the

that it may result in death or great bodily harnatouman being.” A. REV. STAT. 8§
14:94 (2014).
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Government must convince a neutral decision mdlar‘ho conditions of release can

reasonably assure the safety of the community yipanson.”ld.

The Salernodecision did not actually apply strict scrutinyafysis because the
court declined to hold that pretrial liberty of @nginal defendant was a fundamental
right. Id. at 751 (citingSnyder v. Massachuset®291 U.S. 97, 105 (1934)). However,
the decision makes it clear that the provisionthefBail Reform Act, which require the
Government to show the arrestee poses a demomsttabier to the community in a
formal hearing, are the exact narrow set of cirdamses where “society’s interest in

crime prevention is at its greatedd” at 750.

The Louisiana law discussedHtferhardtstands in stark contrast to Missouri
Revised Statute 8§ 571.070.1, because the Louistahate differentiates between types of
felons in its prohibition of possessing a fireartmeneas the Missouri statute does not.
(2008). Under 8 571.070.1, there is no time peimoghich an individual can regain his
right to carry a firearm as a felon as there isauride Louisiana statute. For these
reasons, 8 571.070 cannot be equated to the Loaistatute because it is not narrowly
tailored in that it contains no exceptions or exgams whatsoever. Instead, it results in
a blanket prohibition for any individual who hasebeen convicted of any felony no

matter how long ago and no matter what the circantss were surrounding that felony.

Additionally, if Respondent in the instant case eveubject to the Louisiana
statute that was held to withstand strict scrutireywould not fall under its purview.
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Respondent’s only prior felony, for Unlawful UseafVeapon — Carrying Concealed,
was committed over ten years ago. Respondents ponviction for having a concealed
weapon would not fall under the prohibition con&alnin the Louisiana statute either.
Although the Louisiana statute prohibits those ected of illegal use of a weapon from
carrying a firearm, the Louisiana illegal use afe@apon statute criminalizes the
intentional or criminally negligent discharge diir@arm, not the mere possession of a

firearm.

The problem with Appellant’s reliance &alernois that while the case does
stand for the proposition that the government hesnapelling interest in preventing
crime and public safety, the Bail Reform Act atissvas indeed much more narrowly
tailored to serve the compelling interest in preéwvencrime and public safety than §
571.070. Unlike the Bail Reform Act, that applieda narrow and specific category of
serious offenders, 8 571.070.1 contains an all4apessing ban on any felon from
possessing a firearm without exceptions. Thisdgglies no matter the severity of the
previous offense the individual pled to or was foguilty of. Furthermore, the
individual circumstances of the prior offense anetaken into account and there exists

no individualized screening process to assessithence of an individual.
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G. The few and narrow exceptions to felons possessifigearms contained in 8
571.070.1 noted by this Court irMerritt and cited by Appellant do not
amount to sufficient narrow tailoring as required under strict scrutiny

review.

This Court notes iState v. Merritthat Missouri Revised Statute 8§ 571.070.1 does
not apply to misdemeanors or “felony convictionstthave been pardoned or expunged
(although expungement would not be available forrktss federal conviction). It does
not apply to possession of antique firearms. Amtbées not prevent self-defense—just
possessing firearms.” 2015 WL 4929765, at *6 (Mog. 18, 2015). Appellant argues
that because those who receive a suspended ingoosftsentence and successfully
complete probation are not convicted felons unkeddw, that their ability to possess
firearms supports narrow tailoring. (Appellant’sdé® page 20 (citingdoskins v. State
329 S.W.3d 695, n.3 (Mo. banc 2010) (explaining ¢ghauspended imposition of

sentence is not a final jJudgment or conviction sslprobation is revoked))).

First, the suspended imposition of sentence exawif@d by Appellant goes to the
actual sentencing of those found guilty of a felamyt to the propensity of those
individuals to commit violent gun crimes. For exdey an individual who commits his
first violent crime, such as voluntary manslaughéed is granted a suspended
imposition of sentence, can regain the right teycarfirearm. However, an individual

who has a felony conviction for non-payment of @lsipport would not be able to
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lawfully possess a firearm. Furthermore, theseptions fail to include such nonviolent
felonies such as Stealing third offense, felony-payment of child support, or other
nonviolent offenses that are decades @deMo. REV. STAT. 88 570.040 and 568.040

(2000).

Additionally, expungement in Missouri only appliesthe felony charges of
passing a pad check, fraudulently stopping paymkah instrument, and fraudulent use
of a credit or debit deviceSeeMo. REV. STAT. § 610.140.1.2 (2012). This exception
does not represent the least restrictive and narsbwly tailored way to achieve the
compelling government interest of preventing fireaelated crime. And although §
571.070.1 does not apply to felons possessing @guarfirearm, the ability to possess a
firearm produced before 1898 is not a significardwgh exception to claim that the
statute is narrowly tailoredSeeMo. Rev. Stat. § 571.010(1)(a) (2008). After alls
nearly impossible for one to utilize such an argi§eearm in defense of his home,
family, person, and property, as called for by @€il, § 23 of the Missouri Constitution.

(amended 2014).

For these reasons, the exceptions for felons pssgefirearms under Missouri
law are not the least restrictive way to achiexedbmpelling government interest of

crime prevention and promoting public safety. Ratthey are severely under-

encompassing and fail to sufficiently compensatdte blanket ban on the possession of

firearms by nonviolent felons contained in § 570.07
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H. Although this Court’s decisions in Merritt and McCoy analyze the right to
bear arms under strict scrutiny analysis, those halings are not controlling in

the instant case because both cases were decidedemthe old Article I, § 23

of the Missouri Constitution.

Prior to Amendment 5, this Court did not hear ahgllenges to the felon-in-
possession law in which it applied a particulaelesf scrutiny.Dotson v. Kander464
S.W.3d 190, 197 (Mo. banc 2015)n Dotson however, this Court stated in a footnote
that, “[b]Jecause this Court reviews laws affectingdamental rights under the strict
scrutiny standard, strict scrutiny would have aggblunder the Missouri constitution had
a challenge been madeDotson v. Kander464 S.W.3d 190, 197 n.5 (Mo. banc 2015).
This Court stated that because the United Statpse8ie Court irMcDonalddeclared
the right to bear arms to be a fundamental rigtttict scrutiny would have applied under
Missouri law following theMcDonalddecision because “[t]his Court reviews laws
affecting fundamental rights under the strict Sogustandard.”ld. (citing Etling v.

Westport Heating & Cooling Servs., In82 S.W.3d 771, 774 (Mo. banc 2003)).

2 This Court stated iDotson “[ilt is true that neither the Supreme Court bé tUnited
States nor this Court has delineated a level aftisgr for the right to bear arms.” 464
S.W.3d 190, 197 (Mo. banc 2015).

% The Supreme Court iMcDonald determined that “the right to keep and bear aiisjs |
among those fundamental rights necessary to otersysf ordered liberty, McDonald

v. City of Chicago, IlI561 U.S. 742, 778 (2010).
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In Merritt, this Court held that Missouri Revised Statuté’$.8670.1 survived
strict scrutiny review under the prior version atiéle I, 8 23 of the Missouri
Constitution. 2015 WL 4929765, at *3 (Mo. Aug. P®15). However, the pre-
amendment version of Article I, 8 23 did not conttie provisions that relate to strict
scrutiny or the language discussing the abilityheflegislature to limit the rights of
convicted violent felons from possessing firearrf8seMo. Con., art |, 8 23 (1945).
Therefore, this Court’s holding Merritt upholding § 571.070.1 under the prior version
of Article I, 8 23 does not control the instante&gcause this Court did not consider or
analyze the significant expansion of the rightéarmarms contained in the newly
amended version of Article I, 8§ 23 of the MissdDanstitution. (amended 2014). As
noted above, the new language contained in Aitj@e23 cannot be treated as mere
surplusage by this Court, but rather the languagst lme given effect and meaning.

I. The recently amended Article I, 8 23 of the MissourConstitution applies to
Respondent’s case because it was resolved after #féective date of the
amendment.

The amendment to Article I, 8 23, commonly refert@ds Amendment 5, was
voted on and passed on August 5, 2014. It becfieetiee on September 5, 2014.oM
CoON., article I, 8 23 (amended 2014). Responderd fléviotion to Dismiss based on the
unconstitutionality of Missouri Revised StatuteBL®70.1 (2008) and the Second
Amendment to the United States Constitution, whvels filed on January 12, 2015, well

after the effective date of the amendment.
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In State v. Merrittthis Court found that the amendment did not apelyause
those cases had already been finally decided bwitrourt judges prior to the passage
of Amendment 5. 2015 WL 4929765, at *3 (Mo. Ad§, 2015) Gee als®tate v.
McCoy, 2015 WL 4930615 (Mo. Aug. 18, 2015)). Here, ithetant case was still
pending during the passage of Amendment 5, andrttendment became effective
before there was a final determination. This do@samount to a retrospective
application of Article I, § 23 of the Missouri Cditgtion. Therefore, when the circuit
court reviewed the instant case, the amendmenapglgcable and correctly applied to
the instant case.

J. While the State may have a compelling interest infpmoting public safety by
preventing future crime and protecting the public,preventing Respondent
from possessing a firearm is not the least restriate way of achieving this
interest.

Appellant states, “[tlhe State has a compellingriest in preventing future crime
and protecting the public....” (See Appellant’s Bpage 16). Respondent does not
disagree. However, “[i]t is not enough to showt tihe Government’s ends are
compelling; the means must be carefully tailoreddbieve those ends3able
Commc’ns of California, Inc. v. F.C.(192 U.S. 115, 126 (1989).

The studies, newspaper articles, and websited byteédppellant do not support
the position that blanket prohibitions on felonsgessing firearms are causally or closely

connected to a reduction in future crime or anease in public safety.
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For example, Appellant cites an article statirgt 138 of the 159 homicides in St.
Louis were committed with firearms and that “13,@@®ple have been the victim of a
gun crime in the City of St. Louis.” (See AppelfarBrief page 16-17). However, the
statement regarding the amount of homicides coradhiising firearms is not backed up
by any study cited by Appellant. This statemerat guote from the elected St. Louis
City Prosecutor, Jennifer Joyce, who has opposedniiment 5 from the onset and has a
direct stake in the instant casgeeeChris King,Joyce leads delegation to study No
Violence AllianceST. LouisAM., February 26, 201%yvailable at
http:www.stlamerican.com/news/local_news/ar tictel120d6-bd60-11er-8644-
cb284db66f5e.html (last visited Sep. 20, 2015).

Furthermore, the homicide statistics cited by Alam do not differentiate
between homicides committed with a firearm andeéhmsmmitted without a firearm.
SeeST. LOUISMETROPOLITAN POLICE DEPARTMENT, St. Louis Crime Statistics

available athttp://www.sImpd.org/crime_stats.sht(itlis also significant that the

statistics for robbery only note whether a weapas wsed (not specifically a gun) and
the forcible rape statistics do not indicate ifumgvas used). The statement that 13,000
people have been the victim of gun violence is alsissupported by statistical datSee
St. Louis GUN CRIME, available atstlouisguncrime.com/#!the-victims/c24u (last \@sit
Sep. 21, 2015) (stating there were 13,000 victihtgua violence over the past five years

in St. Louis without providing a source to suppbet assertion).
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Appellant also relies on a study of DNA databasdsew York and Florida to
support the claim that the “majority of defendanith database hits on cases involving
homicides or rape were already in the DNA datalfasprior non-violent felony
convictions.” SeeAppellant’s Brief page 17 (citing Edwin ZedlewskiMary B.

Murphy, DNA Analysis for “Minor” Crimes: A Major Benefit fd.aw Enforcement253
NAT'L INST. JUST. J. 2, 4 (2006)). This statistic does not supgwtassertion that
individuals who commit burglaries or other non-eial crimes are more likely to engage
in future violent behavior. It merely suggests tise who committed these violent
crimes also happened to have prior convictionsémviolent offenses.

Additionally, Appellant cites a study that purpatsshow a “reduction in risk for
later criminal activity of approximately 20% to 30%m the denial of handgun
purchases to convicted felonsSdeAppellant’s Brief page 17 (citing Mona A. Wright,
Garen J. Wintermute, and Frederick P. Riv&féectiveness of Denial of Handgun
Purchase to Persons Believed to Be at High Riskii@arm Violence89 Av. J.PUB.
HEALTH 88, 89 (1999)). However, the authors of thiscéetgo on to state that “[i]n
terms of some potentially important differencesisk for later criminal activity, this
study was too small to determine whether the dfiees occurred by chancdd. This
is because the study size of convicted felons ocohsisted of 170 individualdd. at 88.

In other words, the sample size was too small terdene if the decrease in criminal
activity was attributable to the lack of accessa foearm, some other factor, or simply to

chance. This is hardly enough to support the pitipa that barring all felons from
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possessing firearms is narrowly tailored underdletl, § 23 of the Missouri
Constitution.

Appellant further contends that the ban on abrislpossessing firearms contained
in Missouri Revised Statute § 571.070 is narrowlioted and relies in part on a 2004
study by the Department of Justice that found anfang-violent” releases, about 1 in 5
were rearrested for a violent crime within 3 yeafrdischarge. U.SDEPT OFJUSTICE,

BUREAU OFJUSTICE STATISTICS, Profile of Nonviolent Offenders Exiting State Prisa,

available athttp://www.ojp.usdoj.gov/bjs/pub/pdf/pnoesp.p(004). However,
Appellant ignores the finding contained in the sgttltht among nonviolent releases,
approximately one third had a history of arrests/folent crimes and one in five had a
self-reported history of convictions for violeniroes. Id. at 1. The “nonviolent”
releases that were a part of this study had thewolg characteristics: 22% had a prior
violent conviction, 64% committed the current oerwhile on parole, and 65% had two
or more prior prison sentencelgl. at 2. Perhaps most importantly to the instang cas
two-thirds of the individuals who were part of teisidy were under the age of thirty-
four.1d. at 1. Further, only 1.6% of the individuals raled in 1997 that were part of this
study were over the age of fifty-fivdd. at 2.

First, it is important to consider that individsavith a violent prior conviction
(22% of the individuals in this study) would not &leible for gun possession under the
proper interpretation of Article I, 8 23, which lsaviolent convicted felons from lawfully

possessing firearms. Additionally, merely beingsted for a violent crime does not
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mean that the individual is actually charged withomund guilty of a violent crime. This
study also does not contain recidivism numbersndividuals who were not committed
to prison as a result of their non-violent felorifease, which would presumably be
lower than those who were sentenced to prison f@rigty of factors discussed above.
Importantly, Respondent in the instant case ig-fifte years old. (L.F. 7).

Respondent’s age group is barely representedsrstindy at all. Although there
are no numbers contained in this study which boeain recidivism by age group, older
age is often associated with a lower rate of re@t. See STATE OF MO. DEP T OF
CORR BD. OFPROB. AND PAROLE, Procedures Governing the Granting of Paroles and
Conditional Release#\ppendix B (April 2009available at

http://doc.mo.gov/Documents/prob/BlueBookAppendicB86.pdf(last visited Sep. 21,

2015) (The chart shows the Salient Factor Scalegghwdrants individuals over the age of
forty-five a score of positive two, decreasing #meount of time served before being
eligible for parole). The parole guidelines defsadient factors as “[flactors that have
been determined by research to be predictive @idimidual’s success or failure on
parole.” Id. at 3. In fact, a score of positive two is thehagt attainable score of any
factor that is taken into accourid. at Appendix B. Although this scale is used in the
context of a parole setting and is not directlylagaus to the instant case, it shows that
individuals of increased age are considered l&s$ylto re-offend than their younger

counterparts.
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In assessing the utility of the studies offeredNppellant, the trial court correctly
observed that “none of the State’s studies appeastablish more than a correlation,
and correlation is not causation.” (L.F. 36) ‘fi€y do no more than show a rational
basis for the prohibition at issue here.” (L.F).37The State does not show that its
studies controlled for variables such as the peet#ure of prior offenses, the age or
personal circumstances of the defendant at thedirttee weapons offenses and at the
time of the later violent offense, or any of theetmyriad factors that may be
characteristic of future dangerousness.” (L.F. 37)

Narrow tailoring does not mean that a mere caticzlebetween prior nonviolent
felonies and a propensity to commit future violefienses is sufficient. Rather, the ban
at issue here, which strips all felons of theihtigp bear arms, must be the least
restrictive way to achieve the compelling governmeterest of crime prevention and
promoting public safety. Appellant has failed how this is the case. Banning
nonviolent felons from possessing firearms, namkdgpondent, not only fails to
promote public safety and prevent crime, but alspsRespondent of a deeply rooted
right in the history of our state and nation. Tisahe right to bear arms in defense of

one’s person, home, family, and property.
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The trial court did not err in dismissing Count | of the information, the felon in
possession of a firearm charge, against Respondehecause Missouri Revised
Statute § 571.070.1 is unconstitutional as applied Respondent in that the Second
Amendment to the United States Constitution require that any limitations on the
right to bear arms be subject to strict scrutiny aralysis and § 571.070.1 is overbroad
and not narrowly tailored to serve a compelling gogrnment interest.

Respondent’s request to the trial court to disriescharge of felon in possession
of a firearm alleged, inter alia, that 8 571.0AQds unconstitutional under the Second
Amendment to the United States Constitution. (L. The Second Amendment’s
protection of the right to keep and bear arms rswtered a fundamental right necessary
to our system of ordered liberty. “In sum, it isar that the Framers and ratifiers of the
Fourteenth Amendment counted the right to keepbaad arms among those
fundamental rights necessary to our system of eddi#nerty.”McDonald v. City of
Chicagq 561 U.S. 742, 778 (2010). Fundamental rightiugred in the Bill of Rights
apply not only to the Federal Government, but tdsthhe Statesld at 791 (citing
Duncan v. Louisiana391 U.S. 145, 149 n. 14 (1968)). “We thereforklhbat the Due
Process Clause of the Fourteenth Amendment incatgmthe Second Amendment right
recognized irHeller.” Id.

The Second Amendment right recognizedi@ller is the right of law-abiding,

responsible citizens to use arms in defense otthe@ad home District of Columbia v.
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Heller, 554 U.S. 570, 635 (2008). Any statute impingipgn that right must be
evaluated to determine if it is constitutional.

Missouri Revised Statute § 571.070.1 (2008) presid

A person commits the crime of unlawful possessibma firearm if such person

knowingly has any firearm in his or her possessind (1) Such person has been

convicted of a felony under the laws of this stateof a crime under the laws of

any state or of the United States which, if corteditwithin this state, would be a

felony; or (2) Such person is a fugitive from jast is habitually in an intoxicated

or drugged condition, or is currently adjudged taltyrincompetent.

The restrictions placed upon the possession ioéarfn in Missouri Revised
Statute§ 571.070.1(1) (2008), as applied to felons, aerlmwad and do not withstand
the strict scrutiny analysis necessary when ségfislation impinges upon a fundamental
right. “Courts undertake a two-part analysis ttedmine the constitutionality of a statute
under either the state or federal equal proteatianse. The first step is to determine
whether the statute implicates a suspect clagspinges upon a fundamental right
explicitly or implicitly protected by the Constitah. Etling v. Westport Heating &
Cooling Services., Inc92 S.W.3d 771, 774 (Mo. banc 2003); acd¢adirmas v.
Dickinson Public Schoo|€l87 U.S. 450, 457-58 (1988). ‘If so, the classaifion is
subject to strict scrutiny."Weinschenk v. Stagt203 S.W.3d 201, 210-11 (Mo. 2006).

Under strict scrutiny analysis, the statute beihgllenged must be necessary to

accomplish a compelling state interest and musidoewly tailored to accomplish that
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purpose.Doe v. Phillips 194 S.W.3d 833, 846 (Mo. banc 2006). The stasethe
burden of proving that those legislative restristi@mn a fundamental right are narrowly
tailored measures that further compelling statere@gtsJohnson vCalifornia, 543 U.S.
499, 505 (2005).

Missouri’s felon in possession of a firearm lavplgs to all persons convicted of
a felony. It does not exempt or exclude persossdhapon the fact that the felony
conviction did not involve any type of violenceettlate of the conviction, or the felon’s
rehabilitation since the conviction. The statutkreowledges no instance in which a
convicted felon may need to possess a firearm, asictefense of his home, person,
family or property. The statute does not differatet between persons who were
convicted of a felony in the past and are now lawdiag, responsible citizens. The
felon- in-possession-of-a-firearm law, as appleg@érsons who are mentally
incompetent, on the other hand, require a curiadirfg of that mental incompetence.
Once that current finding of mental incompetencelbpsed, the right to possess a
firearm returns.

As noted in Point | above, the findings of thaltdourt are that Respondent is a
law abiding responsible citizen and possesseckarfin in defense of his person and
property. (L.F. 39, 27).

Appellant directs the Court to Louisiana’s felanpossession-of-a-firearm statute

as an example of a statute that has withstood stiatiny and argues that Missouri’s

statute falls within the same classification. Tloeisiana statute, however, was found to
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be narrowly tailored in that it defined the claswviolent felons who would be barred
from possessing firearms under the la8tate v. Eberhargtl45 So0.3d 377 (La. 2014).

The Court inEberhardtheld the following:

We conclude that LSA-R.S. 14:95.1 serves a conmgefiovernmental interest
that has long been jurisprudentially recognizediargtounded in the legislature’s
intent to protect the safety of the general pufsben felons convicted of specified
serious crimes, who have demonstrated a dangeaestf@l threat of further or
future criminal activity.... Further, the law is mawly tailored in its application
to the possession of firearms or the carrying oicealed weapons for a period of
only ten years from the date of completion of secge probation, parole, or
suspension of sentence, and to only those convaftéte enumerated felonies
determined by the legislature to be offenses hathegctual or potential danger
of harm to other members of the general publicdésrthese circumstances, we
find “a long history, a substantial consensus, singple common sense” to be

sufficient evidence for even a strict scrutiny ewi

Id. at 385 (citations omitted).

Louisiana Revised Statute § 14:95.1 made it unlbfefupeople who were
convicted of one of several crimes deemed violepiossess a firearmid. at 381. The

Louisiana statute specifies that its ban on possgp$isearms does not apply to people
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who have been convicted of any of the enumeratietheés more than ten years adph.

at 382.

Further, Louisiana Revised Statute 8 14:95.1 (2@L#) stark contrast to Missouri
Revised Statute 8 571.070.1 (2008), which doesailot the statute to only certain
felony convictions which cause concern for futuamgerousness. Nor does the Missouri
statute tailor a time period for the felony conmntas there is under the Louisiana
statute. Respondent would not fall under the munof the Louisiana statute because his
only prior felony was committed over ten years agd that felony is not an enumerated
prior felony in the statute. In Louisiana, Respandeould be able to possess a firearm to
defend his person and property as he carried casdeived in payment for his

employment. (L.F. 27)

As noted in Point | above, the studies, newspartietes, and websites cited by
Appellant in his argument that 8 571.070.1 furtheompelling state interest do not
support the position that blanket prohibitions elofs possessing firearms are causally

or closely connected to a reduction in future croman increase in public safety.

43

INd ZT:€0 - STOZ ‘8¢ 12quwialdas - [4NOSSIN 40 LINOD ANTHANS - p3jid Ajediuonos|3



CONCLUSION

As Point | illustrates, Missouri Revised Statut®78.070.1 is unconstitutional as
applied to Respondent in the instant case becaisseat narrowly tailored to serve the
compelling government interest of crime preventoithe promotion of public safety as
is required under Article I, § 23 of the Missounititution (amended 2014). §
571.070.1 contains no exceptions, standards dgfinhmat is a violent felony and what is
not, or temporal limitations in its ban on felorsspessing firearms. This blanket
prohibition on felons possessing firearms under 8%70.1 runs contrary to the plain
and ordinary language of amended Article |, 8 28ictv proclaims the right to bear arms
a fundamental right subject to strict scrutiny, etstill allowing for certain limitations
on that right in order to keep firearms out of llamds of convicted violent felons and
those adjudicated to be mentally ill. Respondeetschot fall within either of these two
narrowly tailored restrictions on a felon’s righttiear arms as outlined above.

Therefore, this Court should affirm the dismisdaCount | against Respondent.

Further, as Point Il explains, Missouri’s legislatrestriction on the fundamental
right to keep and bear arms is not a narrowly tadaneasure that furthers a compelling
state interest and as a result does not surviigt strutiny analysis. As a result, the trial
court’s dismissal of Count | of the information aga# Respondent was proper as applied
to Respondent in that § 571.070.1 violates Respuisdeght to bear arms under the
Second Amendment to the United States Constitutidrerefore, the dismissal of Count

| against Respondent should be affirmed by thisrCo
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