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JURISDICTIONAL STATEMENT
“The Missouri Supreme Court has exclusive appejlaisdiction in cases involving
the validity of a statute or provision of the congton of this state.”"Damon v. City of
Kansas City419 S.W.3d 162, 174 (Mo. App. 2013). In thisegd®espondent’s charge
for unlawful possession of a firearm was struck ddoy the circuit court because that
court found RSMo § 571.070 to be unconstitutionéierefore, jurisdiction for the
appeal to determine the constitutionality of theggte lies with the Missouri Supreme

Court.
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STATEMENT OF FACTS

On June 12, 2014, officers executed a search mtasra2715 James Cool Papa
Bell in the City of Saint Louis, where Respond&teve Lomax, was living at the time.
(L.F. 26). As a result of the search warrant,ceffs located a handgun in the basement of
the house under a couch cushion in the basemierit. 46). They also located drugs and
drug paraphernalia. (L.F. 10).

An indictment was filed on August 8, 2014, chaggiRespondent with unlawful
possession of a firearm under RSMo 8571.070 asasdliree counts of possession of a
controlled substance and one count of unlawfuladskug paraphernalia. (L.F. 6, 9-10).
Specifically, the indictment stated that Respondiembwingly possessed a 9mm semi-
automatic pistol” and previously “was convictedtloé felony of stealing.” (L.F. 9).

Respondent was, at the time of the filing of th@ictment, 52 years old. (L.F. 9).
He had felony convictions for drug crimes, stealimgd possessing firearms. While
Respondent has a long history of criminality, hesinot have any violent felonies. (L.F.
16). His convictions consist of drug crimes, abtgy case, and a felon in possession
case. (L.F. 16). Nothing in the charges wherepBedent was previously convicted
allege that he engaged in violence or dangeroustaes. (L.F. 16).

On March 26, 2015, Respondent filed a motion soniss the unlawful possession
of a firearm charge. (L.F. 2, 13). The motion waard and granted on the same day by

Judge Steven Ohmer. (L.F. 24).
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POINT RELIED ON |

The trial court did not err in dismissing Count | of the information, the felon
in possession of a firearm charge, against Respomdebecause the trial court
correctly held that Missouri Revised Statute § 570.70(1) is unconstitutional on its
face and as applied to Respondent because Responidemot a convicted violent
felon as is required under Article I, § 23 of the Mssouri Constitution.

Doe v. Phillips 194 S.W.3d 833 (Mo. banc 2006)

Lueckenotte v. LueckenqtBd S.W.3d 387 (Mo. Banc 2001)

Mo. Const. Art. |, § 23

RSMo § 571.070
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POINT RELIED ON II

The trial court did not err in dismissing Count | of the information, the felon
in possession of a firearm charge, against Respomdebecause Missouri Revised
Statute 8571.070.1 is unconstitutional as applied Respondent in that the Second
Amendment to the United States Constitution require that any limitations on the
right to bear arms be subject to strict scrutiny aralysis and 8571.070.1 is overbroad
and not narrowly tailored to serve a compelling gogrnment interest.

D.C. v. Heller 554 U.S. 570 (2008)

McDonald v. City of Chicagdb61 U.S. 742 (2010)

U.S. Const. Amend. Il

RSMo § 571.070
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ARGUMENT
POINT RELIED ON |

The trial court did not err in dismissing Count | of the information, the felon
in possession of a firearm charge, against Respormdebecause the trial court
correctly held that Missouri Revised Statute § 570.70(1) is unconstitutional on its
face and as applied to Respondent because Responidemot a convicted violent
felon as is required under Article I, § 23 of the Mssouri Constitution.

A. Respondent is not a violent felon.

On August 5, 2014, the citizens of Missouri votecinend the Missouri
Constitution. Prior to the passage of the amendnieticle |, § 23 stated, “That the
right of every citizen to keep and bear arms, ifedse of his home, person and property,
or when lawfully summoned in aid of the civil powshall not be questioned; but this
shall not justify the wearing of concealed weapbns.

After the amendment, the same section stated:

That the right of every citizen to keep and bearsar
ammunition, and accessories typical to the noronattion of
such arms, in defense of his home, person, faauig,
property, or when lawfully summoned in aid of thalc
power, shall not be questioned. The rights guarghby this
section shall be unalienable. Any restriction loese rights
shall be subiject to strict scrutiny and the statelissouri

shall be obligated to uphold these rights and sivalker no
8
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circumstances decline to protect against theirngément.
Nothing in this section shall be construed to pn¢viee
general assembly from enacting general laws winiai the
rights of convicted violent felons...

Mo. Const. Art. |, § 23

In this amendment, the legislature clearly creatéi/ide between convicted
violent felons and all other citizens. Thus, befany tests can be applied to determine
whether RSMo 8 571.070 is constitutional, this Couust first decide whether
Respondent is a convicted violent felon.

Respondent is not a violent felon. He is curreB8yyears old. He has
convictions for possession of a controlled substamith intent to distribute, a drug
violation for sale, distribution of a controlledismiance near schools, felon in possession
of a firearm, possession of a controlled substaaioe stealing over $500. None of these
charges requires any kind of violent behavior. th@nmore, Respondent was caught
possessing a firearm in 1999, and was caught isggsson of a firearm again in 2014.
Despite the fact that it is clear that Respondastgossessed firearms in at least two
points of his life, he has no violent felony cortioas, and no allegation has been made
from the state that he has ever been arrestedspested of committing a violent gun
crime.

The trial court, by not issuing an opinion, fouhdttRespondent was not a violent
felon. In Respondent’s motion to dismiss, he stdfér. Lomax has no violent felonies.

He has convictions for drug crimes, stealing, ansspssing firearms in the poast.

9
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Nothing about this criminal history is violent.L.F. 16) In dismissing Respondent’s
felon in possession of a firearm charge, the diromurt only wrote, “Defendant’s motion
to dismiss count | has been heard. This motiorbkeas sustained.” (L.F. 24) No
further analysis or rationale is provided by tharto “If a trial court fails to state a basis
for its dismissal, this Court presumes the disnhisss based on the grounds stated in the
motion to dismiss.”Lueckenotte v. Lueckenqt®@t S.W.3d 387, 391 (Mo. Banc 2001).
Therefore, the trial court found that Respondenbisa violent felon. Because
Respondent is a non-violent felon, strict scruapplies under the amended version of
Article |, § 23.

B. Even though this Court found that RSMo § 571.070 di pass strict scrutiny in
Merritt and McCoy, those decisions are not controlling here becautieey were
determined before the amendment to Article I, § 23.

The amendment to Article |, 8 23 made clear thétfzat strict scrutiny would be
applied in cases where a law restricting the rightstizens of Missouri to bear arms was
challenged. However, this right was previouslyed®ined to be fundamental in
McDonald McDonald v. City of Chicagdb61 U.S. 742 (2010). Therefore, because the
right to bear arms is a fundamental right, this €awuld have applied strict scrutiny
prior to the amendment, had a challenge been nteB&Mo §571.070 aftdvicDonald
but prior to the amendment. This Court establighedin Dotson when it stated:

“Even though [the amendment] set out strict scyuis the
standard, that standard would already have bedicable to

cases where the legislation was challenged basediote I,

10
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section 23 of the Missouri Constitution aftdcDonald v.
Chicago Although the Supreme Court of the United States
did not announce a level of judicial scrutinyHeller, it held
in McDonaldthat the right to bear arms is a fundamental right
that applies to the states. Because this Couigwevaws
affecting fundamental rights under the strict sogut
standard, strict scrutiny would have applied urtder
Missouri constitution had a challenge been made.”

Dotson v. Kander 464 S.W.3d 190, 197 (Mo. 2015).

FurthermorepDotson v. Kandewas a challenge to the sufficiency and fairness of
the ballot title that was voted upon and createdaiftmendment to Article I, § 23d. at
190. This Court found, “Although the summary daesinclude every change in the
proposal, these omissions do not render the ballmimary insufficient or unfair as they
were not central features of the amendmeid.”at 196. Furthermore, “If the
constitutional amendment hatlangedhe level of scrutiny under article I, section 23,
the Court might have considered the ballot summargsue irDotsonunfair or
insufficient.” Merritt v. State 2015 WL 4929765, at *4 (Mo. Aug. 18, 2015).

This Court had a chance to apply strict scrutingmwMissouri’'s felon
disarmament statute was challengeterritt andMcCoy. This Court found that the
amended version of Article I, 8 23 did not applyhose cases, but that strict scrutiny

applied based on thdcDonaldfinding that the right to bear arms is a fundaraknght.

11
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C. The amended version of Article I, § 23 applies to &pondent.

The present case differs fraverritt andMcCoybecause the amendment does
apply. InMerritt andMcCoy; this Court found that it “gives only prospectseplication
to a constitutional amendment unless it finds ‘at@ry intent that is spelled out in clear,
explicit and unequivocal detail so that retrospectpplication is called for “beyond [] a
[] reasonable question.””State v. McCqy2015 WL 4930615, at *2 (Mo. Aug. 18, 2015)
(quotingState ex rel. Hall v. Vaughd83 S.W.2d 396, 398-99 (Mo. banc 1972pe
also Merritt, 2015 WL 4929765, at *3.

Both theMerritt case and thelcCoycase were pending appeal during the passage
of the amendment and through the effective dataefimendment. IMerritt, the State
appealed to the Missouri Court of Appeals, whidntkransferred the case to this Court.
2015 WL 4929765, at *1. After transfer, the ameerdbwent into effectld. In McCoy,
while the appeal was pending in the Missouri Cofiippeals, the amendment went into
effect. 2015 WL 4930615, at *3. Both of theseesawere finally adjudicated by the
circuit court and were currently pending in appelleourts prior to the passage or
effective date of the amendment to Article I, 823hus when each case was reviewed in
their respective circuit courts, the amendmentr@ddeen passed, and the trial courts
that dismissed the felon-in-possession chargé&eimitt and refused to do so McCoy
were applying the pre-amendment strict scrutinyttesletermine the validity of RSMo §
571.070.

In contrast, Respondent’s case was pending initizourt during the passage of

the amendment and through the effective date, Bdyate4, 2014. Respondent’s case
12
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was not finally determined until March 26, 2015hefefore, when the circuit court in
this case dismissed his felon in possession akarfin charge, the amended version of
Article I, § 23 was effective. While the trial adulid not specifically state that it was
applying the amended version of the Missouri Coutstin, as discussed above, the trial
court did not provide any specific rationale orendTherefore, undeLueckenotte the
rationale contained in the granted motion is assutode the court’s holding. 34
S.W.3d at 391. Respondent’s motion to dismisseguitite amended version of Article |,
§ 23 as the law in effect at the time of dismisgalF. 14) The trial court that dismissed
Respondent’s charge of unlawful possession ofarfm was, therefore, applying strict
scrutiny as understood under the amended versitred¥lissouri Constitution. It was
appropriate for the trial court to apply this stardj and it is similarly appropriate for this
Court to apply that standard.

D. Because the amended version of Article |, 8 23 spkcally states that the
constitutional provision protecting the right to bear arms does not apply to
violent offenders, strict scrutiny must be appliedo any restrictions on the
right to bear arms as applied to non-violent offendrs.

The amendment separated convicted violent felamra fsther convicted felons.
Article I, 8 23 specifically states, “Any restrioti on [the right to bear arms] shall be
subject to strict scrutiny,” but then goes on tpasate violent offenders by stating,
“Nothing in this section shall be construed to mvthe general assembly from enacting

general laws which limit the rights of convictedhnt felons...” The amendment

13
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provides direction to the legislature on how treglges concerning possession of firearms
may be narrowly tailored in order to survive stdctutiny.

This is an important distinction because when tssgeutiny was applied iMerritt
andMcCoyprior to the amendment of Article I, Section 23 tfuestion was whether
RSMo 8§ 571.070 survived strict scrutiny as appleedll convicted felons. With the
passage of this amendment, this Court must determivether RSMo § 571.070 is valid
as applied to non-violent felons.

E. The test for determining whether a statute passesrit scrutiny is whether

that statute is narrowly tailored to achieve a complling government interest.

The meaning of strict scrutiny should take onnaslitionally understood legal
meaning. When there is a legal or technical meaturige words in a constitutional
provision, that is the meaning that those wordstrhagiven. State v. Honeycyté21
S.W.3d 410, 415 (Mo. 2013). This Court, when poasly applying strict scrutiny, has
found that it means that the statute being chafldngust be necessary to accomplish a
compelling state interest and is narrowly tailor@@ccomplish that purpos®oe v.
Phillips, 194 S.W.3d 833, 846 (Mo. banc 2006).

In order to pass strict scrutiny as applied tanah-violent offenders, the
government must prove that they have a compelhteyest in preventing violent gun
crimes and that RSMo § 571.070 is narrowly taildedchieve that goal as applied to
non-violent offenders. This statute is unabledespstrict scrutiny review because it is
not narrowly tailored. A complete lifetime ban le@aring arms for non-violent offenders

is not narrowly tailored to prevent violent gunnae.

14

INd 0€:S0 - STOZ ‘8¢ 1aquwialdas - [4NOSSIN 40 LINOD ANTHANS - Pajid Ajediuonos|3



F. RSMo § 571.070 does not pass strict scrutiny becauis is not narrowly

tailored to achieve the government’s goal of publisafety.

Appellant states, “The State has a compelling @stiein preventing future crime
and protecting the public...” (See Appellant’'s BiRgge 15). However, “It is not
enough to show that the Government’s ends are diingpeghe means must be carefully
tailored to achieve those endsSable Commc’ns of California, Inc. v. F.C.@92 U.S.
115, 126 (1989).

In order to be narrowly tailored, a statute mustriage than merely related to the
goal that the government is attempting to achiéMae statute must create circumstances
that will directly achieve the government’s staggél. RSMo § 571.070.1 states that all
persons who have been previously been convictadelbny may not carry firearms.
This is much too broad and is not narrowly tailor@gromote the compelling
government interest of promoting public safety preventing crime. This is
problematic because the statute prohibits all felemnegardless of their charge or their
criminal history — from possessing firearms.

There are, in particular, some circumstances irckvbine person receives a felony
conviction and a very similarly situated persorerees a misdemeanor. Creating a ban
on bearing firearms for those with felony conviasahat are very similarly situated to
those with misdemeanor convictions leads to anlyittéstinctions between those who are
allowed to bear arms and those that are not. ¥amnple, under RSMo 8570.040, “Every
person who has previously pled guilty or been foguilty of two stealing-related

offenses committed on two separate occasions vduete offenses occurred within ten

15
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years of the date of occurrence of the presenhséf@and who subsequently pleads guilty
or is found guilty of a stealing-related offensgslty of a class D felony...” (2009).
Therefore a person who has been found guilty ofrivigdemeanor stealing crimes within
ten years, and is convicted of another stealingemvithin those ten years faces a
lifetime firearms ban. However, a person who drdg two misdemeanor stealing crimes
will not face that same ban. Furthermore, a pevdom commits two misdemeanor
stealing crimes within a ten year period, but ia éheventh year commits a third
misdemeanor stealing will also not be facing the. b&urely the government is not more
concerned about a person who commits three steafiiagses within ten years than it is
about a person who commits only two stealing ofsnsithin ten years, or a person who
commits three stealing offenses in eleven yeatsh Sistinctions are arbitrary, and
therefore a statute which makes these distinct@asm&SMo 8§ 571.070 does, is not
narrowly tailored.

As another example, RSMo § 568.040 criminalizesthrepayment of child
support. If the “total arrearage is in excessaalve monthly payments due under any
order of support issued by a court,” then it i3es€ D felony. (2011). Any less than
such an arrearage is a misdemeanor. Again, thergament must not be concerned that
those who do not pay their child support are mikedy to commit violent gun crimes.
Even ifit is, the difference of a dollar in arrages can create the difference between a
misdemeanor and a felony, a distinction that isjracarbitrary. Certainly that dollar

cannot create more of a risk that the person withmit violent gun crimes.

16
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Appellant contends that the ban on all felons fpmasessing firearms contained
in Missouri Revised Statute § 571.070 is narrowlioted. As proof, Appellant relies in
part on a 2004 study by the Department of Jusiaefound among “non-violent”
releases, about one in five were rearrested faolant crime within three years of
discharge. U.S. Dept. of Justice, Bureau of JuStedéistics Profile of Nonviolent
Offenders Exiting State Prisar, available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/pnoesp.pdi0Q2). However, Appellant ignores
the finding contained in the study that among nolavit releases, approximately one
third had a history of arrests for violent crimesi @ne in five had a self-reported history
of convictions for violent crimesld. at 1. Out of the “nonviolent” releases that ware
part of this study, 22% had a prior violent connnot— which is particularly significant
because only 20% were rearrested for a violentecrwmhin three yearsld. at 2. Thus,
those 22% would not be categorized as non-viokdoné under Article |, § 23.
Furthermore, the study only measures arrests édent crimes. An arrest for a crime
does not mean that that person was charged, od fguiity, or committed the offense.
This study also does not contain recidivism numi@rendividuals who were not
committed to prison as a result of their non-violietony offense, which would
presumably be lower than those who were sentermcedson.

Courts dealing with challenges to felon disarmanhave consistently required
the government to make a showing that the staeitgglchallenged is related to the
government’s objectiveSee United States v. Chest&28 F.3d 673, 683 (4th Cir. 2010)

(“The government has offered numerous plausisesonsvhy the disarmament of

17

INd 0€:S0 - STOZ ‘8¢ 1aquwialdas - [4NOSSIN 40 LINOD ANTHANS - Pajid Ajediuonos|3



domestic violence misdemeanants is substantiddye@ to an important government
goal; however, it has not attempted to offer sidfitevidencdo establish a substantial
relationship between § 922(g)(9) and an importawegnment goal.”) As the only study
that the State has cited for the contention thal®&$§ 571.070 is narrowly tailored does
not even distinguish between violent and non-vibtdfenders, it provides no proof that
the statute is narrowly tailored as applied to mmtent offenders.

Appellant also states that the statute is narraaillgred because not all persons
who plead or are found guilty of crimes are coredictelons. Rather, some of those
persons are given suspended impositions of sentehseispended imposition of
sentence is not a felony conviction unless itterlaevoked.Hoskins v. Stat€329
S.W.3d 695, n.3 (Mo. banc 2010). However, sucls@ndtion is arbitrary and unrelated
to the propensity of a person to commit futureemblgun crimes. The sentence (or
suspended imposition thereof) that a person reseésvstrongly related to whether that
person decided to plead guilty or go to trial, vihe prosecutor was on the case, or which
judge that person appeared in front of for sentenciThis is akin to stating that only
those persons who have served time in prison atalpted from bearing firearms. Such
a restriction does add tailoring to the statute the statute still is not narrowly tailored
to achieve the government’s goal. This narrovetai is unrelated to the goal and
provides slim to no causal relationship. Thus,féoe that those persons with suspended
impositions of sentence are excluded from the pw\wf RSMo § 571.070 does not

mean that the statute is sufficiently narrowlydeed to pass strict scrutiny.

18
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In providing an example of a felon disarmament taat passed strict scrutiny,
Appellant citesState v. Eberhardi Louisiana Supreme Court case where the Court
determined, after an amendment to the Louisianatiation, that felon disarmament is
narrowly tailored to achieve a compelling governtriaterest. 145 So.3d 377 (La.
2014). The Court icberhardtstated:

We conclude that LSA-R.S. 14:95.1 serves a conmaglli
governmental interest that has long been jurispriialéy
recognized and is grounded in the legislaturesnnto
protect the safety of the general public from feleonvicted
of specified serious crimes, who have demonstrated
dangerous potential threat of further or futurenomal
activity...Further, the law is narrowly tailored it i
application to the possession of firearms or theyoay of
concealed weapons for a period of only ten years the
date of completion of sentence, probation, panie,
suspension of sentence, and to only those convaftde
enumerated felonies determined by the legislatuteet
offenses having the actual or potential dangeraofhto
other members of the general public. Under these
circumstances, we find “a long history, a subs&dnti
consensus, and simple common sense” to be sufficien

evidence for even a strict scrutiny review.

19
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Id. at 385 (citations omitted)

Thus, unlike RSMo 8§ 571.070, the right to bear ainrisouisiana is restricted
only to felons convicted of certain crimelgl. at 381. The crimes included burglary,
felony illegal use of weapons, manufacture of boaris incendiary devices, possession
of a firearm while in the possession of controedbstances, any felony violation of
controlled substance law, or any crime which israaf as a sex offenséd. These are
crimes that the Louisiana legislature determinedaased the likelihood of future violent
gun crimes. Furthermore, the Louisiana statuteipdcdhat its ban on possessing
firearms did not apply to people who were conviaé&dne of these crimes more than ten
years ago.ld. at 382.For these reasons, RSMo 8§ 571.070 cannot be eqietieel
Louisiana statute because it does not containiegstrs similar to those that the
Louisiana law contains that make it narrowly taldr Instead, Missouri’s statute results
in a blanket prohibition for any individual who heger been convicted of any felony no
matter how long ago that felony was committed, mmanatter what kind of felony was
committed.

Prior to 2008, RSMo 8§ 571.070 had similar requirets¢o the Louisiana statute,
providing that only those persons who pled guiltypt were convicted of “dangerous
felonies” were barred from possessing firearms.. Rev. State. 8 571.070 (2000).
There was a specific list of dangerous feloniescWimcluded, arson in the first degree,
assault in the first degree, attempted forcibleengphysical injury resulted, forcible
rape, forcible sodomy, kidnapping, murder in theosel degree, assault of a law

enforcement officer in the first degree, domesssaailt in the first degree, elder abuse in
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the first degree, robbery in the first degree,ustay rape in the first degree when the
victim was a child less than twelve at the timéhef offense, statutory sodomy in the first
degree when the victim was a child less than twatwbe time of the offense, abuse of a
child, and child kidnapping. Mo. Rev. Stat. § $#d. (2006).

In 2008, the legislature changed RSMo § 571.07is Version, the current
version, expands the prohibition on firearm posses® all convicted felons. Thus,
RSMo 8§ 571.070 became less narrowly tailored ihitH@egan including all of these
persons. However, at the same time, the legigaxcluded all persons who had pled
guilty to, but not been convicted of a felony —luttng dangerous or violent felonies.
The legislature, in one act, managed to be ovdusie by applying the ban to people
that were convicted of non-violent or non-danger@isnies and under-inclusive by not
applying the ban to people who pled guilty to orevieund guilty of violent or
dangerous felonies but were not convicted.

Thus, RSMo § 571.070’s total lifetime ban on possegfirearms does not pass
strict scrutiny as applied to non-violent felorithe government does have a compelling
interest in public safety, but RSMo 8§ 571.070 ismarrowly tailored to achieve that
goal.

As a result, the trial court’s dismissal of Couwf the information against
Respondent was proper as applied to ResponddmtifRespondent is not a convicted

violent felon as is required under Article I, 8 @3he Missouri Constitution.
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POINT RELIED ON I

The trial court did not err in dismissing Count | of the information, the felon
in possession of a firearm charge, against Respomdebecause Missouri Revised
Statute 8571.070.1 is unconstitutional as applied Respondent in that the Second
Amendment to the United States Constitution require that any limitations on the
right to bear arms be subject to strict scrutiny aralysis and 8571.070.1 is overbroad
and not narrowly tailored to serve a compelling gogrnment interest.

Respondent’s request to the trial court to disriescharge of felon in possession
of a firearm alleged, inter alia, that 8571.070 wasonstitutional under the Second
Amendment to the United States Constitution. (IL¥). The Second Amendment’s
protection of the right to keep and bear arms rswtered a fundamental right necessary
to our system of ordered liberty, as the Unitedest&upreme Court statedivtcDonald
“In sum, it is clear that the Framers and ratifiershe Fourteenth Amendment counted
the right to keep and bear arms among those funatahméghts necessary to our system
of ordered liberty."McDonald 561 U.S. at 778. Fundamental rights includetth@Bill
of Rights apply not only to the Federal Governmbnt,also to the Statesd. at 791.

(“... a provision of the Bill of Rights that proteasright that is fundamental from an
American perspective applies equally to the Fedamlernment and the Stat&ee
Duncan,391 U.S., at 149, and n. 14, 88 S.Ct. 1444. Weetbee hold that the Due
Process Clause of the Fourteenth Amendment incatg®the Second Amendment right

recognized irHeller.”)

22

INd 0€:S0 - STOZ ‘8¢ 1aquwialdas - [4NOSSIN 40 LINOD ANTHANS - Pajid Ajediuonos|3



The Second Amendment right recognizedi@ller is the right of law-abiding,
responsible citizens to use arms in defense otthead homeD.C. v. Heller 554 U.S.
570, 635, (2008). Any statute impinging upon tigit must be evaluated to determine
if it is constitutional.

RSMo 8571.070.1 provides:

“ A person commits the crime of unlawful possessbn
a firearm if such person knowingly has any fireanrhis or
her possession and (1) Such person has been caheica
felony under the laws of this state, or of a crunéer the
laws of any state or of the United States whiclkpihmitted
within this state, would be a felony; or (2) Suargon is a
fugitive from justice, is habitually in an intoxies or
drugged condition, or is currently adjudged metall
incompetent.”

The restrictions placed upon the possession gearfn in RSM&571.070.1(1), as
applied to felons, are overbroad and do not wititstae strict scrutiny analysis
necessary when state legislation impinges upom@aimental right. “Courts undertake a
two-part analysis to determine the constitutiogalita statute under either the state or
federal equal protection clause. The first step determine whether the statute
implicates a suspect class or impinges upon a fuedtal right explicitly or implicitly
protected by the Constitutioritling v. Westport Heating & Cooling Services.,.|r82

S.W.3d 771, 774 (Mo. banc 2003); acc&adrmas v. Dickinson Public Schopl7
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U.S. 450, 457-58, 108 S.Ct. 2481, 101 L.Ed.2d 3988). ‘If so, the classification is
subject to strict scrutiny."Weinschenk v. Stat203 S.W.3d 201, 210-11 (Mo. 2006).

Under strict scrutiny analysis the statute beingllehged must be necessary to
accomplish a compelling state interest and musidoewly tailored to accomplish that
purpose.Doeg 194 S.W.3d at 846. The state has the burdermoofy that those
legislative restrictions on a fundamental right maerowly tailored measures that further
compelling state interest3ohnson vCalifornia, 543 U.S. 499, 505 (2005).

Missouri’s felon in possession of a firearm law lsggpto all persons convicted of a
felony. It does not exempt or exclude personsdagpen the fact that the felony
conviction did not involve a firearm or any typewdlence, the date of the conviction or
the felon’s rehabilitation since the convictionhelstatute acknowledges no instance in
which a convicted felon may need to possess affiresuch as defense of his home,
person, family or property. The statute does ifeeréntiate persons who were
convicted of a felony in the past and are now lawdiag, responsible citizens. The felon
in possession of a firearm law, as applied to perseho are mentally incompetent, on
the other hand, does allow for rehabilitation,tagquires a current finding of that mental
incompetence. Once that current finding of meimadmpetence has elapsed, the right to
possess a firearm returns.

Appellant directs the Court to Louisiana’s felorpwssession of firearms statute as an
example of a statute that has withstood stricttsgrand argues that Missouri’s statute
falls within the same classification. The Louisisstatute, however, was found to be

narrowly tailored in that it defined the class adlent felons who would be barred from
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possessing firearms under the laiberhardt 145 So0.3d 377. The Courtkberhardt

held the following:
We conclude that LSA-R.S. 14:95.1 serves a conmaglli
governmental interest that has long been jurispriialéy
recognized and is grounded in the legislaturesnnto
protect the safety of the general public from felgonvicted
of specified serious crimes, who have demonstrated
dangerous potential threat of further or futurencmal
activity.... Further, the law is narrowly tailoredl its
application to the possession of firearms or theyoay of
concealed weapons for a period of only ten years the
date of completion of sentence, probation, paanle,
suspension of sentence, and to only those convaftdte
enumerated felonies determined by the legislatutet
offenses having the actual or potential dangeraofhto
other members of the general public. Under these
circumstances, we find “a long history, a subs&dnti
consensus, and simple common sense” to be sufficien
evidence for even a strict scrutiny review.

Id. at 385 (citations omitted)

The Louisiana law in question makes it unlawful people who have been

convicted of one of several crimes deemed violempiossess a firearnid. at 381. The
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Louisiana statute specifies that its ban on possgp$isearms does not apply to people
who have been convicted of any of the enumeratietheés more than ten years adpb.
at 382.

The Louisiana statute in question is a stark cahttaRSMo 8§ 571.070.1, which
does not tailor the statute to only certain feloopvictions which cause concern for
future dangerousness. Nor does the Missouri stédilbr a time period for the felony
conviction as the Louisiana statute does.

The studies, newspaper articles, and websites lojtéppellant in his argument
that 8571.070.1 further a compelling state intedeshot support the position that blanket
prohibitions on felons possessing firearms arealfusr closely connected to a
reduction in future crime or an increase in pubafety.

Missouri’s legislative restriction on the fundartemight to keep and bear arms
is not a narrowly tailored measure that furthecsmpelling state interest, and therefore,
does not survive a strict scrutiny analysis.

As a result, the trial court’s dismissal of Counf the information against
Respondent was proper as applied to Respondematii®b71.070.1 violates
Respondent’s right to bear arms under the Seconeniment to the United States

Constitution.
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CONCLUSION

Respondent, based on his arguments in Point IPamak 11 of his Respondent’s

Brief respectfully requests that this Court affithe order and judgment of the St. Louis

City Circuit Court.
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