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JURISDICTIONAL STATEMENT

Thisappeal isfrom a conviction of stealing, third offense, 8 570.040, RSMo
2000, obtained in the Circuit Court of Clay County, for which appellant was
sentenced to fifteen year s of imprisonment, the sentenceto run concurrently with
any other sentences hewasthen serving (Tr. 203, L.F. 29-30). After an opinion by the
Court of Appeals, Western District, this Court took transfer of the case. Therefore,

jurisdiction liesin the Supreme Court of Missouri. Mo.Congt. Art. V, § 10 (as amended

1976).



STATEMENT OF FACTS

Appéllant, Marvin L. Goff, was char ged by amended information, asa prior
and persistent offender, with stealing, third offense, § 570.040, RSMo 2000 (L .F. 6-
7). On April 15, 2002, the causewent to trial beforeajury in the Circuit Court of
Clay County, theHonorableLarry D. Harman presiding (Tr. 1).

Appellant disputesthe sufficiency of the evidenceto support hisconvictions
and the denial of hismotion to suppress. Viewed in thelight most favorableto the
verdict, the following evidence was adduced at the suppression hearing and at trial.

In the early morning hoursof July 24, 2001, appellant and his co-conspirator,
Patrick Trent, drovetothe WalMart in Gladstone, Missouri (Tr. 86-87). After 11:00
p.m., thefar north and south door s of the WalMart werelocked, and only the middle
doorsremained open (Tr. 85). Instead of parking near the middle doorsin a parking
space, appellant and Mr. Trent drove past the open door s, past the locked south
doors, and parked illegally in thefirelanedirectly in front of the vending machines,

which werelocated further south than the south doors (Supp.Tr. 9, 12-13, Tr. 85).

! Thefact that their car was parked pointing south shows that they had come

from thenorth (Tr. 86), allowing the reasonable inference that they drove past the



open doors.

10



Officer Mitzi Boydston, a Gladstone police officer for mor e than seventeen
years, wason patrol at 2:50 a.m. (Tr. 82-83). ShedroveintotheWalMart parking
lot, and saw appellant and Mr. Trent outside of their car, standing by the vending
machines (Tr. 87,102). Asthepatrol car camenearer, Mr. Trent got into the
driver’ssideof the car, and appellant walked over to the south doorsand pulled on
them, asif tryingtogoinside (Tr. 87).

Officer Boydston said, over the policeradio, that therewasa car and two
subjects standing by the WalM art vending machines (Tr. 102). Also over theradio,
shecalled in the license plates of the car while continuing to drive through thelot,
and lear ned that the car wasregistered at a certain address, and that a person living
at that address, who was known to drivethat car, had several outstanding warrants
(Tr.88-90). Officer Boydston turned around in the parking lot and drove back tothe
vending machines, but appellant and Mr. Trent had gone (Tr. 90, 102). Officer
Boydston broadcast over theradio that the car was gone, and she and other
Gladstone police officersin the area began looking for thecar (Tr. 90-91, 102).

Officer Wayne Easley, a Gladstone police officer for seven years, was also on
patrol, and had been listening to theradio traffic (Tr. 100-102). He heard Officer
Boydston say thereweretwo men and a car by the WalMart vending machines, heard
thewarrants, and “a moment later” heard Officer Boydston statethat the car was
gone (Tr.102). A few minuteslater, Officer Easley found the car at theHyVee

located directly acrossthe street from the WalMart (Tr. 101-102). 1t was not parked
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in a parking space, but rather was parked directly in front of the three vending
machines (Tr. 102-103). Appellant and Mr. Trent wer e standing by the vending
machines (Tr. 104). When Officer Easley droveby in hispolicecar, Mr. Trent got in
thedriver’sside of thecar, and appellant walked into the HyVee (Tr. 105-106).
Officer Easley turned around and drove by them onemoretime, and Mr. Trent
parked thecar in a parking space (Tr. 105, 107). Officer Easley drove out of the
parking lot, then came back behind the HyVee, turned off all hislights, and parked
where hecould see Mr. Trent and the car’s headlights, but Mr. Trent could not see
him (Tr. 107-108).

As Officer Easley watched Mr. Trent, hesaw Mr. Trent get out of the car, open
the engine compartment, look around, quickly put a baginsidethe engine
compartment, and closethehood (Tr. 108-109). Then he got back in the car and
waited for appellant toreturn (Tr. 108).

Appéllant returned to the car, having bought only asoda at HyVee (Tr. 131).
Appellant and Mr. Trent tried to leave, but Officer Easley pulled behind their car,
turned on hislights, and “beeped” hissiren so they would know he was behind them
and not back into him (Tr. 109). Officer Easley approached the men, and both
seemed nervous (Tr. 110). Officer Easley asked them for identification, and Mr.
Trent gave hislicense and appellant told him hisname (Tr. 110).

Mr. Trent had an outstanding warrant, so Officer Easley arrested him (Tr.

111). Officer Easley patted-down Mr. Trent and appellant to check for weapons (Tr.
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111). Officer Easley felt alarge object in appellant’sright front pants pocket,
thought it might be a weapon, and asked appellant what it was (Supp.Tr. 23, Tr. 112).
Appellant said he did not know (Tr. 112). Officer Easley asked appellant if he could
takeit out, and appellant said “yes, or, sure” (Supp.Tr. 17, Tr. 112).

Officer Eadley took it out (Tr. 112). It wasa universal key, madeto pick the
locks of vending machines (Tr. 112-13). Hetook the key to the vending machines,
and saw that one was open about two incheswide (Tr. 113-14). The padlock was
missing from the machine, and the machine door looked likeit had been pried open
(Tr.113-14, 148). Theuniversal key fit into thelock of the open vending machine

(Tr.113)?

2 Officer Easley thought ther e wer e two vending machines, and thought the
onethat was ajar was a Pepsi machine and the other machinewasa Mountain Dew
machine, but wasnot certain (Tr. 129). TheHyVeestoredirector testified that there
wer ethree soda machines, and the only one broken into that night wasthe 7-Up

machine (Tr. 146-47, 157).
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Officer Easley looked inside the car, and saw a large amount of quarterson
thefloorboard of the front passenger seat, wher e appellant had been sitting (Tr. 116-
17). Officer Easley looked underneath the passenger seat, and found a bag under the
front passenger seat containing only quarters, dimes, and one-dollar bills, totaling
about $60 of currency (Tr. 117-18, 143). In the engine compartment of the car wasa
make-up bag containing two mor e univer sal keys, and many smaller vending
machine keys, with codeswritten on thekeys (Tr. 118-20, 127). In thefront
passenger compartment was a notebook with alist of codes correlating to the codes
on thekeys(Tr. 126-27). In the back seat of the car werevicegrips, amonkey
wrench, screwdrivers, awire-cutter, and pliers(Tr. 120-21, 133). In thetrunk of the
car werecoin wrappersfor rolling quartersand dimes, two mor e empty bank bags,
and a padlock which wasthe sametype of padlock HyVee used to lock the vending
machines (Tr. 123-24, 142, 144, 157).

That night, the HyVee employeestherethat night were unableto determine
whether money had been taken out of the soda machine (Tr. 134). So that morning,
Gladstone police officer s contacted the HyVee stor e manager, Steve Binseil (Tr. 146,
148). Mr. Binseil checked all three machines, and found that nothing had been taken
from two machines, but the machinethat had been broken into “had money gone out
of it” (Tr. 148, 156). Thebox which collected the change had been emptied (Tr. 149,
151). Mr. Binseil was not sure how much money had been taken, because although

the machines wer e usually emptied every Monday, they often went two weeks
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without emptying the machines (Tr. 155-56).

At the close of the evidence, instructions, and arguments of counsel, thejury
found appellant guilty of felony stealing (L .F. 25). At the sentencing hearing on June
5, 2002, the court, having previously found appellant to be a prior and persistent
offender for the offense of stealing and a prior and persistent felony offender (Tr. 9),
sentenced him to fifteen year s of imprisonment, the sentence to run concurrently
with any other sentences hewasthen serving (Tr. 203, L .F. 29-30).

Appellant appealed, and on July 22, 2003, the Court of Appeals, Western
District, reversed hisconviction, holding that there was no reasonable suspicion to
support the stop. Statev. Goff, No. WD (Mo.App.W.D. July 22, 2003), slip op. at 8.
The state sought transfer. On October 28, 2003, this Court granted the state's

motion to transfer the case. Thisappeal follows.
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POINT |

Thetrial court did not plainly err in not sua sponte excluding evidence seized
from appellant’ s person and car on the ground that theinitial stop violated the
Fourth Amendment right to be free from unreasonable sear ches and seizur es because
appellant failed to provethat there was no reasonable suspicion for the stop in that
appellant did not call the dispatcher and the factsknown to OfficersMitzi Boydston
and Wayne Easley established a reasonable suspicion that appellant and Patrick
Trent were engaged in the commission of a crime, stealing from vending machines.

For hisfirst point on appeal, appellant claimsthat thetrial court clearly
erred in overruling hismotion to suppress evidence seized from his person and the
car (App.Sub.Br. 17). Although appellant never raised thisclaim before or during
trial or in hismotion for anew trial, on appeal appellant arguesthat theinitial stop
of him was not based on reasonable suspicion (App.Sub.Br. 17). Appéellant claims
that even though case law holdsthat theinformation known to all the officer s should
be considered in determining whether thereisreasonable suspicion for the stop, and
even though Officers Mitzi Boydston and Wayne Easley wer e working together in
effecting the stop of appellant, only theinformation known to Officer Easley may be
considered in deter mining whether therewas reasonable suspicion to support the
stop (App.Sub.Br. 23-27). The Court of Appeals, Western District, agreed with this
premise, and rever sed appellant’s convictions, finding that if theinformation known

to Officer Boydston wasignored, theinformation known to Officer Easley was not
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sufficient to support reasonable suspicion. Statev. Goff, No. WD (Mo.App.W.D. July
22,2003), slip op. at 8. Respondent sought transfer, and thisCourt granted
respondent’srequest.

1. Facts

At about 2:50 a.m. the mor ning of July 24, 2001, Officer Boydston, who had
been a Gladstone police officer for morethan seventeen years, was patrolling the
WalMart parkinglot (Tr. 82-83). Her attention wasdrawn to a car because “it was
parked some ways away from the closest entrance door and not in an actual parking
space where most patronspark” (Supp.Tr. 4, 12). It wasfacing south, showing that it
had come from thenorth (Tr. 86), and suggesting it had passed the open doorsin
order to park south of the closed south doors. Further, it wasillegally parked in the
firelane, directly in front of the vending machines on the walkway (Supp.Tr. 9, 12-
13, Tr. 85). Two men wereoutsidethecar, standing by the vending machines(Tr. 87,
102).

Officer Boydston approached from the south in her patrol car, and both men
looked at her asshedroveby (Tr. 84, 88). When they saw her, one man, later
identified as Patrick Trent, got into thedriver’sseat of the car, and the other man,
later identified as appellant, walked up to the south door s and pushed on them, asif
tryingtogoinside (Tr. 87). Officer Boydston announced over the policeradio that
“therewas a vehicle and two subjects by the vending machines’ (Tr. 102).

As Officer Boydston drovetothe north end of the parking lot, sheran thecar’s
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license platesto seeif therewere any outstanding warrants (Tr. 88-90). The
dispatcher reported that there were outstanding warrantsfor a person known to
drivethat car and who lived at the addresswherethe car wasregistered (Tr. 88-90).
Officer Boydston turned around and went back to where appellant and Mr. Trent
had been “a moment” before, but they had gone (Tr. 90, 102).

Officer Wayne Easley, a Gladstone police officer for seven years, had been
listening to Officer Boydston’sradio communications, and began looking for the car
(Tr.100-102). A few minuteslater, hefound it at the HyVeelocated directly across
the street from theWalMart (Tr. 101-102). What directed hisattention to the car
wasthefact that “ thereweretwo males standing outside the vehicle by the vending
machines’ (Tr. 104). The car wasnot parked in a parking space, but instead was
parked directly in front of the vending machines (Tr. 102-103). When Officer Easley
droveby in hispatrol car, Mr. Trent got intothedriver’s seat of thecar, and
appellant walked to the HyVee doorsand went inside (Tr. 105-106). Officer Easley
ran thelicense plate himself to double-check that there werewarrants (Tr. 104).
Officer Easley turned around, drove past them once more, and exited the parking lot,
and Mr. Trent parked the car in a parking space and waited for appellant (Tr. 105,
107).

Officer Eadley then drove behind the HyVee, turned off hislights, and parked
whereMr. Trent could not see him but where he could seeMr. Trent and thecar’s

headlights (Tr. 107-108). Mr. Trent got out of the car, opened the hood, |ooked
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around, quickly put a bag in the engine compartment, closed the hood , and got back
inthedriver’sseat (Tr. 108-109).

Appéllant returned to the car, having bought only asoda at HyVee (Tr. 131).
Officer Easley pulled behind the car, turned on hislights, and “ beeped” hissiren so
the men would know hewasthere and not back into him (Tr. 109).

Officer Easley approached the men and asked for identification (Tr. 110).
Both men appeared nervous(Tr. 110). Mr. Trent gave him adriver’slicense, and
appellant told him hisname (Tr. 110). Officer Boydston cameto the scene while
Officer Easley was checking for warrantson thetwomen (Tr. 93). Therewere
outstanding warrantson Mr. Trent, so Officer Easley arrested him and patted him
down for weapons (Tr. 111). Officer Easley asked appellant to exit thecar, ashe
needed to search it incident to the arrest of Mr. Trent and because he need to
inventory it beforeit wastowed (Supp.Tr. 8, 11, 19, 26), and to protect Officer
Eadley’ s safety, he patted down appellant to check for weapons (Supp.Tr. 23, Tr. 111).

Officer Easley felt something he “thought was a weapon” in appellant’sfront
pants pocket (Supp.Tr. 23). Theaobject wasthesize of a screwdriver handle (Supp.Tr.
24). He asked appellant what it was, and appellant replied, “I don’t know” (Tr. 112).
Officer Easley asked if hecould retrieveit, and appellant said, “ yes, or, sure”
(Supp.Tr. 17). The object wasa universal pick-lock for avending machine (Tr. 112-
13). Officer Easley went to the vending machines, saw that one had been broken into

and was still one or two inchesopen, and tried thelock in that machine (Supp.Tr. 18,
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Tr. 113-14). Thekey fit (Tr. 113).

Officer Easley looked insidethe car and saw “ quite a large amount of
guarters,” morethan people usually havein their cars, scattered on the passenger
side floorboard wher e appellant had been sitting (Supp.Tr. 18, Tr. 116-17). Officer
Easley asked appellant if he could search the car, and appellant gave his consent
(Supp.Tr. 26)3 He proceeded to search the car, and found a bag under thefront
passenger seat containing only quarters, dimes, and one-dollar bills, totaling about
$60 of currency (Tr. 117-18, 143). In the engine compartment of the car wasa make-
up bag containing two mor e univer sal keys, and many smaller vending machine keys,
with codeswritten on thekeys (Tr. 118-20, 127). In thefront passenger
compartment was a notebook with alist of codes correlating to the codeson the keys
(Tr.126-27). Inthe back seat of the car werevice grips, amonkey wrench,
screwdrivers, awire-cutter, and pliers(Tr. 120-21, 133). In thetrunk of the car
wer e coin wrappersfor rolling quartersand dimes, two more empty bank bags, and

a padlock which wasthe sametype of padlock HyVee used to lock the vending

% At the suppression hearing, when asked whether appellant consented to the
sear ch of the car, Officer Easley said, “| believe so” (Supp.Tr. 25-26). Under further
guestioning, Officer Easley said it was possible that appellant gave him consent to
sear ch the car, but hedid not recall, and it was possible he did not give consent

(Supp.Tr. 26).
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machines, and which waslikely the padlock which was missing from that machine

(Tr. 123-24, 142, 144, 157).

2. Standard of review
Wherea claim regarding a motion to suppressis preserved for review, the
court:reviewsatrial court’sruling on amotion to suppressin the light most
favorabletotheruling and deferstothetrial court’sdeter minations of
credibility. Theinquiry islimited to whether the decision issupported by
substantial evidence, and it will bereversed only if clearly erroneous. The
Court will consider evidence presented at a pre-trial hearing, aswell asany
additional evidence presented at trial.

Statev. Edwards, 116 SW.3d 511, 530 (M o.banc 2003) (citations omitted). Thefacts

and reasonabl e inferences are viewed in the light most favorable to the trial court’s
decision, and contrary evidence and inferences are disregarded. Statev. Hoyt, 75 SW.3d
879, 882 (Mo.App.W.D. 2002). Thetria court’sfactual findings and credibility
determinations are given deference, and questions of law are reviewed de novo. 1d.
However, appellant’spoint isnot preserved for review. Beforetrial,
appellant filed a motion to suppressthe evidence seized from his person and the car
(L.F. 4-5). Themotion did not raiseaclaim that theinitial stop of the car was made
without reasonable suspicion (L.F. 4-5, Resp.App. A11-A12). At thehearing on the
motion to suppress, appellant’sattorney did not raise a claim regarding the initial

stop of thecar (Supp.Tr. 28-29). At trial, appellant allowed Officer Easley to testify
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about finding the universal pick-lock and tryingit in the open vending machine, and
then objected to the admission of the pick-lock and therest of the evidence “ based on
the motion to suppress’ (Tr. 115), and did not raise any other grounds. In the motion
for new trial, appellant referenced the motion to suppresswithout raising any other
grounds (L .F. 26).

Because at trial appellant never raised the ground he now assertson appeal,

hispoint isnot preserved for review. Statev. Mayes, 63 SW.3d 615, 633 (M o.banc

2001) (“ To preserve an objection to evidence for review, the objection must be
specific, and the point raised on appeal must be based upon the sametheory”); State
v. Barnett, 980 S.W.2d 297, 303 (Mo.banc 1998) (same).

Should thisCourt beinclined to consider appellant’sclaim under plain error
review, the standard of review iseven higher than if the claim were preserved: “the
record must show that theerror ‘so substantially affectstherights of the defendant

that a manifest injustice or miscarriage of justiceresults.”” Statev. Galazin, 58

S.W.3d 500, 507 (M o.banc 2001). “Plain error iserror that is evident, obvious and clear.”

State v. Thurston, 104 S.W.3d 839, 841 (Mo.App.S.D. 2003); State v. Kennedy, 107 SW.3d

306, 313 (Mo.App.W.D. 2003); State v. Santillan, 1 S\W.3d 572, 578 (Mo.App.E.D. 1999).

“ Appellant bears the burden of showing that an alleged error risesto the level of plain

error.” Statev. Faulkner, 103 SW.3d 346, 362 (Mo.App.S.D. 2003); Statev. Williams, 18

S\W.3d 461, 464 (Mo.App.E.D. 2000); State v. M cKibben, 998 SW.2d 55, 60

(Mo.App.W.D. 1999).
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3. L aw on warrantless stops

The Fourth Amendment protectstheright of the peopleto be freefrom
unreasonable sear chesand seizures. U.S. Const. Amend. IV. Thegeneral ruleisthat
a sear ch performed without a warrant isunreasonable unless the sear ch comes

within an exception to thewarrant requirement. Statev. Rutter, 93 SW.3d 714, 723

(Mo.banc 2002); Statev. Jones, 959 S.W.2d 829, 834 (Mo.App.E.D. 1997); State v.

M cNaughton, 924 S.W.2d 517, 523 (M 0.App.W.D. 1996).
A. Law on Terry stops

Oneexception tothewarrant requirement isa Terry stop. “An investigative
stop ispermitted under the Fourth Amendment when alaw enfor cement officer is
ableto point to specific and articulable factswhich, taken with rational inference
from those facts, create a reasonable suspicion that a person hasor isabout to

commit acrime.” Statev. Rushing, 935 SW.2d 30, 32 (M o.banc 1996), cert. denied

520 U.S. 1220 (1997); Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 1879-80, 20 L .E.2d

889 (1968). “The officer may also ‘briefly stop a moving automobileto investigate,

founded upon areasonable suspicion that the occupantsareinvolved in criminal

mm

activity, if the suspicion is supported by specific and articulablefacts.’” Statev.

Monath, 42 SW.3d 644, 649 (Mo.App.W.D. 2001), quoting State v. Franklin, 841

S.W.2d 639, 641 (Mo.banc 1992).
In determining whether the officer had reasonable suspicion for theinitial
stop of the vehicle, the reviewing court objectively assessesthetotality of the
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circumstances known to the officer, and ignor esthe officer’ s subjective state of mind

at thetime of thestop. Statev. Monath, 42 SW.3d at 649. “A determination that

reasonable suspicion exists, however, need not rule out the possibility of innocent

conduct.” United Statesv. Arvizu, 534 U.S. 266, 277, 122 S.Ct. 744, 753, 151 L .Ed.2d

740 (2002).

During such a stop, if “areasonably prudent man in the circumstances would
bewarranted in the belief that his safety or that of otherswasin danger,” the officer
may “take necessary measur esto deter mine whether the personisin fact carrying a

weapon and to neutralize thethreat of physical harm.” Terry v. Ohio, 392 U.S. at 24,

27,88 S.Ct. at 1881, 1883.

B. United States Supreme Court law— Whiteley, Hensley, and Evans

In Whiteley v. Warden, 401 U.S. 560, 91 S.Ct. 1031, 28 L .Ed.2d 306 (1971), the

United States Supreme Court recognized the strong public interest served by
allowing police officersto act on direction of other officersor agenciesin finding
and arresting individuals suspected of crime, even when the officer s do not
themselves have probable causeto arrest. The Court stated:

Wedo not, of course, question that the L aramie police wer e entitled to
act on the strength of theradio bulletin. Certainly police officerscalled upon
to aid other officersin executing arrest warrants are entitled to assume that
the officersrequesting aid offered the magistrate the infor mation requisiteto

support an independent judicial assessment of probable cause.
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Whiteley v. Warden, 401 U.S. at 568, 91 S.Ct. at 1037. However, the Court did

requirethe prosecution to show that the officer srequesting aid had probable cause

to makethearrest, or that the officers making the arrest had gathered enough

infor mation to have probable cause themselves. 1d., 401 U.S. at 567-68, 91 S.Ct. at

1036-37.
ThusWhiteley supportsthe proposition that, when evidence is uncover ed
duringasearch incident toan arrest in reliance merely on aflyer or bulletin,
itsadmissibility turnson whether the officerswho issued the flyer possessed
probable causeto makethearrest. It doesnot turn on whether thoserelying
on theflyer werethemselves awar e of the specific factswhich led their
colleaguesto seek their assistance. In an erawhen criminal suspectsare
increasingly mobile and increasingly likely to flee acrossjurisdictional
boundaries, thisruleisa matter of common sense: it minimizesthe volume of
information concer ning suspectsthat must betransmitted to other
jurisdictionsand enables policein onejurisdiction to act promptly in
reliance on information from another jurisdiction.

United Statesv. Hensley, 469 U.S. 221, 231, 105 S.Ct. 675, 681, 83 L .Ed.2d 604

(1985).
In Hensley, the Court considered a situation wherethe police briefly stopped
an individual at thedirection of other officers. In Hensley, policein Ohio

interviewed an informant who told them that Hensley had driven the getaway car in
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an armed robbery. 1d., 469 U.S. at 223, 105 S.Ct. at 677. The Ohio policeissued a
flyer, which described Hensley, war ned that he should be considered armed and
dangerous, said that he waswanted for investigation of aggravated robbery which
occurred on a certain date, and asked that if policefind him, they hold him for the
Ohio police department. Id. Policein Kentucky heard theflyer, found Hensley, and
stopped him. 1d., 469 U.S. at 224, 105 S.Ct. at 678. During the stop they found
handgunsin hiscar, and he was convicted in Federal court for possession of those
guns. 1d., 469 U.S. at 225, 105 S.Ct. at 678.

On appeal, the Court stated:

We concludethat, if aflyer or bulletin has been issued on the basis of
articulable facts supporting a reasonable suspicion that the wanted person has
committed an offense, then reliance on that flyer or bulletin justifiesa stop to
check identification, to pose questionsto the person, or to detain the person
briefly while attempting to obtain further infor mation.

Id., 469 U.S. at 231, 105 S.Ct. at 682. Thus, even though the officersinvolved in the
actual stop did not have reasonable suspicion, they were entitled torely on theflyer,
an objective reading of which would tell an experienced officer that Hensley was at
least wanted for questioning and investigation. Id., 469 U.S. at 234, 105 S.Ct. at 683.
Because the Ohio policewho issued theflyer did have specific facts supporting
reasonable suspicion, the stop was per missible, and the evidence uncovered asa

result of the stop wasadmissible. |d.
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In Arizonav. Evans, 514 U.S. 1, 4, 115 S.Ct. 1185, 1188, 131 L .Ed.2d 34 (1995),

the United States Supreme Court consider ed a case wherethe police had arrested a
man based on infor mation that ther e was an outstanding warrant against him, but in
fact, thewarrant had been quashed seventeen days beforethe arrest, and only
appear ed outstanding duetoaclerical error. The Court assumed thearrest was
illegal, but recognized that the exclusionary ruleisajudicial creation not required
by the constitution, and its pur poses would not be served by requiring the
suppression of thefruitsof thearrest in that case, wherethe deterrence value was
minimal. Id., 514 U.S. at 10-14, 115 S.Ct. at 1191-93. The Court stated that Whiteley
retained relevancein deter mining whether a violation of the Fourth Amendment had
occurred, but also stated that “ its precedential valueregarding application of the
exclusionary ruleisdubious,” because theWhiteley Court had applied the
exclusionary rulewithout separ ately considering whether it would have a deterrent
effect in that case. 1d., 514 U.S. at 13-14, 115 S.Ct. at 1192-93.

Thus, under United States Supreme Court precedent, theindividual officer
who makesthe arrest or stop doesnot need to have probable cause or reasonable
suspicion; rather, in determining whether the action was proper, areviewing court
looks both to what the officer srequesting the action and the officer s making the
arrest knew.

C. Missouri law

In United Statesv. Stratton, 453 F.2d 36 (8" Cir. 1972), the defendant
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admitted that therewas probable causefor hisarrest, but claimed evidence seized
during hisarrest should have been suppressed because the arresting officersdid not
have probable cause. The court found thisclaim without merit, holding:
Wethink the knowledge of one officer isthe knowledge of all and that in the
oper ation of an investigative or police agency the collective knowledge and
the available objectivefactsarethecriteriato be used in assessing probable
cause. The arresting officer himself need not possessall of the available
information.
Id. at 37. Thecourt cited casesfrom several different jurisdictionswhich reached
the same conclusion, |d. at 37-38. Then the court examined Whiteley, and said that
the case showed that officersare* entitled torely on the knowledge possessed by
other officersin making arrests.” 1d. at 38.

Thishasbeen thelaw in Missouri ever since. See Statev. Sanner, 655 SW.2d

868, 874 (Mo.App.S.D. 1983) (“It isunnecessary that the facts and circumstances
comprising probable cause be within the knowledge of the arresting officersat the
moment of arrest. Probable causeisto be determined upon the objective facts
availablefor consideration by the agencies or officersparticipatingin thearrest;
otherwise each individual officer would haveto befully briefed or informed of all of
the essential factorsin each case befor e proceeding to make an arrest upon probable

cause.”); Statev. Young, 701 SW.2d 490, 494 (Mo.App.E.D. 1985); Statev. Adams,

791 SW.2d 873, 877 (Mo.App.W.D. 1990); State v. Webb, 824 S:\W.2d 464, 469-70
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(Mo.App.S.D. 1992); State v. Mayweather, 865 SW.2d 672, 675 (Mo.App.E.D. 1993);

Statev. Miller, 894 SW.2d 649, 653 (M o.banc 1995), quoting Statev. Franklin, 841

S.W.2d at 644, note 6; Statev. Futo, 990 SW.2d 7, 17 (Mo.App.E.D. 1999); Statev.

Clayton, 995 SW.2d 468, 477 (Mo.banc 1999); and Statev. Bradshaw, 81 SW.3d 14,

32 (Mo.App.W.D. 2002).

Thus, it iswell-established in Missouri that the officer who arrestsor stops
the defendant does not have to know enough infor mation to establish probable cause
or reasonable suspicion; rather, to bealawful stop, the state must show that the
state possessed enough information to establish probable cause or reasonable
suspicion.

Appellant contendsthat thisisnot thelaw, but that thelaw really isthat the
other officersor agencies must “ communicate” enough information “directly with
thearresting officer” sothat the arresting officer hasreasonable suspicion, whether
or not all thedetailsaregiven (App.Sub.Br. 24-26, emphasisin original). But
appellant’sruleignoresthe straightforward language of the cases cited above— the
arresting officer does not need to per sonally have enough infor mation to establish
probable cause or reasonable suspicion, so long asthe information known to all the
officers establishesthe standard.

Appellant claimsthat the law that, “ knowledge of one officer isthe knowledge

of all,” United Statesv. Stratton, 453 F.2d at 36, istoo broad, and allows an officer’s

arrest to be constitutional even if other officershad not yet communicated their
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observationsto the officersmaking the stop, or never communicated with those
officersat all (App.Sub.Br. 26). But the point of theruleisto allow officersto catch
criminalswithout having to stop and interrogatethe other officersor agenciesand
find out what each person knows. An Amber Alert would do little good if any
arresting officer in the country had to first “communicate” with thelocal detectives
in whatever jurisdiction the crimewas committed to find out the specifics of the
crime befor e stopping the suspect. The purposes of NCIC (National Crime
Information Center), which allows officer sto quickly check on computer for
outstanding warrantsin multiplejurisdictions, would also befrustrated if officers
had to “ communicate directly” with the detectiveswho had per sonal knowledge of
the case befor e taking any action. Appellant’s contention ignoresthefact that the
Constitution is concerned with action taken by the state. Defendants ar e perfectly
comfortablewith theideathat what isknown to one state actor must be known to all
state actorsin the context of Brady” violations; it islegitimateto apply that same
principlewherethereareexigenciesto be considered in tracking down suspects.

4. Officer Easley’sstop of appellant did not violate the Fourth Amendment

A. Because appellant did not raisethe validity of theinitial stop, the state was
not required to call the dispatcher to provethe basis of the warrant information

Under Statev. Franklin, 841 SW.2d 639, 644 (M o.banc 1992), and Statev.

* Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L .Ed.2d 215 (1963).
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Miller, 894 SW.2d 649, 652 (M o.banc 1995), wher e a dispatcher requeststhat an
officer stop a defendant, and an officer stopsthe defendant based solely on that
directive, if the defendant challengesthe validity of the stop, the state must not only
call the officer who madethe stop, but also call the dispatcher or another witnessto
provethat therewasjustification for therequest of the stop.

The statedid not provethe basisfor the dispatcher’sinformation about the
outstanding warrants. But, asshown above, appellant did not challenge the validity
of theinitial stop until hisappeal. Therefore, the state wasnot required to put on
evidenceto provethevalidity of the stop at trial.

For example, in Statev. Galazin, 58 S.W.3d 500, 501 (M o.banc 2001), the

defendant was convicted of driving whileintoxicated. Hedid not filea motion to
suppress, but in themiddle of trial, objected to the police officer’stestimony about
hisdriving, on the ground that the state failed to provethat the officer had authority
tomakean arrest in thearea in which he encountered appellant. Id. at 502-504. On
appeal, he claimed that because the state bear s the burden of proof on a motion to
suppress, the state should have proved, at trial, that the officer had authority to
arrest appellant, by offering into evidence the mutual aid contract conveying this
authority. Id. at 504-505.

In denying thisclaim, this Court stated that one of thereasonsfor requiring
claims of improper searchesand seizuresto beraised beforetrial:

isso the basis of the claim of unlawful search or seizurewill be known, giving
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the stateafair chancetorespond and thetrial court afair opportunity torule

on theclaim. Therulehelpsto eliminatethe possibility of sandbagging with

respect to an issue not relating to guilt or punishment.
Id. at 505. ThisCourt held that where a defendant does not raise the claim regarding
theimproper search and seizurein amotion to suppressfiled beforetrial, “the
accused loses the benefit of the presumption at a hearing on atimely filed motion to
suppressthat all warrantless searchesand seizuresareinvalid.” 1d. at 505.
Therefore, “the defendant bear sthe burden of establishing the unlawfulness of the
police conduct.” Id.

In appellant’s case, his motion to suppress claimed: “ No probable cause
existed for Defendant’sarrest or detention;” “Thearrest of Defendant and
subsequent sear ch of his person and automobilewasillegal;” and that the"items
wer e sear ched for and seized” in violation of the Fourth Amendment and without
lawful authority (L.F. 4, Resp.App. A11). Thus, at the hearing on the motion to
suppress, the state had the burden to prove probable causeto arrest appellant, and
thelegality of the search of hiscar and seizure of theevidenceinside. The statedid
not have the burden of proving every imaginable claim that could possibly have been
raised to challengethe stop. Appellant did not challengethelegality of theinitial
stop, so the state did not havethe burden of proving that theinitial stop was
constitutional.

Thecase at bar showsthe sound policy reasons behind thisrule. At the
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suppression hearing, Officers Boydston and Easley testified that therewere
outstanding warrantsfor a person known to drive appellant’s car, and who lived at
the address where appellant’s car wasregistered. If appellant had challenged the
initial stop, and the only basisfor the stop wasthe outstanding warrants, the state
would had to have called the dispatcher or another witnessto establish the basisfor
thewarrantsand the information that the person drove appellant’scar and lived at
the place wher e appellant’s car wasregistered. But where appellant did not
challengethe stop, there was no need for the stateto waste time and judicial
resour ces in subpoenaing additional, unnecessary witnessesto provethis
uncontested, collateral issue. Perhapsappellant knew very well that therewasa
perfectly sound basisfor the dispatcher’sinformation, and chose not to challenge it
for that reason. He cannot now be heard to come before this Court, having never
challenged the validity of theinitial stop below, and criticize the state for not having
proved something he never challenged.

Because appellant failed to challenge the constitutionality of theinitial stop
in apre-trial motion to suppress, the burden ison appellant to provethat therewas

no basisfor the dispatcher’sinformation. Statev. Galazin, 58 S.\W.3d at 505.

Appellant did not call the dispatcher or adduce any evidence on thisissue.
Therefore, he hasnot proven that therewasno basisfor the dispatcher’s
information. Accordingly, appellant’s point must fail.

B. Even without relying on the dispatcher’sinformation, there wasreasonable
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suspicion to support the stop

Thetestimony of Officers Boydston and Easley at the hearing on appellant’s
motion to suppressand at trial proved that the information known collectively to the
officers established reasonable suspicion to support theinitial stop. Officer
Boydston spotted Mr. Trent and appellant at WalMart, at 2:50 a.m. (Supp.Tr. 8, Tr.
83, 87). Not only werethey not parked by the open doorsat the center of the
building, but they had parked south of the south doors, so that they were only the
width of the sidewalk, about ten feet, away from the vending machinesthere(Tr. 85-
88). Further, they wereillegally parked in thefirelane (Supp.Tr. 9). When they saw
Officer Boydston coming towardsthem, Mr. Trent got into thedriver’sside of the
car, and appellant pretended totry to enter WalMart (Supp.Tr. 4-5, Tr. 87). But the
men left as soon as Officer Boydston passed— only a moment after the dispatcher
talked to her, the men were gone (Supp.Tr. 6, Tr. 90, 102); they did not go to the open
entrance to do some shopping.

Then they drove acrossthe street to the HyVee, and parked directly in front of
those vending machines (Supp.Tr. 6, Tr. 102-103). After several minutes, Officer
Eadley, who had heard Officer Boydston’sreport, found the car parked in front of the
machines, and both men standing next to the vending machines (Supp.Tr. 6, 14-15, Tr.
102-104). Then appellant and Mr. Trent did the samething they had done before,
which was, upon seeing an officer, Mr. Trent got into thedriver’s seat, and appellant

went to the door of the store (Supp.Tr. 14-15, Tr. 105-106). Assoon asMr. Trent
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could not see Officer Easley, Mr. Trent got out of the car, looked around, opened the
car hood, put a bag of some sort in the engine compartment, and quickly closed the
hood (Supp.Tr. 15, Tr. 108-109). Then Mr. Trent got back in thedriver’sseat and
waited for appellant (Supp.Tr. 15-16, Tr. 109). When appellant came out, carrying
only asoda (Tr. 131), thetwo men tried to leave, but Officer Easley stopped them
(Supp.Tr. 16, Tr. 109-110).

Thus, at thetime of Officer Easley’ s stop, the officersknew that appellant and
Mr. Trent had broken at least one law, by parkingin thefirelaneat WalMart, and
they wer e entitled to stop him on those groundsalone. Statev. Meza, 941 SW.2d
779, 780-81 (Mo.App.W.D. 1997) (arrest for traffic violationswas legally per mitted,

subjective reasons of officer for effecting stop wereirrelevant); Statev. Ramsey, 864

S.W.2d 320, 329 (M o.banc 1993), cert. denied 511 U.S. 1078 (1994) (“ So long as
police do no morethan they arelegally permitted to do, the officer’ smotivesin
makingthearrest areirrelevant.”). Appellant arguesthat the state did not prove
that the officer swereentitled to enfor ce the violation of thefirelane (App.Sub.Br.
32-33), but appellant did not object on any groundsto evidence that they wer e parked
in violation of thelaw; rather, he elicited thisevidence, and even asked whether
Officer Boydston had issued a citation for theviolation (Supp.Tr. 9). Their parking
in thefirelane also increasesthe quantum of proof in favor of reasonable suspicion.

See, e.g., Statev. McClain, 602 S\W.2d 458, 458 (Mo.App.E.D. 1980).

Further, their behavior at theWalMart and HyVee gaveriseto areasonable
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suspicion that they weretrying to rob the vending machines at the stores. Themen
wer e standing beside one soda machine, and ten minuteslater wer e standing beside
another soda machine. If they had legitimately wanted to buy a soda from the
machine at threein the morning, they could have done that at the WalMart; there
was no need toimmediately run over to the HyVee machines.

Both times policefirst saw the men, both men wer e standing by the machines,
the car parked directly in front of the machine, and as soon asthey saw the officers,
they immediately executed the same pattern— Mr. Trent got in thecar, and
appellant headed for thedoor of the store. |f they had legitimately been looking over
the sodas, they would not have instantly stopped what they wer e doing when the
officersdrove by and performed theidentical moves. When Officer Boydston drove
by, in thetimeit took to driveto one end of the parking lot and back appellant and
Mr. Trent were gone, showing that they weretrying to avoid contact with police.
The men did not actually enter the WalMart to shop there, but instead immediately
left and went to HyVee, and made only a nominal purchasethere.

Mr. Trent quickly hid a bag under the hood of the car after looking around to
make sure Officer Easley was gone, demonstrating that he wanted something hidden
wher e officer swould not have the opportunity to seeit and search it. Thisgaverise
to a reasonable suspicion that appellant and Mr. Trent wer e engaged the criminal
activity of trying to rob the vending machines, and authorized Officer Easley to make

an investigatory stop. Therefore, the evidence discovered asa result of that stop was
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admissible.
5. The pat-down of appellant was per missible, and, in any event, appellant did
not suffer manifest injustice from the admission of the univer sal pick-lock

Under thetotality of the circumstances, Officer Easley was per mitted to pat-
down appellant for weapons. Asshown above, it was 3 a.m., Officer Easley had just
witnessed appellant and Mr. Trent apparently trying to rob the vending machines,
and had heard Officer Boydston’sreport that the men had been standing by the
WalMart vending machinesten minutes before and had disappear ed after they saw
her drive by. Also, both men appeared nervouswhen Officer Easley approached
them (Tr. 110). By thetime he patted-down appellant, he had found out that
appellant’s co-conspirator, Mr. Trent, had outstanding warrants, and arrested him
on those warrants (Supp.Tr. 16-17), and he was about to sear ch their car incident to
that arrest (Supp.Tr. 19, 26). Under these circumstances, a reasonably prudent
officer would bewarranted in the belief that appellant might be carrying a weapon.
Therefore, the pat-down was per missible.

The discovery of the universal key pick-lock wasthen admissible-the key was
lar ge and bulky, about the size of the end of a screwdriver handle, Officer Easley
thought it was a weapon, and appellant said “ yes, or, sure” when Officer Easley
asked if hecould retrieveit (Supp.Tr. 17, 23-24).

Appellant arguesthat Officer Easley could not have been worried about his

safety because he, “ specifically denied that [appellant] made any actionsto make
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Eadley think that hewasarmed or dangerous’ (App.Sub.Br. 34, emphasisin
original). Theactual testimony on thisissue was asfollows:

Q. Did Mr. Goff make any furtive actionsthat made you believe he was

armed or dangerous?

A. No.
(Supp.Tr. 23). Thistestimony showsonly that appellant did not reach for a weapon
before Officer Easley patted him down. Thefact that appellant had not yet lunged for
aweapon beforethe pat-down occurred did not destroy Officer Easley’sreasonable
belief under thetotality of the circumstancesthat he needed to pat-down appellant
for his safety.

In any event, the admission of the pick-lock did not cause appellant manifest
injustice. Officer Easley arrested Mr. Trent before he patted-down appellant, and

lawfully sear ched the car pursuant tothat arrest. New York v. Belton, 453 U.S. 454,

460, 101 S.Ct. 2860, 2864, 69 L .Ed.2d 768 (1981). Therefore, all theevidencein the
car was admissible, aswas appellant’s behavior at theWalMart and HyVee. Thereis
no reasonable probability that the verdict would have been different had one of the
univer sal pick-locks not been admitted. Therefore, appellant’sclaim has no merit,

and must fail.
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POINT II

Thetrial court did not err in denying appellant’s motion for a judgment of
acquittal because the evidence was sufficient to sustain hisconviction of stealing,
third offense, in that the evidence showed appellant and his co-conspirator drove up
to vending machinesin the middle of the night, used their toolsand lock picksto
break into at least one machine, and took the change from the machine and dumped it
into their car.

Appellant’sargument that the state failed to establish the corpus delicti of the
crimeisspurious, because appellant does not challenge the admission of his
statements.

For hissecond point on appeal, appellant claimsthat thetrial court erredin
overruling hismotion for ajudgment of acquittal (App.Sub.Br. 36). Appellant
arguesthat even though the evidence showed that someone had just broken into the
vending machine and stolen all the changein it, appellant was caught standing at the
machine, a lar ge amount of change was found on the passenger side floorboard of his
car, he had a universal vending machinelock pick in hisfront pants pocket and had
in hiscar variousother toolsfor breaking into vending machines and processing the
proceeds, the evidence wasinsufficient becausethe HyVee store supervisor did not

know how much change had been stolen (App.Sub.Br. 36).

1. Standard of review and law on sufficiency of the evidence
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When reviewing a challengeto the sufficiency of the evidence, this
Court acceptsastrueall of the evidence favorableto the state, including all
favor able inferences drawn from the evidence. All evidence and inferencesto
thecontrary aredisregarded. ThisCourt doesnot weigh the evidence.
Appellatereview islimited to determining whether thereis sufficient
evidence from which areasonablejuror might have found the defendant guilty
beyond areasonable doubt.

Statev. Crawford, 68 S.W.3d 406, 407-408 (M o.banc 2002) (citations omitted); State

v. Grim, 854 SW.2d 403, 405 (M o.banc 1993).
2. The evidence was sufficient

Asshown in Respondent’s Statement of Facts, the evidence and reasonable
infer ences showed that appellant and Patrick Trent were engaged in stealing from
vending machines, and did, in fact, steal all the change from the vending machine at
HyVee. They werefirst spotted at WalMart, and not only were not parked by the
open doors, but had parked south of the south doors, so that they were only the width
of the sidewalk, about ten feet, away from the vending machinesthere (Tr. 85-88).
When they saw an officer coming, accordingto plan, Mr. Trent got intothedriver’s
side of the car, and appellant pretended to betryingto enter thestore(Tr. 87). As
soon asthe officer wasfar enough away, they immediately left, fleeing so that they
would not be caught (Tr. 90, 102).

Then they drove acrossthe street to the HyVee, and parked directly in front of
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those vending machines (Tr. 102-103). They used a pick-lock to remove the padlock
and threw it in the trunk of their car, appellant used the univer sal vending machine
lock pick to break the second lock, they pulled out the box containing all the change,
and then, upon seeing another officer coming, dumped the change onto the
floorboard of their car, replaced the box, and closed the machine, though in their
haste, they did not completely closeit (Tr. 104, 112-17, 142, 148, 157). Then they
executed their plan to look innocent, by having Mr. Trent get back into the car and
park it, and having appellant go into the store asif he wanted to do somemore
shopping at 3a.m. (Tr. 105-106). Assoon asthe officer wasout of sight, Mr. Trent
hid the bag of other pick-locks and keysin the engine compartment (Tr. 108-109,
118-20, 127), so that an officer would belesslikely to find what wasinsideif they
wer e stopped. Appellant returned to the car, having made only a nominal purchase,
onesoda (Tr. 131), an exceptionally odd purchase considering that he had over $60 in
quarters, dimes, and one-dollar-billsin thecar (Tr. 117-18, 143), and had just been
standing next to two soda machines. Thetwo men immediately tried to leave, but
wer e stopped by the officer (Tr. 109-110).

Then, when patted down, appellant absurdly claimed not to know what the
lar ge metal object in hisfront pants pocket was, which turned out to bethe universal
key vending machine pick-lock (Tr. 112-13). The officer found the vending machine
standing ajar and found that appellant’s pick-lock fit thedoor (Tr. 113-14). The

HyVee supervisor confirmed that the pad lock in appellant’strunk wasthe sametype
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of lock they had used to lock their machines and to replace broken locks, and that the
onein histrunk could very well have been thelock from the vending machine (Tr.
124, 142, 148, 157). Appellant had a bag of pick-lockswith codeswritten on them
and a notebook with codes corresponding to the keyswrittenin it (Tr. 118-20, 126-
27). Further, appellant had an assortment of tools useful for breaking into vending
machines easily accessibleto him in the back seat of hiscar, he had a bag of quarters,
dimes, and one-dollar bills, totaling about $60, in a bag under his seat, another large
amount of quarterson thefloorboard under hisseat, and he had mor e empty bank
bags and coin rolling papersfor quartersand dimesin thetrunk of hiscar (Tr. 116-
17,120-21, 123, 133, 144).

The obviousinference from this evidence was appellant had amassed all the
tools he needed to steal from vending machines and to dispose of the gainsfrom
those machines, was using those toolsthat night at 3 a.m., and had successfully stolen
the change from one machine befor e the officer caught him.

The HyVee supervisor unequivocally testified that money was missing from
the machine:

Q. Andwhat did you find when you checked those machines?

A. | found that “ Coke” and “Pepsi” had money in it, and “ 7-Up” had money

goneout of it. . ..

Q. Now, on the mor ning of the 24" when you looked in that particular

machine, the clasp was broken and the money was completely gone, is
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Q.

A.

that right?

Out of the* 7-Up” machine. Therewasstill some paper currency in the
“7-Up” machine.. ..

And your one machinethat morning was, in fact, missing all of its
coins?

It wasnot missing, if | remember correctly, i f wasnot missing the
paper.

But, it was missing the coins?

Yes. ...

All right, now, | believe you testified that nothing had been taken out of
the“Pepsi” machine, isthat correct?

Not that | recall.

But, there was money missing from the* 7-Up” machine?

Correct.

(Tr. 148-49, 151, 156). Hedid say that hedid not know the exact amount of change

that had been lost, because sometimesthey only emptied the machine every two

weeksinstead of every week (Tr. 155-56), but he never changed histestimony that

there was money missing from the machine. The statewasnot required to provethe

value of what was stolen in order to convict appellant of stealing, third offense.

Section 570.040, RSM 0 2000 (Resp.App. A4-Ab).

Thisevidence clearly showsthat appellant stole money from the HyVee
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vending machine. Therefore, appellant’sclaim hasno merit, and must fail.
Appellant arguesthat it is possible that when he opened the machineto get all
the money and was interrupted by the officer catching him, therewasno changein
the machine, only bills, so hedid not actually steal anything, and the large amount of
guartersand dimes scattered on thedriver’s seat floorboard came from somewhere
else (App.Sub.Br. 37-40).> Appellant’sargument is contradicted by the unequivocal
testimony of the HyVee supervisor that money was missing from the vending

machine (Tr. 148-49, 151, 156).

> Respondent notesthat, even if appellant’s sufficiency claim had any merit,
which it doesnot, theremedy would not be dischar ge, as appellant asserts
(App.Sub.Br. 42, 48), but a finding of guilt on thelesser included offense of attempt.

Statev. Kenney, 973 SW.2d 536, 546 (Mo.App.W.D. 1998), overruled in part on other

grounds by Statev. Withrow, 8 SW.3d 75 (Mo.banc 1999); Statev. O’ Brien, 857

S.W.2d 212, 220 (M o.banc 1993).



Appellant arguesthat the supervisor’stestimony should not be believed
because the state did not establish afoundation for the supervisor’sknowledge, for
example by having him explain theway in which he determined that money was
missing from the machine (App.Sub.Br. 40). However, if appellant had wanted to
test the foundation of the supervisor’stestimony, he should havedoneso at trial. It
issilly for appellant to claim there was an inadequate foundation for the
supervisor’stestimony, and to hypothesize that maybe the supervisor did not really
know that money was missing, when appellant did not challenge the admission of
thistestimony at trial. See Statev. Blue, 875 SW.2d 632, 633 (Mo.App.E.D. 1994)
(refusing to review claim regarding inadequate foundation raised for first timeon
appeal—foundational deficiencies can frequently be quickly remedied at trial); State

v. Myszka, 963 SW.2d 19, 24 (Mo.App.W.D. 1998); Statev. Coomer, 976 SW.2d 605,

606 (Mo.App.E.D. 1998).

The closest appellant came to challenging the supervisor’ stestimony was
when he asked the supervisor how much money was missing from the machine, and
the supervisor answer ed that he could only speculate (Tr. 156). Thisdoesnot refute
the supervisor’stestimony that money was missing, it only showsthat he did not
know how much money was gone. Thevalue of the property stolen isnot an element
of the crime of stealing, third offense. Section 570.040, RSM o0 2000. Thejury was
entitled to believe the unequivocal, unrefuted testimony of the supervisor that money
was missing from the machine. Therefore, appellant’s point must fail.
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3. Appellant’sattempt to challenge the cor pus delicti of thecrimeisspurious,

because appellant does not challenge the admission of his statements

In his brief, apparently because he cannot find any relevant case to support his claim,
appellant tries to argue that a case on corpus delicti applies (App.Sub.Br. 39-41). However,
this caseis spurious.

If there is evidence from which areasonable juror could find every element of an
offense beyond a reasonable doubt, then the evidence is sufficient to uphold the defendant’ s

conviction. State v. Summers, 43 S.W.3d 323, 326-27 (Mo.App.W.D. 2001).

Corpus delicti, on the other hand, does not involve the sufficiency of the evidence.
It isarule which governsthe admissibility of extrgjudicia statements of the defendant

regarding the commission of the crime. See Statev. McVay, 852 S.W.2d 408, 414

(Mo.App.E.D. 1993). Thereisatwo prong test for establishing corpus delicti: (1) proof,
direct or circumstantial, that the specific loss or injury charged occurred, and (2)

someone’ s criminality as the cause of theloss or injury. Statev. Ziegler, 719 SW.2d 951,

954 (Mo.App.S.D. 1986). “If thereisevidence of corroborating circumstances which tend
to prove the corpus delicti and correspond with circumstances related to the confession,

both the circumstances and the confession may be considered in determining whether the

corpus delicti is sufficiently proved in agiven case.” Statev. Howard, 738 S.W.2d 500,
504 (Mo.App.E.D. 1987). Thus, if the defendant does not challenge the admission of his
statements about the commission of the crime, corpus delicti isirrelevant.

Here, appellant does not challenge the admission of his statements about the
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commission of the crime. Therefore, hisinjection of a case concerning corpus delicti into
adiscussion of the sufficiency of the evidence isimproper, and his argument about the

corpus delicti is spurious.
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POINT 111

Thetrial court did not abuseitsdiscretion in overruling appellant’s motion
for amistrial after appellant elicited evidence from Officer Wayne Easley that, when
arrested, appellant was “very polite, he understood thedrill, he'd been through it
before” because the drastic remedy of mistrial wasnot required in that the comment
wasin responseto appellant’s question, it wasisolated, vague and indefinite, the
trial court promptly sustained appellant’s objection and, after a short break,
instructed thejury to disregard the statement, and the statement did not havea
decisiverolein the determination of guilt.

For histhird point on appeal, appellant claimsthat thetrial court abused its
discretion in overruling hisrequest for a mistrial after appellant asked Officer
Wayne Easley about appellant’s demeanor when arrested, and Officer Easley
answer ed that appellant was “ very polite, he understood thedrill, he'd been through
it before” (App.Sub.Br. 43).

1. Facts

During appellant’s cross-examination of Officer Easley, appellant asked him
whether appellant was cooper ative, and Officer Easley said, “ Y eah, at the beginning”
(Tr. 135). Then thefollowing exchangetook place:

Q. Did Mr. Goff, what was his demeanor ?

A. Out thereit wasvery polite, he under stood thedrill, he’d been through

it before. We got back to the station—
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(Tr. 135, Resp.App. A6). At that point appellant objected and asked to approach, and
asked for amistrial (Tr. 135). Thejury wasexcused for “afew minutes’ (Tr. 136,
Resp.App. A7). Thecourt denied appellant’srequest for a mistrial, and asked if he
would like any other relief (Tr 137, Resp.App. A8). Appellant then requested a
cautionary instruction that the jury should “ disregard the last statement of the
police officer” (Tr. 137-38, Resp.App. A8-A9). Thecourt agreed, and told the officer
to listen carefully to the questions, and not volunteer any infor mation beyond what
the question asked (Tr. 138, Resp.App. A9). Thecourt then held arecess“for a
couple minutes’ (Tr. 138, Resp.App. A9). Assoon asthejury returned, the court
said, “Thejury isinstructed to disregard thelast response of thewitness” (Tr. 139,
Resp.App. A10).
2. Standard of review

“A court’srefusal to declareamistrial isbased on itsdiscretion sincethe
trial court isin the best position to deter mine the effect of the remark and what

measur es, if any, might be necessary to curethe effect.” Statev. Brasher, 867 SW.2d

565, 569 (Mo.App.W.D. 1993). “Mistrial isadrastic remedy to beused only in the
most extraordinary circumstances when thereisagrievouserror which cannot

otherwise beremedied.” Statev. Sanders, 903 SW.2d 234, 238 (Mo.App.E.D. 1995);

State v. Johnson, 968 S.W.2d 123, 134 (M o.banc 1998), cert. denied 525 U.S. 935

(1998).
“Atrial court will befound to have abused itsdiscretion when arulingis:
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clearly against thelogic of the circumstancesthen beforethe court and isso
arbitrary and unreasonable asto shock the sense of justice and indicate a lack of
careful consideration; if reasonable per sons can differ about the propriety of the
action taken by thetrial court, then it cannot be said that thetrial court abused its

discretion.” Statev. Brown, 939 SW.2d 882, 883-84 (M 0.banc 1997). “In most cases

in which theprejudicial error iselicited in responseto a question by defense
counsel, the courtshold that a mistrial isnot required because a defendant ‘isnot
entitled to complain about matter s brought into the case by hisown questionsor to

take advantage of self-invited error.”” Statev. Smith, 934 SW.2d 318, 320

(Mo.App.W.D. 1996).

In analyzing the prejudicial effect of uninvited referenceto other crimes

evidence, the courts generally examinefive factors:
1) whether the statement was, in fact, voluntary and unresponsive [to
the prosecutor’s questioning if the prosecutor asked the question] . . .
or whether the prosecution “deliber ately attempted to elicit” the
comments. . .; (2) whether the statement was singular and isolated, and
whether it was emphasized or magnified by the prosecution, . . .; 3)
whether the remarkswer e vague and indefinite, or whether they made
specific referenceto crimes committed by the accused, . . .; (4) whether
the court promptly sustained defense counsel’ s objection to the

statement, . . . and instructed thejury to disregard the volunteered

50



statement, . . .; and 5) whether in view of the other evidence presented
and the strength of the state’'s case, it appear ed that the comment
“played a decisiverolein the determination of guilt.”

Statev. Smith, 934 SW.2d at 320-21.

3. Thedrastic remedy of mistrial wasnot required

Officer Easley’sremark did not necessitatethetrial court’susing thedrastic
remedy of mistrial. First, Officer Easley’scomment wasnot madein responseto
any question by the prosecution, but to appellant’s own question about his demeanor
(Tr.135). Appellant arguesthat any “trained police officer” whoiscalled in the
state's case-in-chief should betreated asthough the prosecution asked all the
guestions of the officer (App.Sub.Br. 46), but thisargument ignoresthefact that
police officersarenot lawyers, and cannot be held to have the same legal acumen as
the attorneysand judgestrying and reviewing the case. Thisargument also makes
bad policy sense, because it would allow a defendant who isunhappy with the way
thecaseisgoingto build error into the case by deliberately asking a state’ switness
aquestion calling for areferenceto the defendant’sother crimes. Appellant elicited
Officer Easley’ sresponse, and he cannot blame the prosecutor for hisown actions.

Second, the statement was singular and isolated, and the prosecution did
nothing to magnify it, but instead entirely ignored it.

Third, the comment was vague and indefinite. The comment was madein the

context of questioning Officer Easley about appellant’s demeanor duringthe stop
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(Tr. 134-35). Thecomment did not say that appellant had been arrested before, and
certainly made noreferenceto appellant’sprior convictionsfor stealing. At most,
the comment showed that appellant had had prior contact with officersin a situation
wher e he had been patted-down. Thisdoesnot tell thejury whether appellant had
been a bystander, awitness, or a suspect. Thus, thecomment did not specifically tell
thejury that appellant had a propensity to steal.

Fourth, thetrial court immediately sustained appellant’s objection tothe
comment, and after arecesslastingjust afew minutes, gavethejury an instruction to
disregard Officer Easley’sstatements(Tr. 136-39). Appellant arguesthat the
instruction cametoo lateto do much good (App.Sub.Br. 46-47). But therecesswas
short, and theinstruction cameimmediately after thejury’sreturn (Tr. 136-39). If
any jurorshad forgotten what Officer Easley said, they were not reminded by the
instruction, and those jurorswho remember ed what Officer Easley said just minutes
before, knew to disregard it.

Fifth, in view of the other evidence and the strength of the state’s case, the
comment did not have a decisive effect on thejury’sverdict. Asshown by
Respondent’s Statement of Factsand Point |, appellant was caught in the act of
breaking into the vending machine. Hisactsbefore and after the break-in, the
myriad of tools and pick-locks he had for breaking into vending machines, the large
amount of quartershehad scattered under and around his seat, and theitems he had

for disposing of the proceeds, all show that he was out that night stealing from
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vending machines. He had been at the WalM art vending machines minutes before, he
was found standing at the HyVee vending machine, went inside the store as soon as he
saw Officer Easley, leaving the door to the vending machine slightly open in his
haste, he had the pick-lock for onelock in hispocket and the padlock which had been
on the machinein histrunk, all the change from the machine was missing and there
was a large amount of change scattered on the floorboard of hiscar, showing that he
had just dumped the change box from the machine out onto thefloor of hiscar so he
could be quick, and he claimed not to know what the large metal pick-lock in his
front pants pocket was. All thisevidence showsthat appellant had just finished
stealing from the HyVee vending machine. In view of thisevidence, Officer Easley’s
isolated and vague comment did not play a decisiverolein the deter mination of

appellant’s guilt, and appellant’s point must fail.
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CONCLUSON

In view of the foregoing, respondent submitsthat appellant’s conviction and

sentence should be affirmed.
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